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(f) In any fiscal year in which the national average payment
per lunch determined under section 4 is increased above the
amount prescribed in the previous fiscal year, the maximum per
meal reimbursement rate for the type of lunch served, shall be in-
creased by a like amount.

(g) Lunch assistance disbursements to schools under this sec-
tion and under section 11 of this Act may be made in advance or
by way of reimbursement in accordance with procedures prescribed
by the Secretary.

NUTRITIONAL AND OTHER PROGRAM REQUIREMENTS

SEC. 9. [42 U.S.C. 1758] (a)(1)(A) Lunches served by schools
participating in the school lunch program under this Act shall meet
minimum nutritional requirements prescribed by the Secretary on
the basis of tested nutritional research, except that the minimum
nutritional requirements—

(i) shall not be construed to prohibit the substitution of
foods to accommodate the medical or other special dietary
needs of individual students; and

(ii) shall, at a minimum, be based on the weekly average
of the nutrient content of school lunches.

(B) The Secretary shall provide technical assistance and train-
ing, including technical assistance and training in the preparation
of lower-fat versions of foods commonly used in the school lunch
program under this Act, to schools participating in the school lunch
program to assist the schools in complying with the nutritional re-
quirements prescribed by the Secretary pursuant to subparagraph
(A) and in providing appropriate meals to children with medically
certified special dietary needs. The Secretary shall provide addi-
tional technical assistance to schools that are having difficulty
maintaining compliance with the requirements.

(2) FLUID MILK.—

(A) IN GENERAL.—Lunches served by schools partici-
pating in the school lunch program under this Act—

(1) shall offer students a variety of fluid milk.
Such milk shall be consistent with the most recent Di-
etary Guidelines for Americans published under sec-
tion 301 of the National Nutrition Monitoring and Re-
lated Research Act of 1990 (7 U.S.C. 5341);

(i) may offer students flavored and unflavored
fluid milk and lactose-free fluid milk; and

(iii) shall provide a substitute for fluid milk for
students whose disability restricts their diet, on re-
ceipt of a written statement from a licensed physician
that identifies the disability that restricts the stu-
dellllgs diet and that specifies the substitute for fluid
milk.

(B) SUBSTITUTES.—

(i) STANDARDS FOR SUBSTITUTION.—A school may
substitute for the fluid milk provided under subpara-
graph (A), a nondairy beverage that is nutritionally
equivalent to fluid milk and meets nutritional stand-
ards established by the Secretary (which shall, among
other requirements to be determined by the Secretary,
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include fortification of calcium, protein, vitamin A, and

vitamin D to levels found in cow’s milk) for students

who cannot consume fluid milk because of a medical
or other special dietary need other than a disability

described in subparagraph (A)(iii).

(i1)) NOTICE.—The substitutions may be made if
the school notifies the State agency that the school is
implementing a variation allowed under this subpara-
graph, and if the substitution is requested by written
statement of a medical authority or by a student’s par-
ent or legal guardian that identifies the medical or
other special dietary need that restricts the student’s
diet, except that the school shall not be required to
provide beverages other than beverages the school has
identified as acceptable substitutes.

(iii) EXCESS EXPENSES BORNE BY SCHOOL FOOD AU-
THORITY.—Expenses incurred in providing substi-
tutions under this subparagraph that are in excess of
expenses covered by reimbursements under this Act
shall be paid by the school food authority.

(C) RESTRICTIONS ON SALE OF MILK PROHIBITED.—A
school that participates in the school lunch program under
this Act shall not directly or indirectly restrict the sale or
marketing of fluid milk products by the school (or by a per-
son approved by the school) at any time or any place—

(i) on the school premises; or

(i1) at any school-sponsored event.

(3) Students in senior high schools that participate in the
school lunch program under this Act (and, when approved by the
local school district or nonprofit private schools, students in any
other grade level) shall not be required to accept offered foods they
do not intend to consume, and any such failure to accept offered
foods shall not affect the full charge to the student for a lunch
meeting the requirements of this subsection or the amount of pay-
ments made under this Act to any such school for such lunch.

(4) PROVISION OF INFORMATION.—

(A) GUIDANCE.—Prior to the beginning of the school
year beginning July 2004, the Secretary shall issue guid-
ance to States and school food authorities to increase the
consumption of foods and food ingredients that are rec-
ommended for increased serving consumption in the most
recent Dietary Guidelines for Americans published under
section 301 of the National Nutrition Monitoring and Re-
lated Research Act of 1990 (7 U.S.C. 5341).

(B) RULES.—Not later than 2 years after the date of
enactment of this paragraph, the Secretary shall promul-
gate rules, based on the most recent Dietary Guidelines for
Americans, that reflect specific recommendations, ex-
pressed in serving recommendations, for increased con-
sumption of foods and food ingredients offered in school
nutrition programs under this Act and the Child Nutrition
Act of 1966 (42 U.S.C. 1771 et seq.).

(C) PROCUREMENT AND PROCESSING OF FOOD SERVICE
PRODUCTS AND COMMODITIES.—The Secretary shall—
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(1) identify, develop, and disseminate to State de-
partments of agriculture and education, school food
authorities, local educational agencies, and local proc-
essing entities, model product specifications and prac-
tices for foods offered in school nutrition programs
under this Act and the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.) to ensure that the foods reflect the
most recent Dietary Guidelines for Americans pub-
lished under section 301 of the National Nutrition
Monitoring and Related Research Act of 1990 (7
U.S.C. 5341);

(i1) not later than 1 year after the date of enact-
ment of this subparagraph—

(I) carry out a study to analyze the quantity
and quality of nutritional information available to
school food authorities about food service products
and commodities; and

(IT) submit to Congress a report on the results
of the study that contains such legislative rec-
ommendations as the Secretary considers nec-
essary to ensure that school food authorities have
access to the nutritional information needed for
menu planning and compliance assessments; and
(iii) to the maximum extent practicable, in pur-

chasing and processing commodities for use in school
nutrition programs under this Act and the Child Nu-
trition Act of 1966 (42 U.S.C. 1771 et seq.), purchase
the widest variety of healthful foods that reflect the
most recent Dietary Guidelines for Americans.

(5) WATER.—Schools participating in the school lunch pro-
gram under this Act shall make available to children free of
charge, as nutritionally appropriate, potable water for con-
sumption in the place where meals are served during meal
service.

(b)(1)(A) Not later than June 1 of each fiscal year, the Sec-
retary shall prescribe income guidelines for determining eligibility
for free and reduced price lunches during the 12-month period be-
ginning July 1 of such fiscal year and ending June 30 of the fol-
lowing fiscal year. The income guidelines for determining eligibility
for free lunches shall be 130 percent of the applicable family size
income levels contained in the nonfarm income poverty guidelines
prescribed by the Office of Management and Budget, as adjusted
annually in accordance with subparagraph (B). The income guide-
lines for determining eligibility for reduced price lunches for any
school year shall be 185 percent of the applicable family size in-
come levels contained in the nonfarm income poverty guidelines
prescribed by the Office of Management and Budget, as adjusted
annually in accordance with subparagraph (B). The Office of Man-
agement and Budget guidelines shall be revised at annual inter-
vals, or at any shorter interval deemed feasible and desirable.

(B) The revision required by subparagraph (A) of this para-
graph shall be made by multiplying—

(i) the official poverty line (as defined by the Office of Man-
agement and Budget); by
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(i) the percentage change in the Consumer Price Index
during the annual or other interval immediately preceding the
time at which the adjustment is made.

Revisions under this subparagraph shall be made not more than 30
days after the date on which the consumer price index data re-
quired to compute the adjustment becomes available.

(2)(A) Following the determination by the Secretary under
paragraph (1) of this subsection of the income eligibility guidelines
for each school year, each State educational agency shall announce
the income eligibility guidelines, by family size, to be used by
schools in the State in making determinations of eligibility for free
and reduced price lunches. Local school authorities shall, each
year, publicly announce the income eligibility guidelines for free
and reduced price lunches on or before the opening of school.

(B) APPLICATIONS AND DESCRIPTIVE MATERIAL.—

(i) IN GENERAL.—Applications for free and reduced
price lunches, in such form as the Secretary may pre-
scribe or approve, and any descriptive material, shall
be distributed to the parents or guardians of children
in attendance at the school, and shall contain only the
family size income levels for reduced price meal eligi-
bility with the explanation that households with in-
comes less than or equal to these values would be eli-
gible for free or reduced price lunches.

(ii) INCOME ELIGIBILITY GUIDELINES.—Forms and
descriptive material distributed in accordance with
clause (i) may not contain the income eligibility guide-
lines for free lunches.

(iii) CONTENTS OF DESCRIPTIVE MATERIAL.—

(I) IN GENERAL.—Descriptive material distrib-

uted in accordance with clause (i) shall contain a

notification that—

(aa) participants in the programs listed in
subclause (II) may be eligible for free or re-
duced price meals; and

(bb) documentation may be requested for
verification of eligibility for free or reduced
price meals.

(IT) PROGRAMS.—The programs referred to in
subclause (I)(aa) are—

(aa) the special supplemental nutrition
program for women, infants, and children es-
tablished by section 17 of the Child Nutrition
Act of 1966 (42 U.S.C. 1786);

(bb) the supplemental nutrition assist-
ance program established under the Food and
Nutrition Act of 2008 (7 U.S.C. 2011 et seq.);

(cc) the food distribution program on In-
dian reservations established under section
4(b) of the Food and Nutrition Act of 2008 (7
U.S.C. 2013(b)); and

(dd) a State program funded under the
program of block grants to States for tem-
porary assistance for needy families estab-
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lished under part A of title IV of the Social
Security Act (42 U.S.C. 601 et seq.).
(3) HOUSEHOLD APPLICATIONS.—

(A) DEFINITION OF HOUSEHOLD APPLICATION.—In this
paragraph, the term “household application” means an ap-
plication for a child of a household to receive free or re-
duced price school lunches under this Act, or free or re-
duced price school breakfasts under the Child Nutrition
Act of 1966 (42 U.S.C. 1771 et seq.), for which an eligi-
bility determination is made other than under paragraph
(4) or (5).

(B) ELIGIBILITY DETERMINATION.—

(1) IN GENERAL.—An eligibility determination shall
be made on the basis of a complete household applica-
tion executed by an adult member of the household or
in accordance with guidance issued by the Secretary.

(il) ELECTRONIC SIGNATURES AND APPLICATIONS.—
A household application may be executed using an
electronic signature if—

1 (I) the application is submitted electronically;
an

(IT) the electronic application filing system
meets confidentiality standards established by the
Secretary.

(C) CHILDREN IN HOUSEHOLD.—

(i) IN GENERAL.—The household application shall
identify the names of each child in the household for
whom meal benefits are requested.

(ii) SEPARATE APPLICATIONS.—A State educational
agency or local educational agency may not request a
separate application for each child in the household
that attends schools under the same local educational
agency.

(D) VERIFICATION OF SAMPLE.—

(i) DEFINITIONS.—In this subparagraph:

(I) ERROR PRONE APPLICATION.—The term
“error prone application” means an approved
household application that—

(aa) indicates monthly income that is
within $100, or an annual income that is
within $1,200, of the income eligibility limita-
tion for free or reduced price meals; or

(bb) in lieu of the criteria established
under item (aa), meets criteria established by
the Secretary.

(II) NON-RESPONSE RATE.—The term “non-re-
sponse rate” means (in accordance with guidelines
established by the Secretary) the percentage of ap-
proved household applications for which
verification information has not been obtained by
a local educational agency after attempted
verification under subparagraphs (F) and (G).

(i1) VERIFICATION OF SAMPLE.—Each school year, a
local educational agency shall verify eligibility of the
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children in a sample of household applications ap-
proved for the school year by the local educational
agency, as determined by the Secretary in accordance
with this subsection.

(iii) SAMPLE SIZE.—Except as otherwise provided
in this paragraph, the sample for a local educational
agency for a school year shall equal the lesser of—

(I) 3 percent of all applications approved by
the local educational agency for the school year, as
of October 1 of the school year, selected from error
prone applications; or

(IT) 3,000 error prone applications approved
by the local educational agency for the school
year, as of October 1 of the school year.

(iv) ALTERNATIVE SAMPLE SIZE.—

(I) IN GENERAL.—If the conditions described in
subclause (IV) are met, the verification sample
size for a local educational agency shall be the
sample size described in subclause (II) or (III), as
determined by the local educational agency.

(II) 3,000/3 PERCENT OPTION.—The sample
size described in this subclause shall be the lesser
of 3,000, or 3 percent of, applications selected at
random from applications approved by the local
educational agency for the school year, as of Octo-
ber 1 of the school year.

(IIT) 1,000/1 PERCENT PLUS OPTION.—

(aa) IN GENERAL.—The sample size de-

scribed in this subclause shall be the sum of—

(AA) the lesser of 1,000, or 1 percent

of, all applications approved by the local

educational agency for the school year, as

of October 1 of the school year, selected
from error prone applications; and

(BB) the lesser of 500, or 2 of 1 per-
cent of, applications approved by the local
educational agency for the school year, as
of October 1 of the school year, that pro-
vide a case number (in lieu of income in-
formation) showing participation in a pro-
gram described in item (bb) selected from
those approved applications that provide
a case number (in lieu of income informa-
tion) verifying the participation.

(bb) PROGRAMS.—The programs described
in this item are—

(AA) the supplemental nutrition as-
sistance program established under the
Food and Nutrition Act of 2008 (7 U.S.C.
2011 et seq.);

(BB) the food distribution program on
Indian reservations established under
section 4(b) of the Food and Nutrition Act
of 2008 (7 U.S.C. 2013(b)); and
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(CC) a State program funded under
the program of block grants to States for
temporary assistance for needy families
established under part A of title IV of the
Social Security Act (42 U.S.C. 601 et seq.)
that the Secretary determines complies
with standards established by the Sec-
retary that ensure that the standards
under the State program are comparable
to or more restrictive than those in effect
on June 1, 1995.

(IV) CoNDITIONS.—The conditions referred to
in subclause (I) shall be met for a local edu-
cational agency for a school year if—

(aa) the nonresponse rate for the local
educational agency for the preceding school
year is less than 20 percent; or

(bb) the local educational agency has
more than 20,000 children approved by appli-
cation by the local educational agency as eligi-
ble for free or reduced price meals for the
scl:lool year, as of October 1 of the school year,
and—

(AA) the nonresponse rate for the
preceding school year is at least 10 per-
cent below the nonresponse rate for the
second preceding school year; or

(BB) in the case of the school year be-
ginning July 2005, the local educational
agency attempts to verify all approved
household applications selected for
verification through use of public agency
records from at least 2 of the programs or
sources of information described in sub-
paragraph (F)@).

(v) ADDITIONAL SELECTED APPLICATIONS.—A sam-
ple for a local educational agency for a school year
under clauses (iii) and (v)(ITII)(AA) shall include the
number of additional randomly selected approved
household applications that are required to comply
with the sample size requirements in those clauses.
(E) PRELIMINARY REVIEW.—

(i) REVIEW FOR ACCURACY.—

(I) IN GENERAL.—Prior to conducting any
other verification activity for approved household
applications selected for verification, the local edu-
cational agency shall ensure that the initial eligi-
bility determination for each approved household
application is reviewed for accuracy by an indi-
vidual other than the individual making the ini-
tial eligibility determination, unless otherwise de-
termined by the Secretary.

(IT) WAIVER.—The requirements of subclause
(I) shall be waived for a local educational agency
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if the local educational agency is using a tech-
nology-based solution that demonstrates a high
level of accuracy, to the satisfaction of the Sec-
retary, in processing an initial eligibility deter-
mination in accordance with the income eligibility
guidelines of the school lunch program.

(ii) CORRECT ELIGIBILITY DETERMINATION.—If the
review indicates that the initial eligibility determina-
tion is correct, the local educational agency shall verify
the approved household application.

(ii1) INCORRECT ELIGIBILITY DETERMINATION.—If
the review indicates that the initial eligibility deter-
mination is incorrect, the local educational agency
shall (as determined by the Secretary)—

b 1d(I) correct the eligibility status of the house-

old;

(II) notify the household of the change;

(ITT) in any case in which the review indicates
that the household is not eligible for free or re-
duced-price meals, notify the household of the rea-
son for the ineligibility and that the household
may reapply with income documentation for free
or reduced-price meals; and

(IV) in any case in which the review indicates
that the household is eligible for free or reduced-
price meals, verify the approved household appli-
cation.

(F) DIRECT VERIFICATION.—

(1) IN GENERAL.—Subject to clauses (ii) and (iii), to
verify eligibility for free or reduced price meals for ap-
proved household applications selected for verification,
the local educational agency may (in accordance with
criteria established by the Secretary) first obtain and
use income and program participation information
from a public agency administering—

(I) the supplemental nutrition assistance pro-
gram established under the Food and Nutrition
Act of 2008 (7 U.S.C. 2011 et seq.);

(IT) the food distribution program on Indian
reservations established under section 4(b) of the
Food and Nutrition Act of 2008 (7 U.S.C. 2013(b));

(IIT) the temporary assistance for needy fami-
lies program funded under part A of title IV of the
Social Security Act (42 U.S.C. 601 et seq.);

(IV) the State medicaid program under title
XIX of the Social Security Act (42 U.S.C. 1396 et
seq.); or

(V) a similar income-tested program or other
source of information, as determined by the Sec-
retary.

(i1) FREE MEALS.—Public agency records that may
be obtained and used under clause (i) to verify eligi-
bility for free meals for approved household applica-
tions selected for verification shall include the most re-
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cent available information (other than information re-
flecting program participation or income before the
180-day period ending on the date of application for
free meals) that is relied on to administer—

(I) a program or source of information de-
scribed in clause (i) (other than clause (i)(IV)); or

(I) the State plan for medical assistance
under title XIX of the Social Security Act (42
U.S.C. 1396 et seq.) in—

(aa) a State in which the income eligi-
bility limit applied under section 1902(1)(2)(C)
of that Act (42 U.S.C. 1396a(1)(2)(C)) is not
more than 133 percent of the official poverty
line described in section 1902(1)(2)(A) of that
Act (42 U.S.C. 1396a(1)(2)(A)); or

(bb) a State that otherwise identifies
households that have income that is not more
than 133 percent of the official poverty line
described in section 1902(1)(2)(A) of that Act
(42 U.S.C. 1396a(1)(2)(A)).

(iii) REDUCED PRICE MEALS.—Public agency
records that may be obtained and used under clause
(i) to verify eligibility for reduced price meals for ap-
proved household applications selected for verification
shall include the most recent available information
(other than information reflecting program participa-
tion or income before the 180-day period ending on the
date of application for reduced price meals) that is re-
lied on to administer—

(I) a program or source of information de-
scribed in clause (i) (other than clause (i)(IV)); or

(IT) the State plan for medical assistance
under title XIX of the Social Security Act (42
U.S.C. 1396 et seq.) in—

(aa) a State in which the income eligi-
bility limit applied under section 1902(1)(2)(C)
of that Act (42 U.S.C. 1396a(1)(2)(C)) is not
more than 185 percent of the official poverty
line described in section 1902(1)(2)(A) of that
Act (42 U.S.C. 1396a(1)(2)(A)); or

(bb) a State that otherwise identifies
households that have income that is not more
than 185 percent of the official poverty line
described in section 1902(1)(2)(A) of that Act
(42 U.S.C. 1396a(1)(2)(A)).

(iv) EVALUATION.—Not later than 3 years after the
date of enactment of this subparagraph, the Secretary
shall complete an evaluation of—

(I) the effectiveness of direct verification car-
ried out under this subparagraph in decreasing
the portion of the verification sample that must be
verified under subparagraph (G) while ensuring
that adequate verification information is obtained,;
and
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(IT) the feasibility of direct verification by
State agencies and local educational agencies.

(v) EXPANDED USE OF DIRECT VERIFICATION.—If
the Secretary determines that direct verification sig-
nificantly decreases the portion of the verification
sample that must be verified under subparagraph (G),
while ensuring that adequate verification information
is obtained, and can be conducted by most State agen-
cies and local educational agencies, the Secretary may
require a State agency or local educational agency to
implement direct verification through 1 or more of the
programs described in clause (i), as determined by the
Secretary, unless the State agency or local educational
agency demonstrates (under criteria established by the
Secretary) that the State agency or local educational
agency lacks the capacity to conduct, or is unable to
implement, direct verification.

(G) HOUSEHOLD VERIFICATION.—

(1) IN GENERAL.—If an approved household appli-
cation is not verified through the use of public agency
records, a local educational agency shall provide to the
household written notice that—

(I) the approved household application has
been selected for verification; and

(II) the household is required to submit
verification information to confirm eligibility for
free or reduced price meals.

(ii) PHONE NUMBER.—The written notice in clause
(i) shall include a toll-free phone number that parents
and legal guardians in households selected for
verification can call for assistance with the verification
process.

(iii) FoLLowup ACTIVITIES.—If a household does
not respond to a verification request, a local edu-
cational agency shall make at least 1 attempt to ob-
tain the necessary verification from the household in
accordance with guidelines and regulations promul-
gated by the Secretary.

(iv) CONTRACT AUTHORITY FOR SCHOOL FOOD AU-
THORITIES.—A local educational agency may contract
(under standards established by the Secretary) with a
third party to assist the local educational agency in
carrying out clause (iii).

(H) VERIFICATION DEADLINE.—

(i) GENERAL DEADLINE.—

(I) IN GENERAL.—Subject to subclause (II), not
later than November 15 of each school year, a
local educational agency shall complete the
verification activities required for the school year
(including followup activities).

(I) EXTENSION.—Under criteria established
by the Secretary, a State may extend the deadline
established under subclause (I) for a school year
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for a local educational agency to December 15 of

the school year.

(i) ELIGIBILITY CHANGES.—Based on the
verification activities, the local educational agency
shall make appropriate modifications to the eligibility
determinations made for household applications in ac-
cordance with criteria established by the Secretary.

(I) LocAL CONDITIONS.—In the case of a natural dis-
aster, civil disorder, strike, or other local condition (as de-
termined by the Secretary), the Secretary may substitute
alternatives for—

(i) the sample size and sample selection criteria
established under subparagraph (D); and

(i) the verification deadline established under
subparagraph (H).

(J) INDIVIDUAL REVIEW.—In accordance with criteria
established by the Secretary, the local educational agency
may, on individual review—

(1) decline to verify no more than 5 percent of ap-
proved household applications selected under subpara-
graph (D); and

(i) replace the approved household applications
with other approved household applications to be
verified.

(K) FEASIBILITY STUDY.—

(i) IN GENERAL.—The Secretary shall conduct a
study of the feasibility of using computer technology
(including data mining) to reduce—

(I) overcertification errors in the school lunch
program under this Act;

(IT) waste, fraud, and abuse in connection
with this paragraph; and

(ITI) errors, waste, fraud, and abuse in other
nutrition programs, as determined to be appro-
priate by the Secretary.

(ii) REPORT.—Not later than 180 days after the
date of enactment of this paragraph, the Secretary
shall submit to the Committee on Education and the
Workforce of the House of Representatives and the
Committee on Agriculture, Nutrition, and Forestry of
the Senate a report describing—

(I) the results of the feasibility study con-
ducted under this subsection;

(IT) how a computer system using technology
described in clause (i) could be implemented,;

(IIT) a plan for implementation; and

(IV) proposed legislation, if necessary, to im-
plement the system.

(4) DIRECT CERTIFICATION FOR CHILDREN IN SUPPLEMENTAL
NUTRITION ASSISTANCE PROGRAM HOUSEHOLDS.—

(A) IN GENERAL.—Subject to subparagraph (D), each
State agency shall enter into an agreement with the State
agency conducting eligibility determinations for the sup-
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plemental nutrition assistance program established under
the Food and Nutrition Act of 2008 (7 U.S.C. 2011 et seq.).

(B) PROCEDURES.—Subject to paragraph (6), the agree-
ment shall establish procedures under which a child who
is a member of a household receiving assistance under the
supplemental nutrition assistance program shall be cer-
tified as eligible for free lunches under this Act and free
breakfasts under the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.), without further application.

(C) CERTIFICATION.—Subject to paragraph (6), under
the agreement, the local educational agency conducting eli-
gibility determinations for a school lunch program under
this Act and a school breakfast program under the Child
Nutrition Act of 1966 (42 U.S.C. 1771 et seq.) shall certify
a child who is a member of a household receiving assist-
ance under the supplemental nutrition assistance program
as eligible for free lunches under this Act and free break-
fasts under the Child Nutrition Act of 1966 (42 U.S.C.
1771 et seq.), without further application.

(D) ApPPLICABILITY.—This paragraph applies to—

(1) in the case of the school year beginning July

2006, a school district that had an enrollment of

25,000 students or more in the preceding school year;

(i) in the case of the school year beginning July

2007, a school district that had an enrollment of

10,000 students or more in the preceding school year;

and

(iii) in the case of the school year beginning July

2008 and each subsequent school year, each local edu-

cational agency.

(E) PERFORMANCE AWARDS.—

(1) IN GENERAL.—Effective for each of the school
years beginning July 1, 2011, July 1, 2012, and July

1, 2013, the Secretary shall offer performance awards

to States to encourage the States to ensure that all

children eligible for direct certification under this
paragraph are certified in accordance with this para-
graph.

(i1) REQUIREMENTS.—For each school year de-
scribed in clause (i), the Secretary shall—

(I) consider State data from the prior school
year, including estimates contained in the report
required under section 4301 of the Food, Con-
servation, and Energy Act of 2008 (42 U.S.C.
1758a); and

(II) make performance awards to not more
than 15 States that demonstrate, as determined
by the Secretary—

(aa) outstanding performance; and
(bb) substantial improvement.
(iii) USE OF FUNDS.—A State agency that receives

a performance award under clause (1)—

(I) shall treat the funds as program income;
and
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(II) may transfer the funds to school food au-
thorities for use in carrying out the program.

(iv) FUNDING.—

(I) IN GENERAL.—On October 1, 2011, and
each subsequent October 1 through October 1,
2013, out of any funds in the Treasury not other-
wise appropriated, the Secretary of the Treasury
shall transfer to the Secretary—

(aa) $2,000,000 to carry out clause

(i1)(IT)(aa); and

(bb) $2,000,000 to carry out clause

(i1)(ITD)(bb).

(IT) RECEIPT AND ACCEPTANCE.—The Secretary
shall be entitled to receive, shall accept, and shall
use to carry out this clause the funds transferred
under subclause (I), without further appropria-
tion.

(v) PAYMENTS NOT SUBJECT TO JUDICIAL REVIEW.—
A determination by the Secretary whether, and in
what amount, to make a performance award under
this subparagraph shall not be subject to administra-
tive or judicial review.

(F) CONTINUOUS IMPROVEMENT PLANS.—

(i) DEFINITION OF REQUIRED PERCENTAGE.—In this
subparagraph, the term “required percentage”
means—

(D) for the school year beginning July 1, 2011,
80 percent;

(IT) for the school year beginning July 1, 2012,
90 percent; and

(III) for the school year beginning July 1,
2013, and each school year thereafter, 95 percent.
(i1) REQUIREMENTS.—Each school year, the Sec-

retary shall—

(I) identify, using data from the prior year, in-
cluding estimates contained in the report required
under section 4301 of the Food, Conservation, and
Energy Act of 2008 (42 U.S.C. 1758a), States that
directly certify less than the required percentage
of the total number of children in the State who
are eligible for direct certification under this para-
graph;

(II) require the States identified under sub-
clause (I) to implement a continuous improvement
plan to fully meet the requirements of this para-
graph, which shall include a plan to improve di-
rect certification for the following school year; and

(IIT) assist the States identified under sub-
clause (I) to develop and implement a continuous
improvement plan in accordance with subclause
(I1).

(iii) FAILURE TO MEET PERFORMANCE STANDARD.—

(I) IN GENERAL.—A State that is required to
develop and implement a continuous improvement
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plan under clause (ii)(II) shall be required to sub-

mit the continuous improvement plan to the Sec-

retary, for the approval of the Secretary.

(IT) REQUIREMENTS.—At a minimum, a contin-
uous improvement plan under subclause (I) shall
include—

(aa) specific measures that the State will
use to identify more children who are eligible
for direct -certification, including improve-
ments or modifications to technology, informa-
tion systems, or databases;

(bb) a timeline for the State to implement
those measures; and

(cc) goals for the State to improve direct
certification results.

(G) WITHOUT FURTHER APPLICATION.—

(i) IN GENERAL.—In this paragraph, the term
“without further application” means that no action is
required by the household of the child.

(ii) CLARIFICATION.—A requirement that a house-
hold return a letter notifying the household of eligi-
bility for direct certification or eligibility for free school
meals does not meet the requirements of clause (i).

(5)3 DISCRETIONARY CERTIFICATION.—Subject to paragraph
(6), any local educational agency may certify any child as eligi-
ble for free lunches or breakfasts, without further application,
by directly communicating with the appropriate State or local
agency to obtain documentation of the status of the child as—

(A) a member of a family that is receiving assistance
under the temporary assistance for needy families program
funded under part A of title IV of the Social Security Act
(42 U.S.C. 601 et seq.) that the Secretary determines com-
plies with standards established by the Secretary that en-
sure that the standards under the State program are com-
parable to or more restrictive than those in effect on June
1, 1995;

(B) a homeless child or youth (defined as 1 of the indi-
viduals described in section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.S.C. 11434a(2));4

(C) served by the runaway and homeless youth grant
program established under the Runaway and Homeless
Youth Act (42 U.S.C. 5701 et seq.);

(D) a migratory child (as defined in section 1309 of the
Elementary and Secondary Education Act of 1965 (20
U.S.C. 6399)); or

(E)d) a foster child whose care and placement is the
responsibility of an agency that administers a State plan
under part B or E of title IV of the Social Security Act (42
U.S.C. 621 et seq.); or

3 Effective July 1, 2005, paragraphs (5) through (8) added by section 104(b)(1) of P.L. 108—
265, 118 Stat. 734, June 30, 2004. End quotation marks and the following period at the end
of paragraph (5)(A) were struck to effectuate the probable intent of Congress.

4So0 in original. Probably should be an additional closed parenthesis.
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(i) a foster child who a court has placed with a care-
taker household.

(6) USE OR DISCLOSURE OF INFORMATION.—

(A) IN GENERAL.—The use or disclosure of any infor-
mation obtained from an application for free or reduced
price meals, or from a State or local agency referred to in
paragraph (3)(F), (4), or (5), shall be limited to—

(i) a person directly connected with the adminis-
tration or enforcement of this Act or the Child Nutri-
tion Act of 1966 (42 U.S.C. 1771 et seq.) (including a
regulation promulgated under either Act);

(i) a person directly connected with the adminis-
tration or enforcement of—

(I) a Federal education program;

(IT) a State health or education program ad-
ministered by the State or local educational agen-
cy (other than a program carried out under title
XIX or XXI of the Social Security Act (42 U.S.C.
1396 et seq.; 42 U.S.C. 1397aa et seq.)); or

(ITI) a Federal, State, or local means-tested
nutrition program with eligibility standards com-
parable to the school lunch program under this
Act;

(iii)(I) the Comptroller General of the United
States for audit and examination authorized by any
other provision of law; and

(IT) notwithstanding any other provision of law, a
Federal, State, or local law enforcement official for the
purpose of investigating an alleged violation of any
program covered by this paragraph or paragraph
(3)(F), (4), or (5);

(iv) a person directly connected with the adminis-
tration of the State medicaid program under title XIX
of the Social Security Act (42 U.S.C. 1396 et seq.) or
the State children’s health insurance program under
title XXI of that Act (42 U.S.C. 1397aa et seq.) solely
for the purposes of—

(I) identifying children eligible for benefits
under, and enrolling children in, those programs,
except that this subclause shall apply only to the
extent that the State and the local educational
agency or school food authority so elect; and

(IT) verifying the eligibility of children for pro-
grams under this Act or the Child Nutrition Act
of 1966 (42 U.S.C. 1771 et seq.); and
(v) a third party contractor described in paragraph

B)NG)(v).

(B) LIMITATION ON INFORMATION PROVIDED.—Informa-
tion provided under clause (ii) or (v) of subparagraph (A)
shall be limited to the income eligibility status of the child
for whom application for free or reduced price meal bene-
fits is made or for whom eligibility information is provided
under paragraph (3)(F), (4), or (5), unless the consent of
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the parent or guardian of the child for whom application
for benefits was made is obtained.

(C) CRIMINAL PENALTY.—A person described in sub-
paragraph (A) who publishes, divulges, discloses, or makes
known in any manner, or to any extent not authorized by
Federal law (including a regulation), any information ob-
tained under this subsection shall be fined not more than
$1,000 or imprisoned not more than 1 year, or both.

(D) REQUIREMENTS FOR WAIVER OF CONFIDENTIALITY.—
A State that elects to exercise the option described in sub-
paragraph (A)(iv)(I) shall ensure that any local educational
agency or school food authority acting in accordance with
that option—

(i) has a written agreement with 1 or more State
or local agencies administering health programs for
children under titles XIX and XXI of the Social Secu-
rity Act (42 U.S.C. 1396 et seq. and 1397aa et seq.)
that requires the health agencies to use the informa-
tion obtained under subparagraph (A) to seek to enroll
children in those health programs; and

@11)(I) notifies each household, the information of
which shall be disclosed under subparagraph (A), that
the information disclosed will be used only to enroll
children in health programs referred to in subpara-
graph (A)(iv); and

(IT) provides each parent or guardian of a child in
the household with an opportunity to elect not to have
the information disclosed.

(E) USE OF DISCLOSED INFORMATION.—A person to
which information is disclosed wunder subparagraph
(A)@v)(I) shall use or disclose the information only as nec-
essary for the purpose of enrolling children in health pro-
grams referred to in subparagraph (A)(iv).

(7) FREE AND REDUCED PRICE POLICY STATEMENT.—

(A) IN GENERAL.—After the initial submission, a local
educational agency shall not be required to submit a free
and reduced price policy statement to a State educational
agency under this Act unless there is a substantive change
in the free and reduced price policy of the local educational
agency.

(B) ROUTINE CHANGE.—A routine change in the policy
of a local educational agency (such as an annual adjust-
ment of the income eligibility guidelines for free and re-
duced price meals) shall not be sufficient cause for requir-
ing the local educational agency to submit a policy state-
ment.

(8) COMMUNICATIONS.—

(A) IN GENERAL.—Any communication with a house-
hold under this subsection or subsection (d) shall be in an
understandable and uniform format and, to the maximum
extent practicable, in a language that parents and legal
guardians can understand.

(B) ELECTRONIC AVAILABILITY.—In addition to the dis-
tribution of applications and descriptive material in paper
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form as provided for in this paragraph, the applications
and material may be made available electronically via the
Internet.

(9) ELIGIBILITY FOR FREE AND REDUCED PRICE LUNCHES.—

(A) FREE LUNCHES.—Any child who is a member of a
household whose income, at the time the application is
submitted, is at an annual rate which does not exceed the
applicable family size income level of the income eligibility
guidelines for free lunches, as determined under para-
graph (1), shall be served a free lunch.

(B) REDUCED PRICE LUNCHES.—

(i) IN GENERAL.—Any child who is a member of a
household whose income, at the time the application is
submitted, is at an annual rate greater than the appli-
cable family size income level of the income eligibility
guidelines for free lunches, as determined under para-
graph (1), but less than or equal to the applicable fam-
ily size income level of the income eligibility guidelines
for reduced price lunches, as determined under para-
graph (1), shall be served a reduced price lunch.

(i1) MaxiMUM PRICE.—The price charged for a re-
duced price lunch shall not exceed 40 cents.

(C) DURATION.—Except as otherwise specified in para-
graph (3)(E), (3)(H)(ii), and section 11(a), eligibility for free
0§freduced price meals for any school year shall remain in
effect—

(1) beginning on the date of eligibility approval for
the current school year; and

(i1) ending on a date during the subsequent school
year determined by the Secretary.

(10) No physical segregation of or other discrimination against
any child eligible for a free lunch or a reduced price lunch under
this subsection shall be made by the school nor shall there be any
overt identification of any child by special tokens or tickets, an-
nounced or published list of names, or by other means.

(11) Any child who has a parent or guardian who (A) is respon-
sible for the principal support of such child and (B) is unemployed
shall be served a free or reduced price lunch, respectively, during
any period (i) in which such child’s parent or guardian continues
to be unemployed and (ii) the income of the child’s parents or
guardians during such period of unemployment falls within the in-
come eligibility criteria for free lunches or reduced price lunches,
respectively, based on the current rate of income of such parents
or guardians. Local educational agencies shall publicly announce
that such children are eligible for free or reduced price lunch, and
shall make determinations with respect to the status of any parent
or guardian of any child under clauses (A) and (B) of the preceding
sentence on the basis of a statement executed in such form as the
Secretary may prescribe by such parent or guardian. No physical
segregation of, or other discrimination against, any child eligible
for a free or reduced price lunch under this paragraph shall be
made by the school nor shall there be any overt identification of
any such child by special tokens or tickets, announced or published
lists of names, or by any other means.
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(12)(A) A child shall be considered automatically eligible for a
free lunch and breakfast under this Act and the Child Nutrition
Act of 1966 (42 U.S.C. 1771 et seq.), respectively, without further
application or eligibility determination, if the child is—

(i) a member of a household receiving assistance under the
supplemental nutrition assistance program authorized under
the Food and Nutrition Act of 2008 (7 U.S.C. 2011 et seq.);

(i) a member of a family (under the State program funded
under part A of title IV of the Social Security Act (42 U.S.C.
601 et seq.)) that the Secretary determines complies with
standards established by the Secretary that ensure that the
standards under the State program are comparable to or more
restrictive than those in effect on June 1, 1995;

(iii) enrolled as a participant in a Head Start program au-
thorized under the Head Start Act (42 U.S.C. 9831 et seq.), on
the basis of a determination that the child meets the eligibility
criteria prescribed under section 645(a)(1)(B) of the Head Start
Act (42 U.S.C. 9840(a)(1)(B));

(iv) a homeless child or youth (defined as 1 of the indi-
viduals described in section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.S.C. 11434a(2)));

(v) served by the runaway and homeless youth grant
program established under the Runaway and Homeless
Youth Act (42 U.S.C. 5701 et seq.);

(vi) a migratory child (as defined in section 1309 of the
Elementary and Secondary Education Act of 1965 (20
U.S.C. 6399)); or

(vii)(I) a foster child whose care and placement is

the responsibility of an agency that administers a

State plan under part B or E of title IV of the Social

Security Act (42 U.S.C. 621 et seq.); or

(IT) a foster child who a court has placed with a
caretaker household.

(B) Proof of receipt of supplemental nutrition assistance pro-
gram benefits or assistance under the State program funded under
part A of title IV of the Social Security Act (42 U.S.C. 601 et seq.)
that the Secretary determines complies with standards established
by the Secretary that ensure that the standards under the State
program are comparable to or more restrictive than those in effect
on June 1, 1995, or of enrollment or participation in a Head Start
program on the basis described in subparagraph (A)(iii), shall be
sufficient to satisfy any verification requirement imposed under
this subsection.

(13) EXCLUSION OF CERTAIN MILITARY HOUSING ALLOW-
ANCES.—The amount of a basic allowance provided under sec-
tion 403 of title 37, United States Code, on behalf of a member
of a uniformed service for housing that is acquired or con-
structed under subchapter IV of chapter 169 of title 10, United
States Code, or any related provision of law, shall not be con-
sidered to be income for the purpose of determining the eligi-
bility of a child who is a member of the household of the mem-
ber of a uniformed service for free or reduced price lunches
under this Act.

(14) COMBAT PAY.—
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(A) DEFINITION OF COMBAT PAY.—In this paragraph,
the term “combat pay” means any additional payment
under chapter 5 of title 37, United States Code, or other-
wise designated by the Secretary to be appropriate for ex-
clusion under this paragraph, that is received by or from
a member of the United States Armed Forces deployed to
a designated combat zone, if the additional pay—

(i) is the result of deployment to or service in a
combat zone; and

(i1) was not received immediately prior to serving
in a combat zone.

(B) ExcLUsiON.—Combat pay shall not be considered
to be income for the purpose of determining the eligibility
for free or reduced price meals of a child who is a member
of the household of a member of the United States Armed
Forces.

(15) DIRECT CERTIFICATION FOR CHILDREN RECEIVING MED-
ICAID BENEFITS.—

(A) DEFINITIONS.—In this paragraph:

(i) ELIGIBLE CHILD.—The term “eligible child”
means a child—

(I)(aa) who is eligible for and receiving med-
ical assistance under the Medicaid program; and

(bb) who is a member of a family with an in-
come as measured by the Medicaid program before
the application of any expense, block, or other in-
come disregard, that does not exceed 133 percent
of the poverty line (as defined in section 673(2) of

the Community Services Block Grant Act (42

U.S.C. 9902(2), including any revision required by

such section)) applicable to a family of the size

used for purposes of determining eligibility for the

Medicaid program; or

(IT) who is a member of a household (as that
term is defined in section 245.2 of title 7, Code of

Federal Regulations (or successor regulations)

with a child described in subclause (I).

(i1) MEDICAID PROGRAM.—The term “Medicaid pro-
gram” means the program of medical assistance estab-
lished under title XIX of the Social Security Act (42
U.S.C. 1396 et seq.).

(B) DEMONSTRATION PROJECT.—

(i) IN GENERAL.—The Secretary, acting through
the Administrator of the Food and Nutrition Service
and in cooperation with selected State agencies, shall
conduct a demonstration project in selected local edu-
cational agencies to determine whether direct certifi-
cation of eligible children is an effective method of cer-
tifying children for free lunches and breakfasts under
section 9(b)(1)(A) of this Act and section 4(e)(1)(A) of
the Child Nutrition Act of 1966 (42 U.S.C.
1773(e)(1)(A)).
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(i1) SCOPE OF PROJECT.—The Secretary shall carry
out the demonstration project under this subpara-
graph—

(I) for the school year beginning July 1, 2012,
in selected local educational agencies that collec-
tively serve 2.5 percent of students certified for
free and reduced price meals nationwide, based on
the most recent available data;

(IT) for the school year beginning July 1, 2013,
in selected local educational agencies that collec-
tively serve 5 percent of students certified for free
and reduced price meals nationwide, based on the
most recent available data; and

(IIT) for the school year beginning July 1,
2014, and each subsequent school year, in selected
local educational agencies that collectively serve
10 percent of students certified for free and re-
duced price meals nationwide, based on the most
recent available data.

(iii) PURPOSES OF THE PROJECT.—At a minimum,
the purposes of the demonstration project shall be—

(I) to determine the potential of direct certifi-
cation with the Medicaid program to reach chil-
dren who are eligible for free meals but not cer-
tified to receive the meals;

(IT) to determine the potential of direct certifi-
cation with the Medicaid program to directly cer-
tify children who are enrolled for free meals based
on a household application; and

(IIT) to provide an estimate of the effect on
Federal costs and on participation in the school
lunch program under this Act and the school
breakfast program established by section 4 of the
Child Nutrition Act of 1966 (42 U.S.C. 1773) of di-
rect certification with the Medicaid program.

(iv) CoST ESTIMATE.—For each of 2 school years of
the demonstration project, the Secretary shall esti-
mate the cost of the direct certification of eligible chil-
dren for free school meals through data derived from—

(I) the school meal programs authorized under
this Act and the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.);

(IT) the Medicaid program; and

(ITT) interviews with a statistically representa-
tive sample of households.

(C) AGREEMENT.—

(i) IN GENERAL.—Not later than July 1 of the first
school year during which a State agency will partici-
pate in the demonstration project, the State agency
shall enter into an agreement with the 1 or more State
agencies conducting eligibility determinations for the
Medicaid program.

(i) WITHOUT FURTHER APPLICATION.—Subject to
paragraph (6), the agreement described in subpara-
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graph (D) shall establish procedures under which an

eligible child shall be certified for free lunches under

this Act and free breakfasts under section 4 of the

Child Nutrition Act of 1966 (42 U.S.C. 1773), without

further application (as defined in paragraph (4)(G)).

(D) CERTIFICATION.—For the school year beginning on
July 1, 2012, and each subsequent school year, subject to
paragraph (6), the local educational agencies participating
in the demonstration project shall certify an eligible child
as eligible for free lunches under this Act and free break-
fasts under the Child Nutrition Act of 1966 (42 U.S.C.
1771 et seq.), without further application (as defined in
paragraph (4)(G)).

(E) SITE SELECTION.—

(1) IN GENERAL.—To be eligible to participate in
the demonstration project under this subsection, a
State agency shall submit to the Secretary an applica-
tion at such time, in such manner, and containing
such information as the Secretary may require.

(ii) CONSIDERATIONS.—In selecting States and
local educational agencies for participation in the dem-
onstration project, the Secretary may take into consid-
eration such factors as the Secretary considers to be
appropriate, which may include—

(I) the rate of direct certification;

(IT) the share of individuals who are eligible
for benefits under the supplemental nutrition as-
sistance program established under the Food and
Nutrition Act of 2008 (7 U.S.C. 2011 et seq.) who
participate in the program, as determined by the
Secretary;

(ITT) the income eligibility limit for the Med-
icaid program;

(IV) the feasibility of matching data between
local educational agencies and the Medicaid pro-
gram,;

(V) the socioeconomic profile of the State or
local educational agencies; and

(VI) the willingness of the State and local
educational agencies to comply with the require-
ments of the demonstration project.

(F) AccCEss TO DATA.—For purposes of conducting the
demonstration project under this paragraph, the Secretary
shall have access to—

(1) educational and other records of State and local
educational and other agencies and institutions receiv-
ing funding or providing benefits for 1 or more pro-
grams authorized under this Act or the Child Nutri-
tion Act of 1966 (42 U.S.C. 1771 et seq.); and

(i1) income and program participation information
from public agencies administering the Medicaid pro-
gram.

(G) REPORT TO CONGRESS.—
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(1) IN GENERAL.—Not later than October 1, 2014,
the Secretary shall submit to the Committee on Edu-
cation and Labor of the House of Representatives and
the Committee on Agriculture, Nutrition, and Forestry
of the Senate, an interim report that describes the re-
sults of the demonstration project required under this
paragraph.

(11) FINAL REPORT.—Not later than October 1,
2015, the Secretary shall submit a final report to the
committees described in clause (i).

(H) FUNDING.—

(i) IN GENERAL.—On October 1, 2010, out of any
funds in the Treasury not otherwise appropriated, the
Secretary of the Treasury shall transfer to the Sec-
retary to carry out subparagraph (G) $5,000,000, to re-
main available until expended.

(ii) RECEIPT AND ACCEPTANCE.—The Secretary
shall be entitled to receive, shall accept, and shall use
to carry out subparagraph (G) the funds transferred
under clause (i), without further appropriation.

(¢) School lunch programs under this Act shall be operated on
a nonprofit basis. Commodities purchased under the authority of
section 32 of the Act of August 24, 1935, [(7 U.S.C. 612¢)] may be
donated by the Secretary to schools, in accordance with the needs
as determined by local school authorities, for utilization in the
school lunch program under this Act as well as to other schools car-
rying out nonprofit school lunch programs and institutions author-
ized to receive such commodities. The requirements of this section
relating to the service of meals without cost or at a reduced cost
shall apply to the lunch program of any school utilizing commod-
ities donated under any provision of law.

(d)(1) The Secretary shall require as a condition of eligibility
for receipt of free or reduced price lunches that the member of the
household who executes the application furnish the last 4 digits of
the social security account number of the parent or guardian who
is the primary wage earner responsible for the care of the child for
whom the application is made, or that of another appropriate adult
member of the child’s household, as determined by the Secretary.

(2) No member of a household may be provided a free or re-
duced price lunch under this Act unless—

(A) appropriate documentation relating to the income of
such household (as prescribed by the Secretary) has been pro-
vided to the appropriate local educational agency so that the
local educational agency may calculate the total income of such
household,;

(B) documentation showing that the household is partici-
pating in the supplemental nutrition assistance program under
the Food and Nutrition Act of 2008 [(7 U.S.C. 2011 et seq.)]l
has been provided to the appropriate local educational agency;

(C) documentation has been provided to the appropriate
local educational agency showing that the family is receiving
assistance under the State program funded under part A of
title IV of the Social Security Act that the Secretary deter-
mines complies with standards established by the Secretary
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that ensure that the standards under the State program are

comparable to or more restrictive than those in effect on June

1, 1995;

(D) documentation has been provided to the appropriate
local educational agency showing that the child meets the cri-
teria specified in clauses (iv) or (v) of subsection (b)(12)(A);

(E) documentation has been provided to the appropriate
local educational agency showing the status of the child as a
migratory child (as defined in section 1309 of the Elementary
and Secondary Education Act of 1965 (20 U.S.C. 6399));

(F)(1) documentation has been provided to the appro-
priate local educational agency showing the status of the
child as a foster child whose care and placement is the re-
sponsibility of an agency that administers a State plan
under part B or E of title IV of the Social Security Act (42
U.S.C. 621 et seq.); or

(i1) documentation has been provided to the appro-
priate local educational agency showing the status of the
child as a foster child who a court has placed with a care-
taker household; or

(G) documentation has been provided to the appro-
priate local educational agency showing the status of the
child as an eligible child (as defined in subsection
(b)(15)(A)).

(e) A school or school food authority participating in a program
under this Act may not contract with a food service company to
provide a la carte food service unless the company agrees to offer
free, reduced price, and full-price reimbursable meals to all eligible
children.

(f) NUTRITIONAL REQUIREMENTS.—

(1) IN GENERAL.—Schools that are participating in the
school lunch program or school breakfast program shall serve
lunches and breakfasts that—

(A) are consistent with the goals of the most recent Di-
etary Guidelines for Americans published under section
301 of the National Nutrition Monitoring and Related Re-
search Act of 1990 (7 U.S.C. 5341); and

(B) consider the nutrient needs of children who may be
at risk for inadequate food intake and food insecurity.

(2) To assist schools in meeting the requirements of this sub-
section, the Secretary—

(A) shall—

(i) develop, and provide to schools, standardized rec-
ipes, menu cycles, and food product specification and prep-
aration techniques; and

(i) provide to schools information regarding nutrient
standard menu planning, assisted nutrient standard menu
planning, and food-based menu systems; and
(B) may provide to schools information regarding other ap-

proaches, as determined by the Secretary.

(3) USE OF ANY REASONABLE APPROACH.—

(A) IN GENERAL.—A school food service authority may use
any reasonable approach, within guidelines established by the
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Secretary in a timely manner, to meet the requirements of this

subsection, including—

(i) using the school nutrition meal pattern in effect for
the 1994-1995 school year; and

(i1) using any of the approaches described in para-
graph (3).

(B) NUTRIENT ANALYSIS.—The Secretary may not require a
school to conduct or use a nutrient analysis to meet the re-
quirements of this subsection.

(4) WAIVER OF REQUIREMENT FOR WEIGHTED AVERAGES FOR
NUTRIENT ANALYSIS.—During the period ending on September
30, 2010, the Secretary shall not require the use of weighted
averages for nutrient analysis of menu items and foods offered
or served as part of a meal offered or served under the school
lunch program under this Act or the school breakfast program
under section 4 of the Child Nutrition Act of 1966 (42 U.S.C.
1773).

(g) Not later than 1 year after the date of enactment of this
subsection, the Secretary shall provide a notification to Congress
that justifies the need for production records required under section
210.10(b) of title 7, Code of Federal Regulations, and describes how
the Secretary has reduced paperwork relating to the school lunch
and school breakfast programs.

(h) FooD SAFETY.—

(1) IN GENERAL.—A school participating in the school lunch
program under this Act or the school breakfast program under
section 4 of the Child Nutrition Act of 1966 (42 U.S.C. 1773)
shall—

(A) at least twice during each school year, obtain a
food safety inspection conducted by a State or local govern-
mental agency responsible for food safety inspections;

(B) post in a publicly visible location a report on the
most recent inspection conducted under subparagraph (A);
and

(C) on request, provide a copy of the report to a mem-
ber of the public.

(2) STATE AND LOCAL GOVERNMENT INSPECTIONS.—Nothing
in paragraph (1) prevents any State or local government from
adopting or enforcing any requirement for more frequent food
safety inspections of schools.

(3) AUDITS AND REPORTS BY STATES.—For fiscal year
20205, each State shall annually—

(A) audit food safety inspections of schools conducted
under paragraphs (1) and (2); and

(B) submit to the Secretary a report of the results of
the audit.

5 The account in title IV of division A of Public Law 115-141, under the heading “Food and
Nutrition Service-child nutrition programs (including transfers of funds)” amends sections
9(h)(3) and 9(h)(4) in the first sentence by striking “for fiscal year 2017” and inserting “for fiscal
year 2018”. The “f” in the word “for” from the stricken matter appeared capitalized in law, how-
ever, both amendments were carried out to reflect the probable intent of Congress, including
also uppercasing the letter “f” in the word “for” in the matter being inserted.
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(4) AUDIT BY THE SECRETARY.—For fiscal year 2020, the
Secretary shall annually audit State reports of food safety in-
spections of schools submitted under paragraph (3).

(5) SCHOOL FOOD SAFETY PROGRAM.—

(A) IN GENERAL.—Each school food authority shall im-
plement a school food safety program, in the preparation
and service of each meal served to children, that complies
with any hazard analysis and critical control point system
established by the Secretary.

(B) AppPLICABILITY.—Subparagraph (A) shall apply to
any facility or part of a facility in which food is stored, pre-
pared, or served for the purposes of the school nutrition
programs under this Act or section 4 of the Child Nutrition
Act of 1966 (42 U.S.C. 1773).

(i) SINGLE PERMANENT AGREEMENT BETWEEN STATE AGENCY
AND SCHOOL FOOD AUTHORITY; COMMON CLAIMS FORM.—

(1) IN GENERAL.—If a single State agency administers any
combination of the school lunch program under this Act, the
school breakfast program under section 4 of the Child Nutri-
tion Act of 1966 (42 U.S.C. 1773), the summer food service pro-
gram for children under section 13 of this Act, or the child and
adult care food program under section 17 of this Act, the agen-
cy shall—

(A) require each school food authority to submit to the
State agency a single agreement with respect to the oper-
ation by the authority of the programs administered by the
State agency; and

(B) use a common claims form with respect to meals
and supplements served under the programs administered
by the State agency.

(2) ADDITIONAL REQUIREMENT.—The agreement described
in paragraph (1)(A) shall be a permanent agreement that may
be amended as necessary.

(j) PURCHASES OF LocALLY PRODUCED Foops.—The Secretary
shall—

(1) encourage institutions receiving funds under this Act
and the Child Nutrition Act of 1966 (42 U.S.C. 1771 et seq.)
to purchase unprocessed agricultural products, both locally
grown and locally raised, to the maximum extent practicable
and appropriate;

(2) advise institutions participating in a program described
in paragraph (1) of the policy described in that paragraph and
paragraph (3) and post information concerning the policy on
the website maintained by the Secretary; and

(3) allow institutions receiving funds under this Act and
the Child Nutrition Act of 1966 (42 U.S.C. 1771 et seq.), in-
cluding the Department of Defense Fresh Fruit and Vegetable
Program, to use a geographic preference for the procurement
of unprocessed agricultural products, both locally grown and lo-
cally raised.

(k) INFORMATION ON THE SCHOOL NUTRITION ENVIRONMENT.—

(1) IN GENERAL.—The Secretary shall—

(A) establish requirements for local educational agen-
cies participating in the school lunch program under this
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Act and the school breakfast program established by sec-
tion 4 of the Child Nutrition Act of 1966 (42 U.S.C. 1773)
to report information about the school nutrition environ-
ment, for all schools under the jurisdiction of the local edu-
cational agencies, to the Secretary and to the public in the
State on a periodic basis; and

(B) provide training and technical assistance to States
and local educational agencies on the assessment and re-
porting of the school nutrition environment, including the
use of any assessment materials developed by the Sec-
retary.

(2) REQUIREMENTS.—In establishing the requirements for
reporting on the school nutrition environment under paragraph
(1), the Secretary shall—

(A) include information pertaining to food safety in-
spections, local wellness policies, meal program participa-
tion, the nutritional quality of program meals, and other
information as determined by the Secretary; and

(B) ensure that information is made available to the
public by local educational agencies in an accessible, easily
understood manner in accordance with guidelines estab-
lished by the Secretary.

(3) AUTHORIZATION OF APPROPRIATIONS.—There are author-
ized to be appropriated to carry out this subsection such sums
as are necessary for each of fiscal years 2011 through 2015.

(1) Foop DONATION PROGRAM.—

(1) IN GENERAL.—Each school and local educational agency
participating in the school lunch program under this Act may
donate any food not consumed under such program to eligible
local food banks or charitable organizations.

(2) GUIDANCE.—

(A) IN GENERAL.—Not later than 180 days after the
date of the enactment of this subsection, the Secretary
shall develop and publish guidance to schools and local
educational agencies participating in the school lunch pro-
gram under this Act to assist such schools and local edu-
cational agencies in donating food under this subsection.

(B) UPDATES.—The Secretary shall update such guid-
ance as necessary.

(3) LIABILITY.—Any school or local educational agency
making donations pursuant to this subsection shall be exempt
from civil and criminal liability to the extent provided under
the Bill Emerson Good Samaritan Food Donation Act (42
U.S.C. 1791).

(4) DEFINITION.—In this subsection, the term “eligible local
food banks or charitable organizations” means any food bank
or charitable organization which is exempt from tax under sec-
tion 501(c)(3) of the Internal Revenue Code of 1986 (26 U.S.C.
501(c)(3)).

SEC. 9A. [42 U.S.C. 1758b] LOCAL SCHOOL WELLNESS POLICY.

(a) IN GENERAL.—Each local educational agency participating
in a program authorized by this Act or the Child Nutrition Act of
1966 (42 U.S.C. 1771 et seq.) shall establish a local school wellness
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(B) reimbursements to schools for irradiated food prod-
ucts are equal to reimbursements to schools for food prod-
ucts that are not irradiated;

(C) States and school food authorities are provided fac-
tual information on the science and evidence regarding ir-
radiation technology, including—

(1) notice that irradiation is not a substitute for
safe food handling techniques; and

(ii) any other similar information determined by
the Secretary to be necessary to promote food safety in
school meals programs;

(D) States and school food authorities are provided
model procedures for providing to school food authorities,
parents, and students—

(1) factual information on the science and evidence
regarding irradiation technology; and

(ii) any other similar information determined by
the Secretary to be necessary to promote food safety in
school meals;

(E) irradiated food products distributed to the Federal
school meals program under this Act and the Child Nutri-
tion Act of 1966 (42 U.S.C. 1771 et seq.) are labeled with
a symbol or other printed notice that—

(i) indicates that the product was irradiated; and
(i1) is prominently displayed in a clear and under-
standable format on the container;

(F) irradiated food products are not commingled in
containers with food products that are not irradiated; and

(G) schools that offer irradiated food products are en-
couraged to offer alternatives to irradiated food products
as part of the meal plan used by the schools.

[ NATIONAL ADVISORY COUNCIL ]
[SEc. 15.13 [42 U.S.C. 1763] Repealed.]
ELECTION TO RECEIVE CASH PAYMENTS

SEC. 16. [42 U.S.C. 1765] (a) Notwithstanding any other provi-
sion of law, where a State phased out its commodity distribution
facilities prior to June 30, 1974, such State may, for purposes of
the programs authorized by this Act and the Child Nutrition Act
of 1966 [(42 U.S.C. 1771 et seq.)1, elect to receive cash payments
in lieu of donated foods. Where such an election is made, the Sec-
retary shall make cash payments to such State in an amount
equivalent in value to the donated foods that the State would oth-
erwise have received if it had retained its commodity distribution
facilities. The amount of cash payments in the case of lunches shall
be governed by section 6(c) of this Act.

(b) When such payments are made, the State educational agen-
cy shall promptly and equitably disburse any cash it receives in
lieu of commodities to eligible schools and institutions, and such
disbursements shall be used by such schools and institutions to

13 Section 15, which established a National Advisory Council, repealed by section 104 of P.L.
101-147, 103 Stat. 883, Nov. 10, 1989.
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purchase United States agricultural commodities and other foods
for their food service programs.

SEC. 17. [42 U.S.C. 1766] CHILD AND ADULT CARE FOOD PROGRAM.
(a) PROGRAM PURPOSE, GRANT AUTHORITY AND INSTITUTION
ELIGIBILITY.—
(1) IN GENERAL.—

(A) PROGRAM PURPOSE.—

(i) FINDINGS.—Congress finds that—

(I) eating habits and other wellness-related
behavior habits are established early in life; and

(IT) good nutrition and wellness are important
contributors to the overall health of young chil-
dren and essential to cognitive development.

(i1) PURPOSE.—The purpose of the program au-
thorized by this section is to provide aid to child and
adult care institutions and family or group day care
homes for the provision of nutritious foods that con-
tribute to the wellness, healthy growth, and develop-
ment of young children, and the health and wellness
of older adults and chronically impaired disabled per-
sons.

(B) GRANT AUTHORITY.—The Secretary may carry out
a program to assist States through grants-in-aid and other
means to initiate and maintain nonprofit food service pro-
grams for children in institutions providing child care.

(2) DEFINITION OF INSTITUTION.—In this section, the term
“institution” means—

(A) any public or private nonprofit organization pro-
viding nonresidential child care or day care outside school
hours for school children, including any child care center,
settlement house, recreational center, Head Start center,
and institution providing child care facilities for children
with disabilities;

(B) any other private organization providing nonresi-
dential child care or day care outside school hours for
school children, if—

(i) at least 25 percent of the children served by the
organization meet the income eligibility criteria estab-
lished under section 9(b) for free or reduced price
meals; or

(il) the organization receives compensation from
amounts granted to the States under title XX of the
Social Security Act (42 U.S.C. 1397 et seq.) (but only
if the organization receives compensation under that
title for at least 25 percent of its enrolled children or
25 percent of its licensed capacity, whichever is less);
(C) any public or private nonprofit organization acting

as a sponsoring organization for one or more of the organi-
zations described in subparagraph (A) or (B) or for an
adult day care center (as defined in subsection (0)(2));

(D) any other private organization acting as a spon-
soring organization for, and that is part of the same legal
entity as, one or more organizations that are—
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(i) described in subparagraph (B); or
(ii) proprietary title XIX or title XX centers (as de-

fined in subsection (0)(2));

(E) any public or private nonprofit organization acting
as a sponsoring organization for one or more family or
group day care homes; and

(F) any emergency shelter (as defined in subsection
(t)).

(3) AGE LIMIT.—Except as provided in subsection (r), reim-
bursement may be provided under this section only for meals
or supplements served to children not over 12 years of age (ex-
cept that such age limitation shall not be applicable for chil-
dren of migrant workers if 15 years of age or less or for chil-
dren with disabilities).

(4) ADDITIONAL GUIDELINES.—The Secretary may establish
separate guidelines for institutions that provide care to school
children outside of school hours.

(5) LICENSING.—In order to be eligible, an institution (ex-
cept a school or family or group day care home sponsoring or-
ganization) or family or group day care home shall—

(A)(i) be licensed, or otherwise have approval, by the
appropriate Federal, State, or local licensing authority; or

(i1) be in compliance with appropriate procedures for
renewing participation in the program, as prescribed by
the Secretary, and not be the subject of information pos-
sessed by the State indicating that the license of the insti-
tution or home will not be renewed;

(B) if Federal, State, or local licensing or approval is
not available—

(1) meet any alternate approval standards estab-
lished by the appropriate State or local governmental
agency; or

(i1) meet any alternate approval standards estab-
lished by the Secretary after consultation with the
Secretary of Health and Human Services; or
(C) if the institution provides care to school children

outside of school hours and Federal, State, or local licens-

ing or approval is not required for the institution, meet

State or local health and safety standards.

(6) ELIGIBILITY CRITERIA.—No institution shall be eligible
to participate in the program unless it satisfies the following
criteria:

(A) accepts final administrative and financial responsi-
bility for management of an effective food service;

(B) has not been seriously deficient in its operation of
the child and adult care food program, or any other pro-
gram under this Act or the Child Nutrition Act of 1966
[(42 U.S.C. 1771 et seq.)], or has not been determined to
be ineligible to participate in any other publicly funded
program by reason of violation of the requirements of the
program, for a period of time specified by the Secretary;

(C)d) will provide adequate supervisory and oper-
ational personnel for overall monitoring and management
of the child care food program; and
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(i) in the case of a sponsoring organization, the orga-
nization shall employ an appropriate number of moni-
toring personnel based on the number and characteristics
of child care centers and family or group day care homes
sponsored by the organization, as approved by the State
(in accordance with regulations promulgated by the Sec-
retary), to ensure effective oversight of the operations of
the child care centers and family or group day care homes;

(D) in the case of a family or group day care home
sponsoring organization that employs more than one em-
ployee, the organization does not base payments to an em-
ployee of the organization on the number of family or
group day care homes recruited;

(E) in the case of a sponsoring organization, the orga-
nization has in effect a policy that restricts other employ-
ment by employees that interferes with the responsibilities
and duties of the employees of the organization with re-
spect to the program; and

(F) in the case of a sponsoring organization that ap-
plies for initial participation in the program on or after the
date of the enactment of this subparagraph and that oper-
ates in a State that requires such institutions to be bonded
under State law, regulation, or policy, the institution is
bonded in accordance with such law, regulation, or policy.

(b) For the fiscal year ending September 30, 1979, and for each
subsequent fiscal year, the Secretary shall provide cash assistance
to States for meals as provided in subsection (f) of this section, ex-
cept that, in any fiscal year, the aggregate amount of assistance
provided to a State by the Secretary under this section shall not
exceed the sum of (1) the Federal funds provided by the State to
participating institutions within the State for that fiscal year and
(2) any funds used by the State under section 10 of the Child Nu-
trition Act of 1966 [(42 U.S.C. 1779)].

(c)(1) For purposes of this section, except as provided in sub-
section (f)(3), the national average payment rate for free lunches
and suppers, the national average payment rate for reduced price
lunches and suppers, and the national average payment rate for
paid lunches and suppers shall be the same as the national average
payment rates for free lunches, reduced price lunches, and paid
lunches, respectively, under sections 4 and 11 of this Act as appro-
priate (as adjusted pursuant to section 11(a) of this Act).

(2) For purposes of this section, except as provided in sub-
section (f)(3), the national average payment rate for free breakfasts,
the national average payment rate for reduced price breakfasts,
and the national average payment rate for paid breakfasts shall be
the same as the national average payment rates for free breakfasts,
reduced price breakfasts, and paid breakfasts, respectively, under
section 4(b) of the Child Nutrition Act of 1966 [(42 U.S.C.
1773(b))] (as adjusted pursuant to section 11(a) of this Act).

(8) For purposes of this section, except as provided in sub-
section (f)(3), the national average payment rate for free supple-
ments shall be 30 cents, the national average payment rate for re-
duced price supplements shall be one-half the rate for free supple-
ments, and the national average payment rate for paid supple-
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ments shall be 2.75 cents (as adjusted pursuant to section 11(a) of
this Act).

(4) Determinations with regard to eligibility for free and re-
duced price meals and supplements shall be made in accordance
with the income eligibility guidelines for free lunches and reduced
price lunches, respectively, under section 9 of this Act.

(5)14 A child shall be considered automatically eligible for ben-
efits under this section without further application or eligibility de-
termination, if the child is enrolled as a participant in a Head Start
program authorized under the Head Start Act (42 U.S.C. 9831 et
seq.), on the basis of a determination that the child meets the eligi-
bility criteria prescribed under section 645(a)(1)(B) of the Head
Start Act (42 U.S.C. 9840(a)(1)(B)).

(6) A child who has not yet entered kindergarten shall be con-
sidered automatically eligible for benefits under this section with-
out further application or eligibility determination if the child is
enrolled as a participant in the Even Start program under part B
of chapter 1 of title I of the Elementary and Secondary Education
Act of 1965 (20 U.S.C. 2741 et seq.).

(d) INSTITUTION APPROVAL AND APPLICATIONS.—

(1) INSTITUTION APPROVAL.—

(A) ADMINISTRATIVE CAPABILITY.—Subject to subpara-
graph (B) and except as provided in subparagraph (C), the
State agency shall approve an institution that meets the
requirements of this section for participation in the child
and adult care food program if the State agency deter-
mines that the institution—

(i) is financially viable;

(i) is administratively capable of operating the
program (including whether the sponsoring organiza-
tion has business experience and management plans
appropriate to operate the program) described in the
application of the institution; and

(iii) has internal controls in effect to ensure pro-
gram accountability.

(B) APPROVAL OF PRIVATE INSTITUTIONS.—

(1) IN GENERAL.—In addition to the requirements
established by subparagraph (A) and subject to clause
(i1), the State agency shall approve a private institu-
tion that meets the requirements of this section for
participation in the child and adult care food program
only if—

(I) the State agency conducts a satisfactory
visit to the institution before approving the par-
ticipation of the institution in the program; and

(II) the institution—

(aa) has tax exempt status under the In-

ternal Revenue Code of 1986;

14 Effective September 25, 1995, this paragraph added by section 109(b) of P.L. 103448, 108
Stat. 4705, Nov. 2, 1994. Although such section 109 amended this subsection “by adding at the
end” paragraph (5) and delayed the amendment until after paragraph (6) was added, paragraph
(5) was inserted before paragraph (6) to effectuate the probable intent of Congress.
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(bb) is operating a Federal program re-
quiring nonprofit status to participate in the
program; or

(cc) 1s described in subsection (a)(2)(B).

(ii) EXCEPTION FOR FAMILY OR GROUP DAY CARE
HOMES.—Clause (i) shall not apply to a family or
group day care home.

(C) EXCEPTION FOR CERTAIN SPONSORING ORGANIZA-
TIONS.—

(i) IN GENERAL.—The State agency may approve
an eligible institution acting as a sponsoring organiza-
tion for one or more family or group day care homes
or centers that, at the time of application, is not par-
ticipating in the child and adult care food program
only if the State agency determines that—

(I) the institution meets the requirements es-
tablished by subparagraphs (A) and (B); and

(IT) the participation of the institution will
help to ensure the delivery of benefits to otherwise
unserved family or group day care homes or cen-
ters or to unserved children in an area.

(i1) CRITERIA FOR SELECTION.—The State agency
shall establish criteria for approving an eligible insti-
tution acting as a sponsoring organization for one or
more family or group day care homes or centers that,
at the time of application, is not participating in the
child and adult care food program for the purpose of
determining if the participation of the institution will
help ensure the delivery of benefits to otherwise
unserved family or group day care homes or centers or
to unserved children in an area.

(D) NOTIFICATION TO APPLICANTS.—Not later than 30
days after the date on which an applicant institution files
a completed application with the State agency, the State
agency shall notify the applicant institution whether the
institution has been approved or disapproved to participate
in the child and adult care food program.

(E) PERMANENT OPERATING AGREEMENTS.—

(1) IN GENERAL.—Subject to clauses (ii) and (iii), to
participate in the child and adult care food program,
an institution that meets the conditions of eligibility
described in this subsection shall be required to enter
into a permanent agreement with the applicable State
agency.

(i1) AMENDMENTS.—A permanent agreement de-
scribed in clause (i) may be amended as necessary to
ensure that the institution is in compliance with all
requirements established in this section or by the Sec-
retary.

(1ii) TERMINATION.—A permanent agreement de-
scribed in clause (i1)—

(I) may be terminated for convenience by the
institution or State agency that is a party to the
permanent agreement; and
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(IT) shall be terminated—
(aa) for cause by the applicable State
agency in accordance with paragraph (5); or
(bb) on termination of participation of the
institution in the child and adult care food
program.
(2) PROGRAM APPLICATIONS.—

(A) IN GENERAL.—The Secretary shall develop a policy
under which each institution providing child care that par-
ticipates in the program under this section shall—

(1) submit to the State agency an initial applica-
tion to participate in the program that meets all re-
quirements established by the Secretary by regulation;

(i1) annually confirm to the State agency that the
institution, and any facilities of the institution in
which the program is operated by a sponsoring organi-
zation, is in compliance with subsection (a)(5); and

(iii) annually submit to the State agency any addi-
tional information necessary to confirm that the insti-
tution is in compliance with all other requirements to
participate in the program, as established in this Act
and by the Secretary by regulation.

(B) REQUIRED REVIEWS OF SPONSORED FACILITIES.—

(i) IN GENERAL.—The Secretary shall develop a
policy under which each sponsoring organization par-
ticipating in the program under this section shall con-
duct—

(I) periodic unannounced site visits at not less
than 3-year intervals to sponsored child and adult
care centers and family or group day care homes
to identify and prevent management deficiencies
and fraud and abuse under the program; and

(IT) at least 1 scheduled site visit each year to
sponsored child and adult care centers and family
or group day care homes to identify and prevent
management deficiencies and fraud and abuse
under the program and to improve program oper-
ations.

(i1) VARIED TIMING.—Sponsoring organizations
shall vary the timing of unannounced reviews under
clause (i)(I) in a manner that makes the reviews un-
predictable to sponsored facilities.

(C) REQUIRED REVIEWS OF INSTITUTIONS.—The Sec-
retary shall develop a policy under which each State agen-
cy shall conduct—

(1) at least 1 scheduled site visit at not less than
3-year intervals to each institution under the State
agency participating in the program under this sec-
tion—

(I) to identify and prevent management defi-
ciencies and fraud and abuse under the program;
and

(II) to improve program operations; and
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N (il)) more frequent reviews of any institution
that—

(I) sponsors a significant share of the facilities
participating in the program,;

(IT) conducts activities other than the program
authorized under this section;

(ITT) has serious management problems, as
identified in a prior review, or is at risk of having
serious management problems; or

(IV) meets such other criteria as are defined
by the Secretary.

(D) DETECTION AND DETERRENCE OF ERRONEOUS PAY-
MENTS AND FALSE CLAIMS.—

(1) IN GENERAL.—The Secretary may develop a pol-
icy to detect and deter, and recover erroneous pay-
ments to, and false claims submitted by, institutions,
sponsored child and adult care centers, and family or
group day care homes participating in the program
under this section.

(i1) BLOCK CLAIMS.—

(I) DEFINITION OF BLOCK CLAIM.—In this
clause, the term “block claim” has the meaning
given the term in section 226.2 of title 7, Code of
Federal Regulations (or successor regulations).

(IT) PROGRAM EDIT CHECKS.—The Secretary
may not require any State agency, sponsoring or-
ganization, or other institution to perform edit
checks or on-site reviews relating to the detection
of block claims by any child care facility.

(ITT) ALLOWANCE.—Notwithstanding subclause
(I), the Secretary may require any State agency,
sponsoring organization, or other institution to
collect, store, and transmit to the appropriate en-
tity information necessary to develop any other
policy developed under clause (i).

(3) PROGRAM INFORMATION.—

(A) IN GENERAL.—On enrollment of a child in a spon-
sored child care center or family or group day care home
participating in the program, the center or home (or its
sponsoring organization) shall provide to the child’s par-
ents or guardians—

(1) information that describes the program and its
benefits; and

(ii) the name and telephone number of the spon-
soring organization of the center or home and the
State agency involved in the operation of the program.
(B) ForRM.—The information described in subpara-

graph (A) shall be in a form and, to the maximum extent

practicable, language easily understandable by the child’s
parents or guardians.

(4) ALLOWABLE ADMINISTRATIVE EXPENSES FOR SPONSORING
ORGANIZATIONS.—In consultation with State agencies and spon-
soring organizations, the Secretary shall develop, and provide
for the dissemination to State agencies and sponsoring organi-
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zations of, a list of allowable reimbursable administrative ex-
penses for sponsoring organizations under the program.

(5) TERMINATION OR SUSPENSION OF PARTICIPATING ORGANI-
ZATIONS.—

(A) IN GENERAL.—The Secretary shall establish proce-
dures for the termination of participation by institutions
and family or group day care homes under the program.

(B) STANDARDS.—Procedures established pursuant to
subparagraph (A) shall include standards for terminating
the participation of an institution or family or group day
care home that—

(i) engages in unlawful practices, falsifies informa-
tion provided to the State agency, or conceals a crimi-
nal background; or

(ii) substantially fails to fulfill the terms of its
agreement with the State agency.

(C) CORRECTIVE ACTION.—Procedures established pur-
suant to subparagraph (A)—

(i) shall require an entity described in subpara-
graph (B) to undertake corrective action; and

(il) may require the immediate suspension of oper-
ation of the program by an entity described in sub-
paragraph (B), without the opportunity for corrective
action, if the State agency determines that there is im-
minent threat to the health or safety of a participant
at the entity or the entity engages in any activity that
poses a threat to public health or safety.

(D) HEARING.—

(i) IN GENERAL.—Except as provided in clause (ii),
an institution or family or group day care home shall
be provided a fair hearing in accordance with sub-
section (e)(1) prior to any determination to terminate
participation by the institution or family or group day
care home under the program.

(ii) EXCEPTION FOR FALSE OR FRAUDULENT
CLAIMS.—

(I) IN GENERAL.—If a State agency determines
that an institution has knowingly submitted a
false or fraudulent claim for reimbursement, the
State agency may suspend the participation of the
institution in the program in accordance with this
clause.

(IT) REQUIREMENT FOR REVIEW.—Prior to any
determination to suspend participation of an insti-
tution under subclause (I), the State agency shall
provide for an independent review of the proposed
suspension in accordance with subclause (III).

(IIT) REVIEW PROCEDURE.—The review shall—

(aa) be conducted by an independent and

impartial official other than, and not account-

able to, any person involved in the determina-

tion to suspend the institution;

(bb) provide the State agency and the in-

stitution the right to submit written docu-
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mentation relating to the suspension, includ-

ing State agency documentation of the alleged

false or fraudulent claim for reimbursement
and the response of the institution to the doc-
umentation;

(ce) require the reviewing official to deter-
mine, based on the review, whether the State
agency has established, based on a preponder-
ance of the evidence, that the institution has
knowingly submitted a false or fraudulent
claim for reimbursement;

(dd) require the suspension to be in effect
for not more than 120 calendar days after the
institution has received notification of a deter-
mination of suspension in accordance with
this clause; and

(ee) require the State agency during the
suspension to ensure that payments continue
to be made to sponsored centers and family
and group day care homes meeting the re-
quirements of the program.

(IV) HEARING.—A State agency shall provide
an institution that has been suspended from par-
ticipation in the program under this clause an op-
portunity for a fair hearing on the suspension con-
ducted in accordance with subsection (e)(1).

(E) LIST OF DISQUALIFIED INSTITUTIONS AND INDIVID-

UALS.—

(i) IN GENERAL.—The Secretary shall maintain a
list of institutions, sponsored family or group day care
homes, and individuals that have been terminated or
otherwise disqualified from participation in the pro-
gram.

(i1) AVAILABILITY.—The Secretary shall make the
list available to State agencies for use in approving or
renewing applications by institutions, sponsored fam-
ily or group day care homes, and individuals for par-
ticipation in the program.

(e) HEARINGS.—

(1) IN GENERAL.—Except as provided in paragraph (4),
each State agency shall provide, in accordance with regulations
promulgated by the Secretary, an opportunity for a fair hear-
ing and a prompt determination to any institution aggrieved by
any action of the State agency that affects—

(A) the participation of the institution in the program
authorized by this section; or

(B) the claim of the institution for reimbursement
under this section.

(2) REIMBURSEMENT.—In accordance with paragraph (3), a
State agency that fails to meet timeframes for providing an op-
portunity for a fair hearing and a prompt determination to any
institution under paragraph (1) in accordance with regulations
promulgated by the Secretary, shall pay, from non-Federal
sources, all valid claims for reimbursement to the institution
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and the facilities of the institution during the period beginning
on the day after the end of any regulatory deadline for pro-
viding the opportunity and making the determination and end-
ing on the date on which a hearing determination is made.

(3) NOTICE TO STATE AGENCY.—The Secretary shall provide
written notice to a State agency at least 30 days prior to im-
posing any liability for reimbursement under paragraph (2).

(4) FEDERAL AUDIT DETERMINATION.—A State is not re-
quired to provide a hearing to an institution concerning a State
action taken on the basis of a Federal audit determination.

(5) SECRETARIAL HEARING.—If a State does not provide a
hearing to an institution concerning a State action taken on
the basis of a Federal audit determination, the Secretary, on
request, shall afford a hearing to the institution concerning the
action.

(f) STATE DISBURSEMENTS TO INSTITUTIONS.—

(1) IN GENERAL.—

(A) REQUIREMENT.—Funds paid to any State under
this section shall be disbursed to eligible institutions by
the State under agreements approved by the Secretary.
Disbursements to any institution shall be made only for
the purpose of assisting in providing meals to children at-
tending institutions, or in family or group day care homes.
Disbursement to any institution shall not be dependent
upon the collection of moneys from participating children.
All valid claims from such institutions shall be paid within
forty-five days of receipt by the State. The State shall no-
tify the institution within fifteen days of receipt of a claim
if the claim as submitted is not valid because it is incom-
plete or incorrect.

(B) FRAUD OR ABUSE.—

(1) IN GENERAL.—The State may recover funds dis-
bursed under subparagraph (A) to an institution if the

State determines that the institution has engaged in

fraud or abuse with respect to the program or has sub-

mitted an invalid claim for reimbursement.
(11)) PAYMENT.—Amounts recovered under clause

(i)—
(I) may be paid by the institution to the State
over a period of one or more years; and
(II) shall not be paid from funds used to pro-
vide meals and supplements.

(iii) HEARING.—An institution shall be provided a
fair hearing in accordance with subsection (e)(1) prior
to any determination to recover funds under this sub-
paragraph.

(2)(A) Subject to subparagraph (B) of this paragraph, the dis-
bursement for any fiscal year to any State for disbursement to in-
stitutions, other than family or group day care home sponsoring or-
ganizations, for meals provided under this section shall be equal to
the sum of the products obtained by multiplying the total number
of each type of meal (breakfast, lunch, or supper, or supplement)
served in such institution in that fiscal year by the applicable na-
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tional average payment rate for each such type of meal, as deter-
mined under subsection (c).

(B) No reimbursement may be made to any institution under
this paragraph, or to family or group day care home sponsoring or-
ganizations under paragraph (3) of this subsection, for more than
two meals and one supplement per day per child, or in the case of
an institution (but not in the case of a family or group day care
home sponsoring organization), 2 meals and 1 supplement per day
per child, for children that are maintained in a child care setting
for eight or more hours per day.

(C) LIMITATION ON ADMINISTRATIVE EXPENSES FOR CER-
TAIN SPONSORING ORGANIZATIONS.—

(1) IN GENERAL.—Except as provided in clause (ii),
a sponsoring organization of a day care center may re-
serve not more than 15 percent of the funds provided
under paragraph (1) for the administrative expenses of
the organization.

(il) WAIVER.—A State may waive the requirement
in clause (i) with respect to a sponsoring organization
if the organization provides justification to the State
that the organization requires funds in excess of 15
percent of the funds provided under paragraph (1) to
pay the administrative expenses of the organization.

(3) REIMBURSEMENT OF FAMILY OR GROUP DAY CARE HOME

SPONSORING ORGANIZATIONS.—

(A) REIMBURSEMENT FACTOR.—

(1) IN GENERAL.—An institution that participates
in the program under this section as a family or group
day care home sponsoring organization shall be pro-
vided, for payment to a home sponsored by the organi-
zation, reimbursement factors in accordance with this
subparagraph for the cost of obtaining and preparing
food and prescribed labor costs involved in providing
meals under this section.

(i1) TIER I FAMILY OR GROUP DAY CARE HOMES.—

(I) DEFINITION OF TIER I FAMILY OR GROUP DAY

CARE HOME.—In this paragraph, the term “tier I

family or group day care home” means—

(aa) a family or group day care home that
is located in a geographic area, as defined by
the Secretary based on census data, in which
at least 50 percent of the children residing in
the area are members of households whose in-
comes meet the income eligibility guidelines
for free or reduced price meals under section
9;

(bb) a family or group day care home that
is located in an area served by a school enroll-
ing students in which at least 50 percent of
the total number of children enrolled are cer-
tified eligible to receive free or reduced price
school meals under this Act or the Child Nu-
trition Act of 1966 (42 U.S.C. 1771 et seq.); or
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(cc) a family or group day care home that
is operated by a provider whose household
meets the income eligibility guidelines for free
or reduced price meals under section 9 and
whose income is verified by the sponsoring or-
ganization of the home under regulations es-
tablished by the Secretary.

(II) REIMBURSEMENT.—Except as provided in
subclause (III), a tier I family or group day care
home shall be provided reimbursement factors
under this clause without a requirement for docu-
mentation of the costs described in clause (i), ex-
cept that reimbursement shall not be provided
under this subclause for meals or supplements
served to the children of a person acting as a fam-
ily or group day care home provider unless the
children meet the income eligibility guidelines for
free or reduced price meals under section 9.

(ITIT) FAcTORS.—Except as provided in sub-
clause (IV), the reimbursement factors applied to
a home referred to in subclause (II) shall be the
factors in effect on July 1, 1996.

(IV) ADJUSTMENTS.—The reimbursement fac-
tors under this subparagraph shall be adjusted on
July 1, 1997, and each July 1 thereafter, to reflect
changes in the Consumer Price Index for food at
home for the most recent 12-month period for
which the data are available. The reimbursement
factors under this subparagraph shall be rounded
to the nearest lower cent increment and based on
the unrounded adjustment in effect on June 30 of
the preceding school year.

(iii) TIER II FAMILY OR GROUP DAY CARE HOMES.—

(I) IN GENERAL.—

(aa) FACTORS.—Except as provided in
subclause (II), with respect to meals or sup-
plements served under this clause by a family
or group day care home that does not meet
the criteria set forth in clause (ii)(I), the reim-
bursement factors shall be 95 cents for
lunches and suppers, 27 cents for breakfasts,
and 13 cents for supplements.

(bb) ADJUSTMENTS.—The factors shall be
adjusted on July 1, 1997, and each July 1
thereafter, to reflect changes in the Consumer
Price Index for food at home for the most re-
cent 12-month period for which the data are
available. The reimbursement factors under
this item shall be rounded down to the near-
est lower cent increment and based on the
unrounded adjustment for the preceding 12-
month period.

(cc) REIMBURSEMENT.—A family or group
day care home shall be provided reimburse-
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ment factors under this subclause without a
requirement for documentation of the costs
described in clause (i), except that reimburse-
ment shall not be provided under this sub-
clause for meals or supplements served to the
children of a person acting as a family or
group day care home provider unless
the children meet the income eligibility guide-
lines for free or reduced price meals under

section 9.

(IT) OTHER FACTORS.—A family or group day
care home that does not meet the criteria set forth
in clause (ii)(I) may elect to be provided reim-
bursement factors determined in accordance with
the following requirements:

(aa) CHILDREN ELIGIBLE FOR FREE OR RE-
DUCED PRICE MEALS.—In the case of meals or
supplements served under this subsection to
children who are members of households
whose incomes meet the income eligibility
guidelines for free or reduced price meals
under section 9, the family or group day care
home shall be provided reimbursement factors
set by the Secretary in accordance with clause
(1i)(I1I).

(bb) INELIGIBLE CHILDREN.—In the case of
meals or supplements served under this sub-
section to children who are members of house-
holds whose incomes do not meet the income
eligibility guidelines, the family or group day
care home shall be provided reimbursement
factors in accordance with subclause (I).

(IIT) INFORMATION AND DETERMINATIONS.—

(aa) IN GENERAL.—If a family or group
day care home elects to claim the factors de-
scribed in subclause (II), the family or group
day care home sponsoring organization serv-
ing the home shall collect the necessary in-
come information, as determined by the Sec-
retary, from any parent or other caretaker to
make the determinations specified in sub-
clause (II) and shall make the determinations
in accordance with rules prescribed by the
Secretary.

(bb) CATEGORICAL ELIGIBILITY.—In mak-
ing a determination under item (aa), a family
or group day care home sponsoring organiza-
tion may consider a child participating in or
subsidized under, or a child with a parent
participating in or subsidized under, a feder-
ally or State supported child care or other
benefit program with an income eligibility
limit that does not exceed the eligibility
standard for free or reduced price meals
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under section 9 to be a child who is a member

of a household whose income meets the in-

come eligibility guidelines under section 9.

(cc) FACTORS FOR CHILDREN ONLY.—A
family or group day care home may elect to
receive the reimbursement factors prescribed
under clause (ii)(III) solely for the children
participating in a program referred to in item
(bb) if the home elects not to have income
statements collected from parents or other
caretakers.

(dd) TRANSMISSION OF INCOME INFORMA-
TION BY SPONSORED FAMILY OR GROUP DAY
CARE HOMES.—If a family or group day care
home elects to be provided reimbursement
factors described in subclause (II), the family
or group day care home may assist in the
transmission of necessary household income
information to the family or group day care
home sponsoring organization in accordance
with the policy described in item (ee).

(ee) PoLicy.—The Secretary shall develop
a policy under which a sponsored family or
group day care home described in item (dd)
may, under terms and conditions specified by
the Secretary and with the written consent of
the parents or guardians of a child in a family
or group day care home participating in the
program, assist in the transmission of the in-
come information of the family to the family
or group day care home sponsoring organiza-
tion.

(IV) SIMPLIFIED MEAL COUNTING AND REPORT-
ING PROCEDURES.—The Secretary shall prescribe
simplified meal counting and reporting procedures
for use by a family or group day care home that
elects to claim the factors under subclause (II) and
by a family or group day care home sponsoring or-
ganization that sponsors the home. The proce-
dures the Secretary prescribes may include 1 or
more of the following:

(aa) Setting an annual percentage for
each home of the number of meals served that
are to be reimbursed in accordance with the
reimbursement factors prescribed under
clause (ii)(III) and an annual percentage of
the number of meals served that are to be re-
imbursed in accordance with the reimburse-
ment factors prescribed under subclause (I),
based on the family income of children en-
rolled in the home in a specified month or
other period.

(bb) Placing a home into 1 of 2 or more
reimbursement categories annually based on
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the percentage of children in the home whose
households have incomes that meet the in-
come eligibility guidelines under section 9,
with each such reimbursement category car-
rying a set of reimbursement factors such as
the factors prescribed under clause (ii)(III) or
subclause (I) or factors established within the
range of factors prescribed under clause
(i1)(ITI) and subclause (I).

(ce) Such other simplified procedures as
the Secretary may prescribe.
(V) MINIMUM VERIFICATION REQUIREMENTS.—

The Secretary may establish any minimum

verification requirements that are necessary to

carry out this clause.
(B) ADMINISTRATIVE FUNDS.—

(i) IN GENERAL.—In addition to reimbursement
factors described in subparagraph (A), a family or
group day care home sponsoring organization shall re-
ceive reimbursement for the administrative expenses
of the sponsoring organization in an amount that is
not less than the product obtained each month by mul-
tiplying—

(I) the number of family and group day care

homes of the sponsoring organization submitting a

claim for reimbursement during the month; by

(II) the appropriate administrative rate deter-
mined by the Secretary.

(ii) ANNUAL ADJUSTMENT.—The administrative re-
imbursement levels specified in clause (i) shall be ad-
justed July 1 of each year to reflect changes in the
Consumer Price Index for All Urban Consumers pub-
lished by the Bureau of Labor Statistics of the Depart-
ment of Labor for the most recent 12-month period for
which such data are available.

(iii)) CARRYOVER FUNDS.—The Secretary shall de-
velop procedures under which not more than 10 per-
cent of the amount made available to sponsoring orga-
nizations under this section for administrative ex-
penses for a fiscal year may remain available for obli-
gation or expenditure in the succeeding fiscal year.

(C)(i) Reimbursement for administrative expenses shall also in-
clude start-up funds to finance the administrative expenses for
such institutions to initiate successful operation under the program
and expansion funds to finance the administrative expenses for
such institutions to expand into low-income or rural areas. Institu-
tions that have received start-up funds may also apply at a later
date for expansion funds. Such start-up funds and expansion funds
shall be in addition to other reimbursement to such institutions for
administrative expenses. Start-up funds and expansion funds shall
be payable to enable institutions satisfying the criteria of sub-
section (d) of this section, and any other standards prescribed by
the Secretary, to develop an application for participation in the pro-
gram as a family or group day care home sponsoring organization
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or to implement the program upon approval of the application.
Such start-up funds and expansion funds shall be payable in ac-
cordance with the procedures prescribed by the Secretary. The
amount of start-up funds and expansion funds payable to an insti-
tution shall be not less than the institution’s anticipated reim-
bursement for administrative expenses under the program for one
month and not more than the institution’s anticipated reimburse-
ment for administrative expenses under the program for two
months.

(i1) Funds for administrative expenses may be used by family
or group day care home sponsoring organizations assist unlicensed
family or group day care homes in becoming licensed.

(D) LIMITATIONS ON ABILITY OF FAMILY OR GROUP DAY
CARE HOMES TO TRANSFER SPONSORING ORGANIZATIONS.—

(1) IN GENERAL.—Subject to clause (ii), a State
agency shall limit the ability of a family or group day
care home to transfer from a sponsoring organization
to another sponsoring organization more frequently
than once a year.

(i1)) GooD CAUSE.—The State agency may permit
or require a family or group day care home to transfer
from a sponsoring organization to another sponsoring
organization more frequently than once a year for good
cause (as determined by the State agency), including
circumstances in which the sponsoring organization of
the family or group day care home ceases to partici-
pate in the child and adult care food program.

(E) PROVISION OF DATA TO FAMILY OR GROUP DAY CARE
HOME SPONSORING ORGANIZATIONS.—

(1) CENSUS DATA.—The Secretary shall provide to
each State agency administering a child and adult
care food program under this section data from the
most recent decennial census survey or other appro-
priate census survey for which the data are available
showing which areas in the State meet the require-
ments of subparagraph (A)(ii)(I)(aa). The State agency
shall provide the data to family or group day care
home sponsoring organizations located in the State.

(i) SCHOOL DATA.—

(I) IN GENERAL.—A State agency admin-
istering the school lunch program under this Act
or the school breakfast program under the Child
Nutrition Act of 1966 (42 U.S.C. 1771 et seq.)
shall provide to approved family or group day care
home sponsoring organizations a list of schools
serving elementary school children in the State in
which not less than %2 of the children enrolled are
certified to receive free or reduced price meals.
The State agency shall collect the data necessary
to create the list annually and provide the list on
a timely basis to any approved family or group
day care home sponsoring organization that re-
quests the list.
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(II) USE OF DATA FROM PRECEDING SCHOOL

YEAR.—In determining for a fiscal year or other
annual period whether a home qualifies as a tier
I family or group day care home under subpara-
graph (A)Gi)(I), the State agency administering
the program under this section, and a family or
group day care home sponsoring organization,
shall use the most current available data at the
time of the determination.

(iii)) DURATION OF DETERMINATION.—For purposes
of this section, a determination that a family or group
day care home is located in an area that qualifies the
home as a tier I family or group day care home (as the
term is defined in subparagraph (A)(ii)(I)), shall be in
effect for 5 years (unless the determination is made on
the basis of census data, in which case the determina-
tion shall remain in effect until more recent census
data are available) unless the State agency determines
that the area in which the home is located no longer
%ualiﬁes the home as a tier I family or group day care

ome.

(4) By the first day of each month of operation, the State may
provide advance payments for the month to each approved institu-
tion in an amount that reflects the full level of valid claims custom-
arily received from such institution for one month’s operation. In
the case of a newly participating institution, the amount of the ad-
vance shall reflect the State’s best estimate of the level of valid
claims such institutions will submit. If the State has reason to be-
lieve that an institution will not be able to submit a valid claim
covering the period for which such an advance has been made, the
subsequent month’s advance payment shall be withheld until the
State receives a valid claim. Payments advanced to institutions
that are not subsequently deducted from a valid claim for reim-
bursement shall be repaid upon demand by the State. Any prior
payment that is under dispute may be subtracted from an advance
payment.

(g) NUTRITIONAL REQUIREMENTS FOR MEALS AND SNACKS
SERVED IN INSTITUTIONS AND FAMILY OR GROUP DAY CARE
HoMmES.—

(1) DEFINITION OF DIETARY GUIDELINES.—In this sub-
section, the term “Dietary Guidelines” means the Dietary
Guidelines for Americans published under section 301 of the
National Nutrition Monitoring and Related Research Act of
1990 (7 U.S.C. 5341).

(2) NUTRITIONAL REQUIREMENTS.—

(A) IN GENERAL.—Except as provided in subparagraph

(C), reimbursable meals and snacks served by institutions,

family or group day care homes, and sponsored centers

participating in the program under this section shall con-
sist of a combination of foods that meet minimum nutri-
tional requirements prescribed by the Secretary on the
basis of tested nutritional research.

(B) CONFORMITY WITH THE DIETARY GUIDELINES AND

AUTHORITATIVE SCIENCE.—
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(1) IN GENERAL.—Not less frequently than once
every 10 years, the Secretary shall review and, as ap-
propriate, update requirements for meals served under
the program under this section to ensure that the
meals—

(I) are consistent with the goals of the most
recent Dietary Guidelines; and

(I) promote the health of the population
served by the program authorized under this sec-
tion, as indicated by the most recent relevant nu-
trition science and appropriate authoritative sci-
entific agency and organization recommendations.

(i) CosT REVIEW.—The review required under
clause (1) shall include a review of the cost to child
care centers and group or family day care homes re-
sulting from updated requirements for meals and
snacks served under the program under this section.

(1ii) REGULATIONS.—Not later than 18 months
after the completion of the review of the meal pattern
under clause (i), the Secretary shall promulgate pro-
posed regulations to update the meal patterns for
meals and snacks served under the program under
this section.

(C) EXCEPTIONS.—

(i) SPECIAL DIETARY NEEDS.—The minimum nutri-
tional requirements prescribed under subparagraph
(A) shall not prohibit institutions, family or group day
care homes, and sponsored centers from substituting
foods to accommodate the medical or other special die-
tary needs of individual participants.

(i) EXEMPT INSTITUTIONS.—The Secretary may
elect to waive all or part of the requirements of this
subsection for emergency shelters participating in the
program under this section.

(3) MEAL SERVICE.—Institutions, family or group day care
homes, and sponsored centers shall ensure that reimbursable
meal service contributes to the development and socialization
of enrolled children by providing that food is not used as a
punishment or reward.

(4) FLUID MILK.—

(A) IN GENERAL.—If an institution, family or group day
care home, or sponsored center provides fluid milk as part
of a reimbursable meal or supplement, the institution,
family or group day care home, or sponsored center shall
provide the milk in accordance with the most recent
version of the Dietary Guidelines.

(B) MILK SUBSTITUTES.—In the case of children who
cannot consume fluid milk due to medical or other special
dietary needs other than a disability, an institution, family
or group day care home, or sponsored center may sub-
stitute for the fluid milk required in meals served, a
nondairy beverage that—

(i) is nutritionally equivalent to fluid milk; and
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(i1) meets nutritional standards established by the
Secretary, including, among other requirements estab-
lished by the Secretary, fortification of calcium, pro-
tei{lk, vitamin A, and vitamin D to levels found in cow’s
milk.

(C) APPROVAL.—

(1) IN GENERAL.—A substitution authorized under
subparagraph (B) may be made—

(I) at the discretion of and on approval by the
participating day care institution; and

(II) if the substitution is requested by written
statement of a medical authority, or by the parent
or legal guardian of the child, that identifies the
medical or other special dietary need that restricts
the diet of the child.

(i1) EXCEPTION.—An institution, family or group
day care home, or sponsored center that elects to make
a substitution authorized under this paragraph shall
not be required to provide beverages other than bev-
erages the State has identified as acceptable sub-
stitutes.

(D) EXCESS EXPENSES BORNE BY INSTITUTION.—A par-
ticipating institution, family or group day care home, or
s};l)onsored center shall be responsible for any expenses
that—

(i) are incurred by the institution, family or group
day care home, or sponsored center to provide substi-
tutions under this paragraph; and

(ii) are in excess of expenses covered under reim-
bursements under this Act.

(5) NONDISCRIMINATION POLICY.—No physical segregation
or other discrimination against any person shall be made be-
cause of the inability of the person to pay, nor shall there be
any overt identification of any such person by special tokens or
tickets, different meals or meal service, announced or pub-
lished lists of names, or other means.

(6) USE OF ABUNDANT AND DONATED FOODS.—To the max-
imum extent practicable, each institution shall use in its food
service foods that are—

(A) designated from time to time by the Secretary as
being in abundance, either nationally or in the food service
area; or

(B) donated by the Secretary.

(h)(1)(A) The Secretary shall donate agricultural commodities
produced in the United States for use in institutions participating
in the child care food program under this section.

(B) The value of the commodities donated under subparagraph
(A) (or cash in lieu of commodities) to each State for each school
year shall be, at a minimum, the amount obtained by multiplying
the number of lunches and suppers served in participating institu-
tions in that State during the preceding school year by the rate for
commodities or cash in lieu of commodities established under sec-
tion 6(c) for the school year concerned.

(C) After the end of each school year, the Secretary shall—

As Amended Through P.L. 116-94, Enacted December 20, 2019



G:\COMP\FNS\RICHARD B. RUSSELL NATIONAL SCHOOL LUNCH ACT.XML

95 RICHARD B. RUSSELL NATIONAL SCHOOL LUNCH ACT Sec. 17

(i) reconcile the number of lunches and suppers served in
participating institutions in each State during such school year
with the number of lunches and suppers served by partici-
pating institutions in each State during the preceding school
year; and

(i1) based on such reconciliation, increase or reduce subse-
quent commodity assistance or cash in lieu of commodities pro-
vided to each State.

(D) Any State receiving assistance under this section for insti-
tutions participating in the child care food program may, upon ap-
plication to the Secretary, receive cash in lieu of some or all of the
commodities to which it would otherwise be entitled under this
subsection. In determining whether to request cash in lieu of com-
modities, the State shall base its decision on the preferences of in-
dividual participating institutions within the State, unless this
proves impracticable due to the small number of institutions pre-
ferring donated commodities.

(2) The Secretary is authorized to provide agricultural com-
modities obtained by the Secretary under the provisions of the Ag-
ricultural Act of 1949 (7 U.S.C. 1421 et seq.) and donated under
the provisions of section 416 of such Act, to the Department of De-
fense for use by its institutions providing child care services, when
such commodities are in excess of the quantities needed to meet
the needs of all other child nutrition programs, domestic and for-
eign food assistance and export enhancement programs. The Sec-
retary shall require reimbursement from the Department of De-
fense for the costs, or some portion thereof, of delivering such com-
modities to overseas locations, unless the Secretary determines
that it is in the best interest of the program that the Department
of Agriculture shall assume such costs.

(i) AupITS.—

(1) DISREGARDS.—

(A) IN GENERAL.—Subject to subparagraph (B), in con-
ducting management evaluations, reviews, or audits under
this section, the Secretary or a State agency may disregard
any overpayment to an institution for a fiscal year if the
total overpayment to the institution for the fiscal year does
not exceed an amount that is consistent with the dis-
regards allowed in other programs under this Act and rec-
ognizes the cost of collecting small claims, as determined
by the Secretary.

(B) CRIMINAL OR FRAUD VIOLATIONS.—In carrying out
this paragraph, the Secretary and a State agency shall not
disregard any overpayment for which there is evidence of
a violation of a criminal law or civil fraud law.

(2) FUNDING.—

(A) IN GENERAL.—The Secretary shall make available
for each fiscal year to each State agency administering the
child and adult care food program, for the purpose of con-
ducting audits of participating institutions, an amount of
up to 1.5 percent of the funds used by each State in the
program under this section, during the second preceding
fiscal year.

(B) ADDITIONAL FUNDING.—
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(1) IN GENERAL.—Subject to clause (ii), for fiscal
year 2016 and each fiscal year thereafter, the Sec-
retary may increase the amount of funds made avail-
able to any State agency under subparagraph (A), if
the State agency demonstrates that the State agency
can effectively use the funds to improve program man-
agement under criteria established by the Secretary.

(11) LiMITATION.—The total amount of funds made
available to any State agency under this paragraph
shall not exceed 2 percent of the funds used by each
State agency in the program under this section, during
the second preceding fiscal year.

(j) AGREEMENTS.—

(1) IN GENERAL.—The Secretary shall issue regulations di-
recting States to develop and provide for the use of a standard
form of agreement between each sponsoring organization and
the family or group day care homes or sponsored day care cen-
ters participating in the program under such organization, for
the purpose of specifying the rights and responsibilities of each
party.

(2) DURATION.—An agreement under paragraph (1) shall
remain in effect until terminated by either party to the agree-
ment.

(k) TRAINING AND TECHNICAL ASSISTANCE.—A State partici-
pating in the program established under this section shall provide
sufficient training, technical assistance, and monitoring to facilitate
effective operation of the program. The Secretary shall assist the
State in developing plans to fulfill the requirements of this sub-
section.

(1) Expenditures of funds from State and local sources for the
maintenance of food programs for children shall not be diminished
as a result of funds received under this section.

(m) States and institutions participating in the program under
this section shall keep such accounts and records as may be nec-
essary to enable the Secretary to determine whether there has
been compliance with the requirements of this section. Such ac-
counts and records shall be available at any reasonable time for in-
spection and audit by representatives of the Secretary, the Comp-
troller General of the United States, and appropriate State rep-
resentatives and shall be preserved for such period of time, not in
excess of five years, as the Secretary determines necessary.

(n) There are hereby authorized to be appropriated for each fis-
cal year such funds as are necessary to carry out the purposes of
this section.

(0)(1) For purposes of this section, adult day care centers shall
be considered eligible institutions for reimbursement for meals or
supplements served to persons 60 years of age or older or to chron-
ically impaired disabled persons, including victims of Alzheimer’s
disease and related disorders with neurological and organic brain
dysfunction. Reimbursement provided to such institutions for such
purposes shall improve the quality of meals or level of services pro-
vided or increase participation in the program. Lunches served by
each such institution for which reimbursement is claimed under
this section shall provide, on the average, approximately %3 of the
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daily recommended dietary allowance established by the Food and
Nutrition Board of the National Research Council of the National
Academy of Sciences. Such institutions shall make reasonable ef-
forts to serve meals that meet the special dietary requirements of
participants, including efforts to serve foods in forms palatable to
participants.

(2) For purposes of this subsection—

(A) the term “adult day care center” means any public
agency or private nonprofit organization, or any proprietary
title XIX or title XX center, which—

(i) is licensed or approved by Federal, State, or local
authorities to provide adult day care services to chronically
impaired disabled adults or persons 60 years of age or
older in a group setting outside their homes, or a group
living arrangement, on a less than 24-hour basis; and

(1) provides for such care and services directly or
under arrangements made by the agency or organization
whereby the agency or organization maintains professional
management responsibility for all such services; and
(B) the term “proprietary title XIX or title XX center”

means any private, for-profit center providing adult day care

services for which it receives compensation from amounts
granted to the States under title XIX or XX of the Social Secu-
rity Act [(42 U.S.C. 1396 et seq.)] and which title XIX or title

XX beneficiaries were not less than 25 percent of enrolled eligi-

ble participants in a calendar month preceding initial applica-

tion or annual reapplication for program participation.

(3)(A) The Secretary, in consulation with the Assistant Sec-
retary for Aging, shall establish, within 6 months of enactment
[enacted on October 1, 1988], separate guidelines for reimburse-
ment of institutions described in this subsection. Such reimburse-
ment shall take into account the nutritional requirements of eligi-
ble persons, as determined by the Secretary on the basis of tested
nutritional research, except that such reimbursement shall not be
less than would otherwise be required under this section.

(B) The guidelines shall contain provisions designed to assure
that reimbursement under this subsection shall not duplicate reim-
bursement under part C of title IIT of the Older Americans Act of
1965 [(42 U.S.C. 3030e et seq.)], for the same meal served.

(4) For the purpose of establishing eligibility for free or re-
duced price meals or supplements under this subsection, income
shall include only the income of an eligible person and, if any, the
spouse and dependents with whom the eligible person resides.

(5) A person described in paragraph (1) shall be considered
automatically eligible for free meals or supplements under this sub-
section, without further application or eligibility determination, if
the person is—

(A) a member of a household receiving assistance under
the Food and Nutrition Act of 2008 (7 U.S.C. 2011 et seq.); or

(B) a recipient of assistance under title XVI or XIX of the
Social Security Act (42 U.S.C. 1381 et seq.).

(6) The Governor of any State may designate to administer the
program under this subsection a State agency other than the agen-
cy that administers the child care food program under this section.
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[(p)151]
(@) MANAGEMENT SUPPORT.—

(1) TECHNICAL AND TRAINING ASSISTANCE.—In addition to
the training and technical assistance that is provided to State
agencies under other provisions of this Act and the Child Nu-
trition Act of 1966 (42 U.S.C. 1771 et seq.), the Secretary shall
provide training and technical assistance in order to assist the
State agencies in improving their program management and
oversight under this section.

(2) TECHNICAL AND TRAINING ASSISTANCE FOR IDENTIFICA-
TION AND PREVENTION OF FRAUD AND ABUSE.—As part of train-
ing and technical assistance provided under paragraph (1), the
Secretary shall provide training on a continuous basis to State
agencies, and shall ensure that such training is provided to
sponsoring organizations, for the identification and prevention
of fraud and abuse under the program and to improve manage-
ment of the program.

(r) PROGRAM FOR AT-RISK SCHOOL CHILDREN.—

(1) DEFINITION OF AT-RISK SCHOOL CHILD.—In this sub-
section, the term “at-risk school child” means a school child
who—

(A) is not more than 18 years of age, except that the
age limitation provided by this subparagraph shall not
apply to a child described in section 12(d)(1)(A); and

(B) participates in a program authorized under this
section operated at a site located in a geographical area
served by a school in which at least 50 percent of the chil-
dren enrolled are certified as eligible to receive free or re-
duced price school meals under this Act or the Child Nutri-
tion Act of 1966 (42 U.S.C. 1771 et seq.).

(2) PARTICIPATION IN CHILD AND ADULT CARE FOOD PRO-
GRAM.—An institution may participate in the program author-
ized under this section only if the institution provides meals or
supplements under a program—

(A) organized primarily to provide care to at-risk
school children during after-school hours, weekends, or
holidays during the regular school year; and

(B) with an educational or enrichment purpose.

(3) ADMINISTRATION.—Except as otherwise provided in this
subsection, the other provisions of this section apply to an in-
stitution described in paragraph (2).

(4) MEAL AND SUPPLEMENT REIMBURSEMENT.—

(A) LIMITATIONS.—An institution may claim reim-
bursement under this subsection only for one meal per
child per day and one supplement per child per day served
under a program organized primarily to provide care to at-
risk school children during after-school hours, weekends,
or holidays during the regular school year.

(B) RATES.—

(1) MEALS.—A meal shall be reimbursed under
this subsection at the rate established for free meals

under subsection (c).

15 Subsec. (p) struck by sec. 441(a)(7) of P.L. 111-296, 124 Stat. 3264, Dec. 13, 2010.
January 21, 2020 As Amended Through P.L. 116-94, Enacted December 20, 2019



G:\COMP\FNS\RICHARD B. RUSSELL NATIONAL SCHOOL LUNCH ACT.XML

99 RICHARD B. RUSSELL NATIONAL SCHOOL LUNCH ACT Sec. 17

(il) SUPPLEMENTS.—A supplement shall be reim-
bursed under this subsection at the rate established
for a free supplement under subsection (c)(3).

(C) No CHARGE.—A meal or supplement claimed for
reimbursement under this subsection shall be served with-
out charge.

(5) LIMITATION.—An institution participating in the pro-
gram under this subsection may not claim reimbursement for
meals and snacks that are served under section 18(h) on the
same day.

(6) HANDBOOK.—

(A) IN GENERAL.—Not later than 180 days after the
date of enactment of the Healthy, Hunger-Free Kids Act of
2010, the Secretary shall—

(i) issue guidelines for afterschool meals for at-
risk school children; and

(i1) publish a handbook reflecting those guidelines.
(B) REVIEW.—Each year after the issuance of guide-

lines under subparagraph (A), the Secretary shall—

(1) review the guidelines; and

(i) issue a revised handbook reflecting changes
made to the guidelines.

(s) INFORMATION CONCERNING THE SPECIAL SUPPLEMENTAL NU-
TRITION PROGRAM FOR WOMEN, INFANTS, AND CHILDREN.—

(1) IN GENERAL.—The Secretary shall provide each State
agency administering a child and adult care food program
under this section with information concerning the special sup-
plemental nutrition program for women, infants, and children
authorized under section 17 of the Child Nutrition Act of 1966
(42 U.S.C. 1786).

(2) REQUIREMENTS FOR STATE AGENCIES.—Each State agen-
cy shall ensure that each participating family and group day
care home and child care center (other than an institution pro-
viding care to school children outside school hours)—

(A) receives materials that include—

(i) a basic explanation of the importance and bene-
fits of the special supplemental nutrition program for
women, infants, and children;

(i1) the maximum State income eligibility stand-
ards, according to family size, for the program; and

(iii) information concerning how benefits under
the program may be obtained;

(B) receives periodic updates of the information de-
scribed in subparagraph (A); and

(C) provides the information described in subpara-
graph (A) to parents of enrolled children at enrollment.

(t) PARTICIPATION BY EMERGENCY SHELTERS.—

(1) DEFINITION OF EMERGENCY SHELTER.—In this sub-

section, the term “emergency shelter” means—
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(A) an emergency shelter (as defined in section 321 of

the Stewart B. McKinney Homeless Assistance Act16 (42

U.S.C. 11351)); or

(B) a site operated by the shelter.

(2) ADMINISTRATION.—Except as otherwise provided in this
subsection, an emergency shelter shall be eligible to participate
in the program authorized under this section in accordance
with the terms and conditions applicable to eligible institutions
described in subsection (a).

(3) LICENSING REQUIREMENTS.—The licensing requirements
contained in subsection (a)(5) shall not apply to an emergency
shelter.

(4) HEALTH AND SAFETY STANDARDS.—To be eligible to par-
ticipate in the program authorized under this section, an emer-
gency shelter shall comply with applicable State or local health
and safety standards.

(5) MEAL OR SUPPLEMENT REIMBURSEMENT.—

(A) LIMITATIONS.—An emergency shelter may claim re-
imbursement under this subsection—

(i) only for a meal or supplement served to chil-
dren residing at an emergency shelter, if the children
are—

(I) not more than 18 years of age; or
(IT) children with disabilities; and

(i1) for not more than 3 meals, or 2 meals and a
supplement, per child per day.

(B) RATE.—A meal or supplement eligible for reim-
bursement shall be reimbursed at the rate at which free
meals and supplements are reimbursed under subsection

(o).

(C) NO CHARGE.—A meal or supplement claimed for
reimbursement shall be served without charge.

(u) PROMOTING HEALTH AND WELLNESS IN CHILD CARE.—

(1) PHYSICAL ACTIVITY AND ELECTRONIC MEDIA USE.—The
Secretary shall encourage participating child care centers and
family or group day care homes—

(A) to provide to all children under the supervision of
the participating child care centers and family or group
day care homes daily opportunities for structured and
unstructured age-appropriate physical activity; and

(B) to limit among children under the supervision of
the participating child care centers and family or group
day care homes the use of electronic media to an appro-
priate level.

(2) WATER CONSUMPTION.—Participating child care centers
and family or group day care homes shall make available to
children, as nutritionally appropriate, potable water as an ac-
ceptable fluid for consumption throughout the day, including at
meal times.

(3) TECHNICAL ASSISTANCE AND GUIDANCE.—

16 Sec. 2 of P.L. 106-400, 114 Stat. 1675, Oct. 30, 2000, provides that any reference in any
law, regulation, document, paper, or other record of the United States to the Stewart B. McKin-
ney Homeless Assistance Act shall be deemed to be a reference to the “McKinney-Vento Home-
less Assistance Act”.
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(A) IN GENERAL.—The Secretary shall provide tech-
nical assistance to institutions participating in the pro-
gram under this section to assist participating child care
centers and family or group day care homes in complying
with the nutritional requirements and wellness rec-
ommendations prescribed by the Secretary in accordance
with this subsection and subsection (g).

(B) GUIDANCE.—Not later than January 1, 2012, the
Secretary shall issue guidance to States and institutions to
encourage participating child care centers and family or
group day care homes serving meals and snacks under this
section to—

(i) include foods that are recommended for in-
creased serving consumption in amounts rec-
ommended by the most recent Dietary Guidelines for
Americans published under section 301 of the National
Nutrition Monitoring and Related Research Act of
1990 (7 U.S.C. 56341), including fresh, canned, dried, or
frozen fruits and vegetables, whole grain products,
lean meat products, and low-fat and non-fat dairy
products; and

(i1) reduce sedentary activities and provide oppor-
tunities for regular physical activity in quantities rec-
ommended by the most recent Dietary Guidelines for
Americans described in clause (i).

(C) NurtrITION.—Technical assistance relating to the
nutritional requirements of this subsection and subsection
(g) shall include—

(i) nutrition education, including education that
emphasizes the relationship between nutrition, phys-
ical activity, and health;

(i1) menu planning;

(iii) interpretation of nutrition labels; and

(iv) food preparation and purchasing guidance to
produce meals and snacks that are—

(I) consistent with the goals of the most re-
cent Dietary Guidelines; and

(I) promote the health of the population
served by the program under this section, as rec-
ommended by authoritative scientific organiza-
tions.

(D) PuysicAL ACTIVITY.—Technical assistance relating
to the physical activity requirements of this subsection
shall include—

(i) education on the importance of regular physical
activity to overall health and well being; and

(ii) sharing of best practices for physical activity
plans in child care centers and homes as recommended
by authoritative scientific organizations.

(E) ELECTRONIC MEDIA USE.—Technical assistance re-
lating to the electronic media use requirements of this sub-
section shall include—

(i) education on the benefits of limiting exposure
to electronic media by children; and
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(i1) sharing of best practices for the development
of daily activity plans that limit use of electronic
media.

(F) MINIMUM ASSISTANCE.—At a minimum, the tech-
nical assistance required under this paragraph shall in-
clude a handbook, developed by the Secretary in coordina-
tion with the Secretary for Health and Human Services,
that includes recommendations, guidelines, and best prac-
tices for participating institutions and family or group day
care homes that are consistent with the nutrition, physical
activity, and wellness requirements and recommendations
of this subsection.

(G) ADDITIONAL ASSISTANCE.—In addition to the re-
quirements of this paragraph, the Secretary shall develop
and provide such appropriate training and education mate-
rials, guidance, and technical assistance as the Secretary
considers to be necessary to comply with the nutritional
and wellness requirements of this subsection and sub-
section (g).

(H) FUNDING.—

(1) IN GENERAL.—On October 1, 2010, out of any
funds in the Treasury not otherwise appropriated, the
Secretary of the Treasury shall transfer to the Sec-
retary to provide technical assistance under this sub-
section $10,000,000, to remain available until ex-
pended.

(ii)) RECEIPT AND ACCEPTANCE.—The Secretary
shall be entitled to receive, shall accept, and shall use
to carry out this subsection the funds transferred
under clause (i), without further appropriation.

SEC. 17A. [42 U.S.C. 1766a] MEAL SUPPLEMENTS FOR CHILDREN IN
AFTERSCHOOL CARE.

(a) GENERAL AUTHORITY.—

(1) GRANTS TO STATES.—The Secretary shall carry out a
program to assist States through grants-in-aid and other
means to provide meal supplements under a program orga-
nized primarily to provide care for children in afterschool care
in eligible elementary and secondary schools.

(2) ELIGIBLE sCHOOLS.—For the purposes of this section,
the term “eligible elementary and secondary schools” means
schools that—

(A) operate school lunch programs under this Act;

(B) sponsor afterschool care programs; and

(C) operate afterschool programs with an educational
or enrichment purpose.

(b) ELIGIBLE CHILDREN.—Reimbursement may be provided
under this section only for supplements served to school children
who are not more than 18 years of age, except that the age limita-
tion provided by this subsection shall not apply to a child described
in section 12(d)(1)(A).

(c) REIMBURSEMENT.—

(1) AT-RISK SCHOOL CHILDREN.—In the case of an eligible
child who is participating in a program authorized under this
section operated at a site located in a geographical area served
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by a school in which at least 50 percent of the children enrolled

are certified as eligible to receive free or reduced price school

meals under this Act or the Child Nutrition Act of 1966 (42

U.S.C. 1771 et seq.), a supplement provided under this section

to the child shall be—

(A) reimbursed at the rate at which free supplements
are reimbursed under section 17(c)(3); and
(B) served without charge.

(2) OTHER SCHOOL CHILDREN.—In the case of an eligible
child who is participating in a program authorized under this
section at a site that is not described in paragraph (1), for the
purposes of this section, the national average payment rate for
supplements shall be equal to those established under section
17(c)(3) (as adjusted pursuant to section 11(a)(3)).

(d) CONTENTS OF SUPPLEMENTS.—The requirements that apply
to the content of meal supplements served under child care food
programs operated with assistance under this Act shall apply to
the content of meal supplements served under programs operated
with assistance under this section.

[SEC. 17B.17 [42 U.S.C. 1766b] HOMELESS CHILDREN NUTRITION PRO-
GRAM.]

PILOT PROJECTS

SEC. 18. [42 U.S.C. 176911 (a)] 18]

(b)(1) Upon request to the Secretary, any school district that on
January 1, 1987, was receiving all cash payments or all commodity
letters of credit in lieu of entitlement commodities for its school
lunch program shall receive all cash payments or all commodity
letters of credit in lieu of entitlement commodities for its school
lunch program beginning July 1, 1987. The Secretary, directly or
through contract, shall administer the project under this sub-
section.

(2) Any school district that elects under paragraph (1) to re-
ceive all cash payments or all commodity letters of credit in lieu
of entitlement commodities for its school lunch program shall re-
ceive bonus commodities in the same manner as if such school dis-
trict was receiving all entitlement commodities for its school lunch
program.

(c)(1) The Secretary may conduct pilot projects to test alter-
native counting and claiming procedures.

(2) Each pilot program carried out under this subsection shall
be evaluated by the Secretary after it has been in operation for 3
years.

[(d)1°]

[(e)20 ]

[(f211]

(g) Access 1O LocAL Foons: FARM TO SCHOOL PROGRAM.—

17 Effective July 1, 1999, section 107(G)(2)(C)(1) of P.L. 105-336, 112 Stat. 3153, Oct. 31, 1998,
repealed section 17B.

18 Subsec. (a) struck by sec. 441(a)(9) of P.L.. 111-296, 124 Stat. 3264, Dec. 13, 2010.

19 Subsec. (d) struck by sec. 441(a)(11) of P.L. 111-296, 124 Stat. 3264, Dec. 13, 2010.

20 Subsec. (e) struck by sec. 441(a)(12) of P.L. 111-296, 124 Stat. XXX, Dec. 13, 2010.

21 Subsec. (f) struck by sec. 441(a)(13) of P.L. 111-296, 124 Stat. 3264, Dec. 13, 2010.
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