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Mission of the Service

The purpose of the Internal Revenue Service is to collect
the proper amount of tax revenue at the least cost; serve
the public by continually improving the quality of our prod-

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

ucts and services; and perform in a manner warranting
the highest degree of public confidence in our integrity, effi-
ciency, and fairness.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 42.—Low-Income SUPPLEMENTARY INFORMATION: to the Internal Revenue Code by the Tax
Housing Credit . Reform Act of 1984. The IRS and the
Paperwork Reduction Act Treasury Department later issued Notice

The adjusted applicable federal short-term, mid- . . . 87-85 (1987—2 C.B. 395). which set forth
term, and long-term rates are set forth for the month The collection of information con- ( )

of July 1998. See Rev. Rul. 98-33, page 26. tained in these final regulations has beettiPstantial changes to the 1986 regula-
reviewed and approved by the Office oflOnS, effective with respect to transfers of
Management and Budget in accordancgomestic or foreign stock or securities oc-
Section 280G.—Golden with the Paperwork Reduction Act (44curring after December 16, 1987. A fur-
’ her notice of proposed rulemaking con-
Parachute Pavments U.S.C. 3507) under control numbet et _ _
4 1545-1271. Responses to these colle@ining rules under section 367(a) with
Federal short-term, mid-term, and long-termtions of information are required in ordeff€sSpect to transfers of domestic or foreign
rates are set forth for the month of July 1998. Segyr certain U.S. shareholders that transf&tock or securities, as well as section
Rev. Rul. 98-33, page 26. stock or securities in section 367(a) ex367(b), was published in théederal

changes to qualify for an exception to th&egister on August 26, 1991 (56 F.R.

_ _ general rule of taxation under sectiof1993 [INTL-54-91; INTL-178-86
Section 367.—Foreign 367(a)(1). (1991-2 C.B. 1070)]). The section 367(a)

Corporations An agency may not conduct or Sponsoportion of the 1991 proposed regulations
and a person is not required to respond te/as generally based upon the positions
a collection of information unless the col-announced in Notice 87-85, but the regu-
lection of information displays a valid lations proposed certain modifications to
control number. Notice 87-85, particularly with respect to
The estimated burden per respondeitansfers of stock or securities of foreign
varies from .5 to 8 hours, depending upoporporations.
individual circumstances, with an esti- Subsequently, the IRS and the Treasury

26 CFR 1.367(a)—3 Treatment of transfers of stock
or securities to foreign corporations

T.D. 8770

DEPARTMENT OF THE TREASURY
Internal Revenue Service

mated average of 4 hours. Department have issued guidance focus-
26 CFR Parts 1, 7 and 602 Comments concerning the accuracy dhg on the transfers of stock or securities

this burden estimate and suggestions faf domestic corporations. Notice 94—46
Certain Transfers of Stock or reducing this burden should be sent to thd994-1 C.B. 356) announced modifica-
Securities by U.S. Persons to Internal Revenue ServiceAttn: IRS Re- tions to the positions set forth in Notice
Foreign Corporations and ports Clearance Officer, T:FS:FP, Washg7-85 (and the 1991 proposed regula-

ington, DC 20224, and to th@ffice of tions) with respect to transfers of stock or
Management and BudgetAttn: Desk securities of domestic corporations occur-
AGENCY: Internal Revenue ServiceQfficer for the Department of the Trea-ing after April 17, 1994. Temporary and

Related Reporting Requirements

(IRS), Treasury. sury, Office of Information and Regula-proposed regulations (referred to as the in-
tory Affairs, Washington, DC 20503. version regulations) implementing Notice

ACTION: Final and temporary regula- Books or records relating to a collec94-46 (with certain modifications) were

tions. tion of information must be retained agublished in thécederal Registeron De-

) ___long as their contents may become mategember 26, 1995 (60 F.R. 66739 and
SUMMARY:  This document contains | iy the administration of any internalgg771 [T.D. 8638 (1996-1 C.B. 43)]).
regulations relating to certain transfers ofeyenye law. Generally, tax retuns angtinal inversion regulations, published in
S‘_:OCk or Securltles by U.S. persons to fort'ax return information are confidential, aShe Federal Registeron December 27,
eign corporations pursuant to the corpGequired by 26 U.S.C. 6103. 1996 (61 F.R. 61849 [T.D. 8702 (1997-1

rate Orgiﬁ';atl'ot” a”‘:' F:eorga”'zg“‘;” pméackgroun g C.B. 92)]), generally followed the rules
visions ot the€ Intérnal Revenue Lode, an contained in the temporary regulations,

e reoring equIEments S0 19 S0 Gy 16, 1986, temporay and rosth modctors.
o posed regulations under sections 367(a) The final regulations herein address
public with guidance necessary to comply 4y and 60388 were published in thransfers of foreign stock or securities,
with the Tax Reform Act of 1984, Federal Register(51 F.R. 17936 [T.D. and other matters addressed in the 1991
DATES: These regulations are effectivé087 (1986-1 C.B. 175)]). These regulaproposed regulations under section 367(a)
July 20, 1998. tions, which addressed transfers of stodkat were not addressed in the 1996 final
or securities and other assets, as well &wersion regulations.
FOR FURTHER INFORMATION CON- related reporting requirements, were pub- In addition, these final regulations ad-
TACT: Philip L. Tretiak at (202) 622- lished to provide the public with guidancedress those portions of the 1991 proposed

3860 (not a toll-free number). necessary to comply with changes madgection 367(b) regulations that relate to
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transactions that are subject to both seseribed under section 351), indirect (as d&68(a)(1)(C) reorganization in which a
tions 367(a) and (b). The remainder o$cribed below with respect to certain trandJ.S. target company (UST) transfers its as-
the 1991 proposed section 367(b) regulders) or constructive (such as an outbounskets to a foreign acquiring company (FA)
tions will be finalized at a later date. stock transfer that may occur pursuant toand UST’s U.S. parent company (USP) re-
This document also contains final reguehange in an entity’s classification). Seeeives stock of FA's foreign parent (the
lations under section 6038B with respec§1.367(a)-3(a) (as amended) for the getransferee foreign corporation or TFC) in
to reporting requirements applicable teral rules regarding the scope of stockxchange for the UST stock, the indirect
transfers of stock or securities describettansfers that are subject to section 367(aktock transfer rules and the asset transfer
under section 367(a). Rules regarding . ) rules will apply contemporaneously.
outbound transfers to corporations of as- direct stock transfers: in genergl If UST is taxable under section 367(a)
sets other than stock (including intangi- _The curre_nt temporary regulathns CONGith respect to its outbound (section 361)
bles), and outbound transfers to foreigf‘fi'n_ |I|ustr.at|ve Qxamp_les of certain tralnfsfransfer of all or a portion of its tangible
partnerships will be addressed in separa?&t'_ons’ mcludln_g triangular reorgani-yqgets (because such assets do not qualify
guidance. zations described under sectiony an exception to section 367(a)(1)),

; : ; . 368(a)(1)(A) and either section : . . !
Finally, these final regulations contain . USP will receive a step up in the basis of
?68(6‘)(2)@) or (E), section 368(a)(1)(B)'ts stock in UST, provided that USP and

a clarification with respect to the scope o o). that treated indirect st
certain outbound transfers of intangiblegr (C), that are treated as indirect stoc ST file a consolidated Federal income
fax return. See §1.1502-32. USP will

that are subject to section 367(d). :Lansfers.sucgnect to sectlog fh67(a) W.h ©h
. . € acquire company an € "?‘Cq“'”” Iso be deemed to make an indirect trans-
Explanation of Provisions company are domestic corporations an

the shareholders of the acquired comparg/r of the stock of UST for TFC stock.

Sections 367(a) and (b): introduction - i >ee 81.367(a)-3(d)(1)(iv). Thus, if USP
@ (b) receive stock of the acquiring company Yeceives at least five percent of either the

Section 367(a)(1) generally treats goreign parent in the exchange. (Undef .
transfer of property (including stock orihe tgrm?nmogy used in the prgopos(ed anté’tal value or th? total VO“’?g power of the
securities) by a U.S. person to a foreigfinal regulations, in the case of a reorganf§t0Ck of TFC (i.e., USP is a 5-percent
corporation (an outbound transfer) in agation described in sections 368(a)(1)(A hareholder (Whlc? 'S alsok:eferLedl toasa
exchange described in section 332, 354nd (@)(2)(E), U.S. shareholders exchan%eipercent trans eree shareho der in
354, 356 or 361 as a taxable exchange Ugteir stock for stock of thacquiredcom- :367(2)-3(c)(5)(ih) and :[he value of the
less the transfer qualifies for an exceptiopany’s foreign parent.) UST stock exceeds USP's basis in UST
to this general rule. The proposed regulations clarified th taking into account basis adjustments re-

Section 367(a)(2) provides that, excepeatment of indirect stock transfers, ang"d 10 the asset transfer), USP may
as provided by regulations, sectiorprovided extensive examples of the ruleQualify for nonrecognition treatment by
367(a)(1) shall not apply to the transfer offhe proposed regulations provided thag"t€ring Into a gain recognition agree-
stock or securities of a foreign corporatransactions that are treated as indiretf‘nl:[;ent (GRA), described below, provided
tion which is a party to the exchange or atock transfers include: (i) successive se%— at the rqulrgments of §1.367(a)-
party to the reorganization. Sectionijon 351 exchanges, and (ii) sectiorh(c)(l) are satisfied. See, e.g., 51.367(a)-
367(a)(3) contains an exception to sectiogeg(a)(1)(C) reorganizations followed by (d)(3), Example #hroughExample 7C.
367(a)(1) for certain outbound transfersection 368(a)(2)(C) exchanges. In addi- " 1€ asset transfer involves tangible
of tangible assets other than stock or section, the reorganizations illustrated undefSSets an’d the transfer is fully taxable (so
rities. Section 367(a)(5) contains limitathe existing temporary regulations ardhat USP's basis in its UST stock equals
tions on any exceptions to sectiomlso treated as indirect stock transfer@e value of the UST stock), the indirect
367(a)(1) in certain instances. under the proposed regulations where tioCk transfer would not be taxable under

Section 367(b) provides that, with re-acquired and/or acquiring corporation§eCtlon 367(a), and, hence, no GRA
spect to certain nonrecognition transferare foreign corporations. would be required. In contrast, if the as-
in connection with which there is no The proposed regulations requestegftS transferred by UST mclud_e Intangl-
transfer of property described in sectiomomments as to the scope of the indiretS that are taxablle unQer section 367(d),
367(a)(1), a foreign corporation will re-stock transfer rules. The IRS and théhe exact.manner n V_Vh'Ch section 367(d)
tain its status as a corporation unless reglireasury Department carefully considere§Perates is Ie_ss certain. .
lations provide otherwise. comments received with respect to the The regulations under section 367(d) do

These final regulations address transaecope of the indirect stock transfer ruleBOt address the tax consequences when the
tions described in both sections 367(aand have decided to retain the rules sélrs' transferor goes_out of existence pur-
and (b), and are prescribed under the aferth in the proposed regulations. Thesg{ant to the transaction. The IRS.and the
thority of both sections 367(a) and (b). rules are contained in §1.367(a)—3(d), ani €@sury Department are studying the

additional examples are provided in thdhanner in which the rules under section

Stock transfers under sections 367(a)  fq regulations. 367(d) should operate when the U.S. trans-

and (b): scope feror goes out of existence contemporane-
Outbound transfers of stock that are subndirect stock transfer rules and ously with (or subsequent to) its outbound
ject to section 367(a) may be either directection 367(d) transfer of an intangible. Comments are

(such as an outbound transfer of stock de-In the case of a triangular sectionmequested with respect to tlgsue.

1998-27 |.R.B. 5 July 6, 1998



Transactions subject to sections 367(a) section 367(a)(1) with no option to file a The final regulations, following the
and (b) GRA to secure nonrecognition treatmentroposed regulations on this point, pro-
An outbound transfer of foreign stockThese final regulations retain this generalide that a transfer described in the pre-
or securities can be subject to both seframework. ceding paragraph, such as a section 351
tions 367(a) and (b). Pursuant to section The current rules governing whether &xchange in which a U.S. transferor ex-
367(a)(2), §1.367(a)—-3T(b) of the currentaxpayer may qualify for an exceptionchanges stock of a CFC in which it is a
temporary regulations provides that, if ander section 367(a) in the case of an outhnited States shareholder for stock of a
exchange is described in section 354 dsound transfer of stock are described inon-CFC, is not automatically taxable.
361, an outbound transfer of stock or se§1.367(a)-3(c) of the final inversion reginstead, both sections 367(a) and (b)
curities of a foreign corporation that is ajlations (in the case of domestic stock axpply to the exchange. If the U.S. trans-
party to the reorganization is not subjecsecurities) and Notice 87-85 (in the caskror is required under section 367(a) to
to section 367(a). Thus, for example, asf foreign stock or securities). enter into a GRA to preserve nonrecogni-
outbound transfer in which a U.S. person Notice 87-85 provides that in the caséion treatment and fails to do so, the trans-
exchanges stock in one controlled foreigaf an outbound transfer of foreign stock ofiction is fully taxable under section
corporation (CFC) for another CFC thakecurities to which section 367(a) applies367(a) (and, as a consequence, the section
qualifies as a reorganization under sectiog U.S. transferor may generally qualify fol248 amount that would be included as a
368(a)(1)(B) (a B reorganization), includ-nonrecognition treatment if it either (i) isdividend under section 367(b) had a GRA
ing a transfer that qualifies as both a B reqot a 5-percent shareholder, or (i) is a 32€en filed is instead treated as a dividend
organization and a section 351 exchanggercent shareholder but enters into a GRANer section 1248). If the U.S. trans-
is subject only to section 367(b), not sectyr a term of 5 or 10 years, dependind€ror is required to enter into a GRA and
tion 367(a). In such case, no GRA, degpon the TFC stock owned by all U.SProperly does so, the U.S. transferor is re-
scribed below, is required under the Cufyansferors. Under current law, a 5-perduired under section 367(b) to include in
rent temporary regulations to preservent shareholder that qualifies for nonlncome the section 1248 amount attribut-
nonrecognition treatment. In contrast, afacognition treatment under section 367(&3Pl€ to the stock exchanged. The amount
outbound transfer of foreign stock thaby filing a GRA agrees that if the TFC dis-Of the GRA equals the gain realized on the
gualifies as a section 351 exchange blr_l,toses of the stock of the transferred Corpg,r_ansfer less the inclusion under section
not a B reorganization is currently subjectstion in a taxable transaction during tha67(b). See 81.367(a)-3(b)(2).
to only section 367(a), not section 367(bkarm of the GRA, the 5-percent share- As noted above, Notice 87-85 ad-
and, thus, a GRA may be required to pre;oider must amend its return for the yeaqlressed outbound transfers of both do-
serve nonrecognition treatment. of the transfer and include in income thé&nestic and foreign stock. The (1996)
The IRS and the Treasury Department,qunt that it realized but did not recogfinal inversion regulations superseded
believe that substantially similar transacg,;,q \ith respect to the stock of the trandyotice 87-85 with respect to outbound
tions, such as these, should not be treateg. . corporation, and pay the tax duéransfers of domestic stock. The rules in
in markedly different manners. Thus, o interest, on this amount. (Under Nolotice 87-85 with respect to outbound
these final regulations adopt the approacﬁbe 87-85. the term of the GRA is 5 yeargransfers of foreign stock have been incor-
contained in the proposed regulationg'f all US. ,transferors in the aggregateporated into these final regulations with
' ’Fspect to transfers that occur prior to July

that all outbound transfers of foreign
0, 1998. See 81.367(a)-3(g). Notice

. . . own less than 50 percent of both the tot
stock will be subject to sections 367(a}lOting power and the total value of th . .

FC immediately after the transfer, or 1 785 _W'” be obsole_te when these final

regulations are effective.

and (b) concurrently, except to the extenf.
ears if all U.S. transferors, in the aggre-

that the exchange is fully taxable under
section 367(a)(1). See 31.367(a) 3(b)(21v1'ate, own 50 percent or more of either thgection 367(a): post-GRA transactions
Sections 367(a) and (b): exceptions to total voting power or the total value of the Section 1.367(a)-8 provides general
taxation TFC immediately after the transfer.) Al-ryles regarding terms and conditions re-
Once a determination is made that though GRAs are currently used solelyating to GRAs, and the manner in which
particular outbound transfer of stock owith respect to outbound transfers of stockost-GRA transactions impact the GRA.
securities is subject to section 367(a), ther securities, the IRS and the Treasury Derhe general terms and conditions for
next determination is the tax treatment dpartment may, at a later date, permit taxRAs have not changed significantly
such transfer. In general, the current rulggayers to secure nonrecognition treatmeffom the terms and conditions set forth in
regarding the outbound transfer of stockinder section 367(a) with respect to othe§1.367(a)-3T(g) of the current temporary
or securities under section 367(a) providtypes of assets by entering into GRAs.  regulations, except that the final regula-
for three different tax consequences de- Notice 87—85, however, provides naions contain an election (the GRA elec-
pending upon the particular facts: (i) cerexception to section 367(a)(1) if a U.Stion), described below, to permit the tax-
tain transfers retain nonrecognition treattransferor transfers stock in a CFC irpayer to include the GRA amount in
ment without condition, (ii) certain which itis a United States shareholder (séscome in the year of the triggering event
transfers retain nonrecognition treatmerdefined in §7.367(b)-2(b) or section(with interest on the tax due from the year
only if the U.S. transferor enters into é@53(c)) but does not receive back stock iof the transfer) rather than on an amended
GRA, and (iii) certain transfers of stocka CFC in which itis a United States shareeturn for the year of the initial transfer.
are taxable to the U.S. transferor undédrolder. In addition, the final regulations generally
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follow the proposed regulations by pro- In response to these comments, thesially all of its assets) generally do not
viding a more comprehensive explanatiofinal regulations contain two significanttrigger the GRA, provided that the U.S.
of the manner in which the GRA is af-modifications to the current temporarytransferor reports the transaction and
fected by both taxable and nontaxable disegulations. First, in conformity with theamends the GRA to reflect the post-GRA
positions by the U.S. transferor, the TFCfinal inversion regulations, these regulatransaction.
and the transferred corporation. tions provide that the GRA term will be 5 The current temporary regulations do
The current temporary regulations proyears in all cases involving outboundot provide instances that would cause the
vide that the GRA is triggered if (i) thetransfers of foreign stock. (MoreoverGRAto be terminated (i.e., extinguished).
TFC disposes of all or a portion of theaxpayers may elect to apply these finalhe proposed regulations would have
stock of the transferred corporation, or (iiyegulations to past transactions so that afyovided that the GRA would be termi-
the transferred corporation disposes of 80-year GRA that is in existence (i.e., hagated if either (i) the U.S. transferor dis-
substantial portion of its assets. The termot been triggered) on July 20, 1998 wilposed of all of its TFC stock in a taxable
substantial portiorwas not defined in the be a 5-year GRA. Thus, the 10-year GRAransaction, or (ii) the transferred com-
regulations. will be considered to be a 5-year GRA bypany is a U.S. company that sold substan-
Both the final and the proposed regulathe |IRS, and, such GRA will terminate oriially all of its assets in a taxable transac-
tions use the rule from the current tempahe fifth full taxable year following the tion (but only if the transferred company
rary regulations that a GRAis triggered t¢|ose of the taxable year of the initiawas affiliated with the U.S. transferor
the extent that the TFC disposes of all or @ansfer.) Second, because the IRS anthder section 1504(a)(2) prior to the ini-
portion of the stock of the transferred corthe Treasury Department are concerndifl transfer).
poration. The final regulations also adopghat the amended return requirement can The final regulations retain these two
the rule contained in the proposed regulase purdensome to taxpayers in the evefles. In addition, the final regulations
tions that a GRA s triggered if the transyhat a GRA is triggered, the final regula2/S0 provide that a GRA will be termi-
ferred corporation disposes of substanions contain an election (the GRA elechated if (i) the TFC distributes the stock
tially all of its assets (within the meaningsjon) which must be filed with the U.S.Of the transferred corporation back to the
of section 368(a)(1)(C)). In addition, theyansferor’s tax return that includes thé?-S- transferor in a section 355 exchange,
final regulations provide that a GRA will §5te of the initial transfer, that permit<" (if) the TFC ligquidates into the U.S.
be triggered if the U.S. transferor is eithefaxpayers to report a triggering event itransferor under section 332, provided
a U.S. citizen or long-term resident (agye year of the triggering event rather thal1at, immediately after the section 355
defined in section 877(e)(2)) at the timg), a1 amended return for the year of thdistribution or section 332 liquidation, the
of the initial transfer and such person it transfer. (No such election is avail U-S- transferor’s basis in the transferred
ceases to be a U.S. citizen or long-termp o with respect to GRASs that are in exiStock is less than or equal to the basis that
resident during the GRA term. tence when these final regulations bé'; had in the transferred stock immediately
Under the current temporary regulabome effective.) prior to the initial transfer of such stock.
tions, if a GRA is triggered, the U.S. Even if a transferor makes a GRA elec- Finally, the current temporary regula-
transferor must amend its tax return fofion such person is still required to extengons provide (and the 1991 proposed reg-
the year of the initial transfer, include int e ,statute of limitations, comply with aIIulations would have provided) certain re-
income the gain that was realized but noOE the applicable GRA r’eporting require_strictions on taxpayers’ ability to use net
recognized, and pay the tax due thereorrr%ents (such as filing annual certificationsgperating losses and credits to offset the
with interest. The proposed regulations : . : ._amount of gain recognized upon the trig-
would have maintained the amended rea-ln?j' n the case t?f a triggering eVTm'.méer of a GRA. In response to suggestions
turn/interest charge requirement, but rez 10€ I |Ecome the GRA amour:jt P uﬁ' Mrom commentators, the final regulations
guested comments as to (i) the amount ggrestin the same manner as un er the C.lﬁé_move these restrictions.
gain to be recognized by the U.S. trand €Nt temporary regula_'uons, except that_(|
feror upon a triggering event, (ii) the yeaf"® GRAamount and interest would be insection 367(a) and “check-the-box"
in which the gain should be included irfluded on the US transferor’s tgx ret_urrau|es
the income of the U.S. transferor, and (jiif°" the year that includes the triggering The IRS and the Treasury Department
whether an interest charge is appropriateSVent, and (i) other computations, such agre aware that taxpayers may attempt to
A number of commentators have sugthe section 1248 amount (if any) attributuse the entity classification (i.e., check-
gested that the 10-year GRA term undeiPle to the transferred stock, will be detefthe-box) regulations to avoid entering into
Notice 87-85 in certain instances is toghined on the triggering date rather thaGRAs. For example, assume that a U.S.
restrictive because a disposition of théhe date of the initial transfer. transferor (USP) owns all of the stock of
stock of the transferred corporation in Consistent with the proposed regulatwo CFCs, CFC1 and CFC2. USP trans-
year 8, for example, would likely not be dions, the final regulations clarify thatfers the stock of CFC2 to CFC1 in an ex-
tax avoidance transfer but the intere20st-GRA nonrecognition transactionshange otherwise described as both a sec-
charges would be burdensome in sucfe.g., nonrecognition transactions inion 351 exchange and a B reorganization.
case. Other commentators suggestedwdhich the U.S. transferor transfers th&JSP elects under §301.7701-3(c) to treat
deferred income approach similar to thastock of the TFC, the TFC transfers th€FC2 as a disregarded entity, and such
applicable in the consolidated return destock of the transferred corporation, or thelection is effective immediately prior to
ferred intercompany context. transferred corporation transfers substathe transfer.
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Provided that the election is respectedions on a case-by-case basis using sub-Third, in an effort to reduce the report-
USP would, for Federal income tax purstance over form (or other) principles, anthg burdens of U.S. persons that make
poses, transfer the assets (and not tlage studying whether it is appropriate t@utbound transfers of foreign stock or se-
stock) of CFC2 to CFC1 in a section 351ssue specific guidance with respect taurities, the section 367(b) regulations are
exchange. If the assets will be used bthese transactions. Comments are ramended to provide that, to the extent that
CFC1 in the active conduct of a trade oguested as to the instances in which a U.& .transaction is described in both sections
business outside the United States, thteansferor that receives (or maintains) 867(a) and (b), and the exchanging share-
transfer of the assets by USP will qualifystock interest in the domestic target in cirholder is not a United States shareholder
for the exception contained in sectiorcumstances similar to those describedf the corporation whose stock is ex-
367(a)(3) and 81.367(a)—-2T (as limited bybove should not be treated as having rehanged, reporting under section 367(b)
certain provisions, including 881.367(a)-ceived stock in the foreign acquirer foris not required. See 8§1.367(b)-1(c).

4T through 1.367(a)—6T). If the assets angurposes of section 367(a). Finally, the proposed section 367(b)
disposed of (either directly by CFC2 or . regulations provided that final regula-
because the stock of CFC2 is disposed Gection 367(b) tions generally would be effective for ex-

by CFC1) in connection with the transfer 1his document finalizes the 1991 progpanges that occur on or after 30 days

to CFC1, the step transaction doctrin@0S€d section 367(b) regulations 10 thgger the final regulations were published
may apply to deny nonrecognition treat®X€nt necessary to address those transfgisih e Federal Register. However,
ment to the outbound transfer to the ex2f foreign stock subject to both sectiong 367(h)-2(d) (relating to the definition
tent it is treated as an asset transfer. In agf /(@) and (b) under the 1991 proposegk the all earnings and profits amount)
dition, the active trade or busines&egulations. , _was proposed to be effective for transfers
exception under §1.367(a)-2T is inapplic- !N addition, this document contains g,.crring on or after August 26, 1991. In
able if, as part of the same transaction jumber of other miscellaneous proviegnonse to comments regarding this pro-
which the TFC received the assets, it di$iONS, at the request of commentators. jsion and its effective date, a separate
poses of such assets. See §1.367(a)-F ISt under current law, if a Unitedqice of proposed rulemaking is issued
2T(c). Thus, if USP intended to seli>tates shareholder (defined undef these final regulations to delete the
CFC2 or its business at the time of th&7-367(P)-2(b) as a 10 percent sharey, st 26, 1991, effective date with re-
election or the asset transfer, the transf8!der of & CFC within the past 5 yearsyyact to the all earnings and profits
would be treated as a taxable exchangé@hanges’ under section 351, stock of 4y,5ynt. Thus, the definition of the all
under section 367(a)(1). If the step trandOre€ign corporation for stock of a domesgarmings and profits amount that will be
action doctrine and the active trade ofiC corporation, the U.S. transferor is nof,c|yded in forthcoming section 367(b)
business anti-avoidance rule do not appl{gXaPle under section 367(b). Howevefin,| reguiations will apply to exchanges
however, the use of the “check-the-box* the transaction constitutes a sectiofat oecur on or after 30 days after the is-
regulations in this context will not be354 exchange, under §7.367(0)~7(c)(13,ance of those final regulations.

viewed as inconsistent with the purposed'® United States shareholder must in- o |RS and the Treasury Department
of section 367(a), and, therefore, th&lude in income the section 1248 amounj| issue guidance at a later date to ad-
transaction will be respected as an ass@tributable to the stock exchanged. Conyress section 367(b) provisions described

transfer. sistent with the 1991 proposed regulay, the 1991 proposed regulations that are
tions as well as the purpose of these final . 2qdressed herein.

Section 367(a) and tax-motivated regulations to harmonize the Federal in-

transactions come tax consequences of substantiallyection 6038B: in general

The IRS and the Treasury Departmergimilar transactions, the final section Section 6038B, as enacted under the
are aware that certain taxpayers have eB67(b) regulations provide that a sectioeficit Reduction Act of 1984 (Public
tered into (or are contemplating) transact248 inclusion generally is not required_aw 98-369), provided that U.S. persons
tions that are designed to avoid the invein the case of the section 354 exchangbat made certain outbound transfers of
sion regulations under 81.367(a)-3(c). Idescribed above. (This result is acconproperty to foreign corporations were re-
these transactions (where a foreign corpg@lished by excluding domestic stock fronquired to report those transfers in the
ration acquires the stock of a domestithe categories of nonqualifying considermanner prescribed by regulations. The
corporation), one or more U.S. transferoration described in §1.367(b)—4(b)(1) penalty for failure to comply with the reg-
attempt to avoid taxation under the inverThus, these transfers will generally be redlations was 25 percent of the gain real-
sion regulations by retaining an equity inspected as nonrecognition exchangdsed on the exchange, unless the failure
terest (or receiving a modified equity in-under 367(b).) was due to reasonable cause and not to
terest) in the domestic target corporation. Second, consistent with the principlesvillful neglect. (The penalty was modi-
Such interest, however, is typically couof section 367(b), in cases where the findled by the Taxpayer Relief Act of 1997
pled with an interest in the foreign ac+egulations do not require that the sectio(fRA'97).)
quirer, or a right to convert the interest irl248 amount be included in income, the Section 1.6038B-1T, promulgated on
the domestic target into stock of the forregulations clarify the appropriate treatMay 15, 1986, by TD 8087 (together with

eign acquirer. ment of post-reorganization exchangesegulations under sections 367(a) and
The IRS and the Treasury Departmeninder section 1248 or 367(b). Seéd)), provided rules concerning the infor-
are currently scrutinizing these transac81.367(b)—4(b)(5). mation that was required to be reported
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under section 6038B with respect to tranghese final regulations are generally effeqroperty transferred, but limited to
fers of property to foreign corporations. tive, a U.S. transferor that makes an ou$100,000 unless the failure to report the
bound transfer subject to section 367(axchange was due to intentional disre-
- will not be subject to section 6038B withgard. (The final regulations reflect the
securities , respect to such transfer if (i) such persomodification to the penalty provision
Section 1.6038B-1T(b)(2)(i) of the a5 not a 5-percent shareholder and thender section 6038B.)
current temporary regulations providesyansfer qualified for nonrecognition  In response to the TRA '97 change to
inter alia, that no notice is required undefye aiment under section 367(a), or (iithe penalty structure under section
section 6038B with respect to a transfer of .y herson was not a 5-percent sharee3sB, these final regulations clarify that
stock or securities described in §1.367(@)rgger in the case of a taxable transactiamansfers of unappreciated property are re-
3T(f)(1) of the current temporary regulay, ¢ gych person included the gain on itguired to be reported, or the 10 percent
tions. Section 1.367(a)-3T(f)(1) had progederal income tax return for the taxablgenalty will apply. These final regula-
vided that an outbound transfer of stocke,y that included the date of the transfetions, however, do not require outbound
or securities of a domestic or foreign cor™ iy respect to transfers occurring aftetransfers of cash to be reported. Rules re-
poration was not taxable under sectioese final regulations are effective, thesgarding outbound transfers of cash will be
367(a)(1) if immediately after the transfere . jations contain the two exceptions deprovided in future regulations.
(i) all U.S. transferors owned in the aggrezqrined above. In addition, a 5-percent
gate less than 20 percent of both the totgharenolder that is required to file a GRASECtion 6038B: other transfers
voting power and the total value of thgs ot sypject to section 6038B provided Pursuant to TRA 97, certain outbound
stock of the TFC, or (ii) all U.S. transfer-y,,; 5 GRA is properly filed. Moreover,iransfers to foreign partnerships are re-
ors owned in the aggregate 20 percent 9f 5 ransferors that are taxable on theffuired to be reported under section
more of either the total voting power Ol ihqynd transfers of stock or securitie§038B. Rules regarding outbound trans-
the total value of the stock of the TFC, bufs;ch as under the inversion regulationirs to foreign corporations of assets not
less than 50 percent of that total voting, hecause a 5-percent shareholder thg@vered in these final regulations (such as
power and total value and the subject U.Qy, gligible to qualify for nonrecognitionintangibles), and outbound transfers to
transferor was not a 5-percent shargeamment chose not to file a GRA) are ndereign partnerships, will be addressed in

holder. subject to section 6038B if they properlyseparate guidance.

Notice 87-85 superseded the 1986 temg ; ;
: i port the gain recognized on the transf . ,
porary regulations under section 367(&)p, their tax returns that include the date §ECUOH 367(d) and other TRA 97

(including 81.367(a)-3T(f)(1)) with re- i transfer. matters | |
spect to the exceptions available for out- ;s "4 U.S. transferor that does not A clarification provides that certain
bound stock transfers. Notice 8785 Pras,qnerly report the gain recognized on iiLules under section 367(a) will also apply
vided that final regulations would g ,1hound stock transfer has not met it#nde'r section 367(d) for purposes of de-
incorporate the rules contained in the Nasection 6038B filing obligation with re- (/NG the identity of the transferor
tice, for transfers occurring after Decem tpat makes an outbound transfer of an in-

Spect to such transfer, and will be subje . . .
ber 16, 1987. The exceptions in the 198% 0 penalty under section 6038B, Jur:fanglble subject to section 367(d). Sec-
temporary regulations, includingeg

s the transferor’s failure to report th(—%Ion .367(6‘)(4) and §l.367(a)—1T(c)_(5)
§1.367(a)-3T(f)(1) of the current tempoain from the outbound transfer was duB2V!de that, for purposes of section
rary regulations, were removed as deat?- 67(a), a partnership is treated as an ag-
wood (for transfers occurring after De-

0 reasonable cause and not willful ne= te | h US
glect. Such person will also be subject tgregate in cases where a L.o. person
cember 16, 1987) by the 1995 tempora ansfers a partnership interest or a part-

Bhe extended statute of limitations undey

Section 6038B: transfers of stock or

inversion regulations (T.D. 8638). section 6501(c)(8). nership makes an outbound transfer of
Prior to the issuance of these final regu- stock (or other assets).

lations, however, section 6038B had noBection 6038B: transfers of cash and The IRS and the Treasury Department

been amended with respect to outbounghappreciated property believe that the identity of the transferor

transfers of stock or securities. Thus, As noted above, prior to the enactmerftas been and must be consistent under
there was uncertainty whether a U.Sof TRA '97, the penalty for failure to both sections 367(a) and (d). Conse-
transferor that qualified under the invercomply with section 6038B was 25 perquently, a U.S. person may not attempt
sion regulations or Notice 87—85 for noncent of the gain realized on the outbounthe use of a foreign partnership as an in-
recognition treatment without filing atransfer. Thus, in the case of an outbourt¢rmediary (in light of the repeal of sec-
GRA (i.e., such U.S. transferor was not &ansfer of cash or unappreciated propertjon 1491) for an outbound transfer of an
5-percent shareholder) was required teequired to be reported under sectiomtangible by a U.S. person to a foreign
comply with section 6038B. 6038B, no penalty was imposed upon theorporation to avoid section 367(d). In
To reduce the reporting burdens offailure to report the transfer. the case of a transfer of an intangible by a
U.S. taxpayers that make outbound trans- Pursuant to the TRA '97, the penaltypartnership to a foreign corporation that
fers of stock subject to section 6038Bfor failure to report under section 6038Byualifies as a section 351 exchange, each
the final section 6038B regulations prois revised from 25 percent of the gain repartner that is a U.S. person is treated as
vide that, with respect to transfers occuralized in the property transferred to 1Q@ransferring its share of the intangible in a
ring after December 16, 1987, and beforpercent of the fair market value of thdransfer that is subject to section 367(d).
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Guidance under TRA 97 relating to theto 5 years, thus eliminating the need for 3. Paragraph (b)(2)(i) is removed and
repeal of section 1491 may address situannual certifications in years 5 through 9eserved.
tions in which inappropriate results can b&loreover, the requirements under section 4. Paragraph (b), the concluding text
achieved through transactions facilitate038B have been substantially revised fammediately following paragraph (b)(2)-
by such repeal. For example, guidanceutbound transfers of stock described i(iii) is removed.
may address the appropriate tax consegection 367(a) so that the amount of filing 5. Paragraph (c)(1), the last sentence is
quences when a U.S. person who is @quired under that section will be signifi-removed.
United States shareholder of a CFC trangantly reduced. In addition, as a general 6. Paragraph (c)(2) is revised to read as
fers stock in the CFC to a foreign partnematter, these regulations will primarily af-set forth below.
ship, and immediately after the transfefect large shareholders and U.S. multina- 7. Paragraph (c)(3)(ii)(C), the second
the foreign corporation loses its status astfnal corporations with foreign opera-sentence of the concluding text immedi-
CFC. Guidance is generally not, howevetions. Thus, a Regulatory Flexibility ately following paragraph (c)(3)(ii)(C)(2)
expected to require gain recognition undenalysis under the Regulatory Flexibilityis amended by removing the language

section 721(c) in cases where gain is n@ict (5 U.S.C. chapter 6) is not required. “§1.367(a)-3T" and adding “§1.367(a)—
inappropriately shifted to foreign persons. 3" in its place

Drafting Information P '

Effective Dates -

The principal author of these regula—§1‘367(a.‘)_1T Trfansfers o fore|gn )

The final regulations contained hereiions is Philip L. Tretiak of the Office of COTPOrations subject to section 367(a):

are genera”y effective for transfers OCCUrAssociate Chief Counsel (|nternationa|)in general (temporary)'
ring on or after July 20, 1998. Howeveryjithin the Office of Chief Counsel, IRS. ok ok % k
taxpayers generally may elect to apply theyowever, other personnel from the IRS

final regulations under §1.367(2)-3(blind Treasury Department participated in (€) ***

and (d) to transfers of foreign stock or segeijr development. (2) Indirect transfers in certain reorga-
curities occurring after December 17, nizations. [Reserved] For further guid-
1987. Ataxpayer that makes the election ok x % % ance, see §1.367(a)-3(d).

must apply section 367(b) and the regula-

tions thereunder to such transfers. In th&doption of Amendments to the *okok kX

case of a transfer described in sectioRegulations
351, an electing transferor must apply
section 367(b) and the regulations there-
under as if the exchange was described #€ @mended as follows:

§7.367(b)-7. Thus, for example, in a casBaRT 1—INCOME TAXES

of a section 351 exchange in which a U.S.

person exchanges stock of a CFC in Paragraph 1. The authority citation fo
which it is a United States shareholder bygart 1 is amended by revising the entry fd? .
does receive back stock of a CFC isection 1.367(b)-7 and adding new en- 3. Re"'s'”g paragraph (d).

which it is a United States shareholdetyies to read in part as follows: 4 Remqvmg paragraphs (e) through
the electing transferor must include in in- Authority: 26 U.S.C. 7805 * * * (h) and adding paragraphs (e), (f) and (9).
come the section 1248 amount with re- Section 1.367(a)-3 also issued under The revisions and additions read as fol-
spect to the transferred stock. 26 U.S.C. 367(a) and (b). lows:

Special Analyses 2685(;['%” 316'367(6‘)_8 also issued l"nd%l.367(a)—3 Treatment of transfers of
.S.C. 367(a) and (b). stock or securities to foreign
It has been determined that this regula- Section 1.367(b)-1 also issued undet,norations.
tion is not a significant regulatory action26 U.S.C. 367(a) and (b). * * *
as defined in EO 12866. Therefore, a reg- Section 1.367(b)—4 also issued under (a) In general. This section provides

Par. 3. Section 1.367(a)-3 is amended
Accordingly, 26 CFR parts 1, 7 and 602s follows:
1. Paragraphs (a) and (b) are revised.
2. Paragraph (c)(2)(iii))(B) is amended
by removing the reference “81.367(a)—
I3T(g)” and adding “8§1.367(a)-8" in its
ace.

ulatory assessment is not required. It 86 U.S.C. 367(a) and (b). rules concerning the transfer of stock or
hereby certified that the collection of in- Section 1.367(b)-7 also issued undesecurities by a U.S. person to a foreign
formation contained in this regulation will26 U.S.C. 367(a) and (b). * * * corporation in an exchange described in
not have a significant economic impacton Par. 2. Section 1.367(a)-1T issection 367(a). In general, a transfer of
a substantial number of small entitiesamended as follows: stock or securities by a U.S. person to a

This certification is based upon the fact 1. Paragraph (a), fourth sentence i®reign corporation that is described in
that these final regulations generally reamended by removing the referenceection 351, 354 (including a reorganiza-
duce the reporting requirements in com-81.367(a)-3T” and adding “§1.367(a)-tion described in section 368(a)(1)(B) and
parison with the requirements contained” in its place. including an indirect stock transfer de-
under current law and the proposed sec-2. Paragraph (a), last sentence iscribed in paragraph (d) of this section),
tions 367(a) and (b) regulations. For examended by removing the referenc856 or section 361(a) or (b) is subject to
ample, the maximum term of the GRA'81.6038B—1T" and adding “881.6038B-section 367(a)(1) and, therefore, is treated
under section 367(a) is reduced from 1@ and 1.6038B-1T" in its place. as a taxable exchange, unless one of the
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exceptions set forth in paragraph (b) of (2) Certain transfers subject to sec- (d) Indirect stock transfers in certain
this section (regarding transfers of foreigtions 367(a) and (b)-(i) In general. A nonrecognition transfers-(1) In gen-
stock or securities) or paragraph (c) ofransfer of foreign stock or securities deeral. For purposes of this section, a U.S.
this section (regarding transfers of domesscribed in section 367(a) or any regulaperson who exchanges, under section 354
tic stock or securities) applies. Howevertions thereunder as well as in sectiofor section 356) stock or securities in a
if in an exchange described in sectiold67(b) or any regulations thereunder shatlomestic or foreign corporation for stock
354, a U.S. person exchanges stock of ol concurrently subject to sections 367(a)r securities in a foreign corporation in
foreign corporation for stock of anotherand (b) and the regulations thereundeconnection with one of the following
foreign corporation in a reorganizationexcept to the extent that the transferee forransactions described in paragraphs
described in section 368(a)(1)(E), or &ign corporation is not treated as a corpdel)(1)(i) through (v) of this section (or
U.S. person exchanges stock of a domesation under section 367(a)(1). The exwho is deemed to make such an exchange
tic corporation for stock of a foreign cor-ample in paragraph (b)(2)(ii) of thisunder paragraph (d)(1)(vi) of this section)
poration pursuant to an asset reorganizgection illustrates the rules of this parashall be treated as having made an indirect
tion described in section 368(a)(1)(C)graph (b)(2). For an illustration of the in-transfer of such stock or securities to a for-
(D) or (F) that is not treated as an indirederaction of the indirect stock transfefeign corporation that is subject to the rules
stock transfer under paragraph (d) of thieules under section 367(a) (describedf this section, including, for example, the
section, such section 354 exchange is nghder paragraph (d) of this section) angequirement, where applicable, that the
a transfer to a foreign corporation subjeahe rules of section 367(b), see paragraphl.S. transferor enter into a gain recogni-
to section 367(a). See, e.g., paragrag)(3) Example 15f this section. tion agreement to preserve nonrecognition
(d)(3) Example 12. For rules regarding (i) Example. The following example treatment under section 367(a). If the U.S.
other indirect or constructive transfers ofilustrates the provisions of this paragrapperson exchanges stock or securities of a

stock or securities subject to sectionb)(2): foreign corporation, see also section

367(a), see §1.367(a)-1T(c). For addi- ;
(a) § (a) (c) Example.(i) Facts. DC, a domestic corporation, 367(b) and the regulations thereunder. For

tlon(’.il rules rglatmg to an eX.Change "NSwns all of the stock of FC1, a controlled foreign@ €xample of the concurrent application
volving a foreign corporation in CONNEC-., o ation within the meaning of section 957(a)0f the indirect stock transfer rules under
tion with which there is a transfer ofpcs basis in the stock of FC1 is $50, and the valugection 367(a) and the rules of section
stock, see section 367(b) and the regulaf such stock is $100. The section 1248 amourg67(b) see, e.g., paragraph (d)Bam-
tions under that section. For additionaVith respect to such stock is $30. FC2, also a for- ’ voTIy

_ . - < . ple 11of this section.
rules regardina a transfer of stock or sec§i9n corporation, is owned entirely by foreign indi- . . . .
9 9 viduals who are not related to DC or FC1. Inareor- (i) Mergers described in sections

rities in an exchange de_‘scr'bed in Sectlog'anization described in section 368(a)(1)(B), FC868(a)(1)(A) and (a)(2)(D).A U.S. per-
361(a) or (b), see section 367(5_1)(5) angkquires all of the stock of FC1 from DC in ex-son exchanges stock or securities of a cor-
any regulathns under _that sect_lon. Fqgﬂéaznigsenfocirazgogfrgfen; fcc),fré?en\:;C:;ngrz:%%kac:eftchzgOration (the acquired corporation) for
ru_ltﬁs regar:jltngt rep(;rtln% reqgb'rzmer:;é?organizaﬁon 9 P Stock or securities of a foreign corpora-
with respect to transfers described un : - o
tion 267 tion 6038B and the ) Result without gain recognition agreementlion that controls the acquiring corpora-
section (@), see sec Shder the provisions of this paragraph (b), if DCtion in a reorganization described in sec-
regulations thereunder. fails to enter into a gain recognition agreement, Dgions 368(a)(1)(A) and (a)(2)(D). See,
(b) Transfers by U.S. persons of stoc required to recognize in the year of the transfer t ;
" . : ; _ _ hég paragraph (d)(Fxample lof this
or securities of foreign corporations to$50 of gain that it realized upon the transfer, $30 cr’$ection
i i which will be treated as a dividend under sectio :
foreign corporations—(1) General rule. A (i) Mergers described in sections
Except as provided in section 367(a)(5), (i) Result with gain recognition agreemerif.  368(a)(1)(A) and (a)(2)(E).A U.S. per-
transfer of stock or securities of a foreign, g 9 g : AL P

) 2 DC enters into a gain recognition agreement und&jon exchanages stock or securities of a cor-
corporation by a U.S. person to a forelg@1_367(a)-8 with respect to the transfer of FC]Poration (thge acquiring corporation) for

corporation that would otherwise be substock, the exchange will also be subject to the provl- L . .
ject to section 367(a)(1) under paragrapsions of section 367(b) and the regulations thereuﬁ-tOCk or securities in qforelgn Corp_orat_'on
(a) of this section shall not be subject tger to the extent that it is not subject to tax undeihat controls the acquired corporation in a
section 367(a)(1) if either— section 367(a)(1). In such case, DC will be requiredeorganization described in sections

. to recognize the section 1248 amount of $30 on thegg(a)(1)(A) and (a)(2)(E).
(i) Less than 5-percent SharehC)Iderexchange of FC1 for FC2 stock. See §1.367(b)-4(b). (ii(i))('l')r(ia)ngula(r 220)r(gfzmizati0ns de-
|

The U.S. person owns less than five pefrhe deemed dividend of $30 recognized by DC will . . )
cent (applying the attribution rules of secincrease its basis in the FC1 stock exchanged in t§6Tib€d in section 368(a)(1)(B)A U.S. _
tion 318, as modified by section 958(b)ransaction and, therefore, the basis of the FC2 stoflerson exchanges stock of the acquired
of both the total voting power and thdeceived in the transaction. The remaining gain aforporation for voting stock of a foreign

ol vl of o S0 o th e et B e ol orain hat s 1 contol (e et
foreign corporation immediately after the,o; pe recognized if DC enters into a gain recogni! section 368(c)) of the acquiring corpo-

transfer; or tion agreement with respect to the transfer. (The ré&tion in connection with a reorganization
(i) 5-percent shareholderThe U.S. sult would be unchanged if, for example, the exdescribed in section 368(a)(1)(B). See,

person enters into a five-year gain recoghange of FC1 stock for FC2 stock qualified as @.g., paragraph (d)(3xample 4of this

nition agreement with respect to the trangction 351 exchange, or as an exchange describgdction,

ferred stock or securities as provided in both sections 351 and 368(2)(1)(B).) (iv) Triangular reorganizations de-

81.367(a)-8. FokoR Xk scribed in section 368(a)(1)(C)A U.S.
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person exchanges stock or securities ofdeemed to be a transfer of stock describédr deemed exchange) of stock or securi-
corporation (the acquired corporation) foin section 354. (Any assets transferred tties under section 354.

voting stock or securities of a foreign corthe foreign corporation that are not trans- (iv) Gain recognition agreements in-
poration that controls the acquiring corpoferred by the foreign corporation to a secvolving multiple parties.The U.S. trans-
ration in a reorganization described irond corporation shall be treated as feror's agreement to recognize gain, as
section 368(a)(1)(C). See, e.g., paragraghansfer of assets subject to the generptovided in 81.367(a)—8, shall include ap-
(d)(3) Example 5of this section (for an rules of section 367, including sectiongropriate provisions, consistent with the
example of a triangular section367(a)(1), (3), (5) and (d), and not as aprinciples of these rules, requiring the
368(a)(1)(C) reorganization involving do-indirect stock transfer under the rules ofransferor to recognize gain in the event
mestic acquired and acquiring corporathis paragraph (d).) See, e.g., paragrami a direct or indirect disposition of the
tions), and paragraph (d)(Bxample 7of (d)(3) Example 10and Example 10Aof stock or assets of the transferred corpora-
this section (for an example involving athis section. tion. For example, in the case of a trian-
domestic acquired corporation and a for- (2) Special rules for indirect transfers.gular section 368(a)(1)(B) reorganization
eign acquiring corporation). If the ac-If a U.S. person is considered to make atlescribed in paragraph (d)(1)(iii) of this
quired corporation is a foreign corporaindirect transfer of stock or securities desection, a disposition of the transferred
tion, see paragraph (d)(8xample 11of scribed in paragraph (d)(1) of this sectiorstock shall include an indirect disposition
this section, and section 367(b) and thene rules of this section and §1.367(a)-8f such stock by the transferee foreign

regulations thereunder. shall apply to the transfer. For purposesorporation, such as a disposition of such
(v) Reorganizations described in secof applying the rules of this section andtock by the acquiring corporation or a
tions 368(a)(1)(C) and (a)(2)(C)A U.S. 81.367(a)-8: disposition of the stock of the acquiring

person exchanges stock or securities of a(i) Transferee foreign corporation. corporation by the transferee foreign cor-
corporation (the acquired corporation) foiThe transferee foreign corporation shalboration. See, e.g., paragraph (d)EXy
voting stock or securities of a foreign ache the foreign corporation that issueample 4of this section.
quiring corporation in a reorganizationstock or securities to the U.S. person in (v) Determination of whether the
described in sections 368(a)(1)(C) anthe exchange. transferred corporation disposed of sub-
(8)(2)(C) (other than a triangular section (ii) Transferred corporation.The stantially all of its assetskor purposes of
368(a)(1)(C) reorganization described itransferred corporation shall be the acapplying §81.367(a)-8(e)(3)(i) to deter-
paragraph (d)(1)(iv) of this section). Inquiring corporation, except that in themine whether the transferred corporation
the case of a reorganization in whicltase of a triangular section 368(a)(1)(Bhas disposed of substantially all of its as-
some but not all of the assets of the aceorganization described in paragrapkets, the following assets shall be taken
quired corporation are transferred pur¢d)(1)(iii) of this section, the transferredinto account (but only if such assets are
suant to section 368(a)(2)(C), the transacorporation shall be the acquired corporaiot fully taxable under section 367 in the
tion shall be considered to be an indiredion; in the case of a triangular sectiortaxable year that includes the indirect
transfer of stock or securities subject t868(a)(1)(C) reorganization described irtransfer)—
this paragraph (d) only to the extent of thearagraph (d)(1)(iv) of this section fol- (A) In the case of a sections 368(a)-
assets so transferred. (Other assets sHallved by a section 368(a)(2)(C) transfe(1)(A) and (a)(2)(D) reorganization, and a
be treated as having been transferred in an a section 368(a)(1)(C) reorganizationriangular section 368(a)(1)(C) reorgani-
asset transfer rather than an indirect stod&llowed by a section 368(a)(2)(C) transzation described in paragraph (d)(1)(i) or
transfer, and such asset transfer would lfer described in paragraph (d)(1)(v) ofiv) of this section, respectively, the assets
subject to the other provisions of sectiomhis section, the transferred corporationf the acquired corporation;
367, including sections 367(a)(1), (3), (5shall be the transferee corporation; and in (B) In the case of a sections 368(a)-
and (d) if the acquired corporation is a dothe case of successive section 351 tran&)(A) and (a)(2)(E) reorganization de-
mestic corporation.) See, e.g., paragragkrs described in paragraph (d)(1)(vi) okcribed in paragraph (d)(1)(ii) of this sec-
(d)(3) Example 5Bf this section. this section, the transferred corporationion, the assets of the acquiring
(vi) Successive transfers of property tghall be the transferee corporation in theorporation immediately prior to the
which section 351 applie#A U.S. person final section 351 transfer. The transferrettansaction;
transfers property (other than stock or sgroperty shall be the stock or securities of (C) In the case of a sections 368(a)-
curities) to a foreign corporation in an exthe transferred corporation, as appropriafd)(C) and (a)(2)(C) reorganization de-
change described in section 351, and ah the circumstances. scribed in paragraph (d)(1)(v) of this sec-
or a portion of such assets transferred to (iii) Amount of gain. The amount of tion, the assets of the acquired
the foreign corporation by such persomain that a U.S. person is required to incorporation that are subject to a transfer
are, in connection with the same transaciude in income in the event of a disposidescribed in section 368(a)(2)(C); and
tion, transferred to a second corporatiotion (or a deemed disposition) of some or (D) In the case of successive section
that is controlled by the foreign corporaall of the stock or securities of the trans351 exchanges described in paragraph
tion in one or more exchanges describef@rred corporation shall be the proportion{d)(1)(vi) of this section, the assets that
in section 351. For purposes of this parate share (as determined under §1.367(a+e both transferred initially to the foreign
graph (d)(1) and §1.367(a)-8, the initiaB(e)) of the U.S. person’s gain realizea¢orporation, and transferred by the for-
transfer by the U.S. person shall bdéut not recognized in the initial exchangeign corporation to a second corporation.
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(vi) Coordination between asset transevent, Awould instead include the gain on its tax resf this section. Under paragraph (d)(2)(iv) of this
fer rules and indirect stock transfer rulesturn for the taxable year that includes the triggeringection, the gain recognition agreement would be
If, pursuant to any of the transactions d gvent, together with interest. triggered if F sold all or a portion of the stock of S,

. . . . Example 1A. Transferor is a subsidiary in consolor if S sold all or a portion of the stock of Y.
scribed in _paragraph (d)(l) of this Secuo_r]dated group—(i) Facts. The facts are the same as Example 5. Triangular section 368(a)(1)(C) reor-
a domestic corporation transfers (or is Example 1except that Ais owned by P, a domesganizatior—(i) Facts. F, a foreign corporation,
deemed to transfer) assets to a foreigife corporation, and for the taxable year in which thewns all of the stock of R, a domestic corporation
corporation (other than in an exchanggansaction occurred, P, Aand W filed a consolidatethat operates an historical business. V, a domestic
described in section 354), the rules of Seg_ec(ie)ral incolme tax rﬁturnl.1 X f corporation, owns;ll of the stock of Z, also a domes-
. . ] . i) Result. Even though A is the U.S. transferor, tic corporation. V does not own any of the stock of F
tion 367, mCIUdmg sections 367(a)(_1)P is required under §1.367(a)—8(a)(3) to enter int@applying the attribution rules of section 318 as mod-
(a)(3) and (a)(5), as well as S€eCtiOhhe gain recognition agreement and comply with thiéied by section 958(b)). In a triangular reorganiza-
367(d), and the regulations thereundeequirements under §1.367(a)-8. In the event that#on described in section 368(a)(1)(C) (and paragraph
shall apply prior to the application of theleaves the P group, A would make the annual certifid)(1)(iv) of this section), R acquires all of the assets
rules of this section. However, if a transcations required under §1.367(a)-8(b)(5)(ii). Fof Z, and V receives 30% of the voting stock of F.
action is described in this paragraph (dp/ould remain liable with A under the gain recogni- . (!I) Result. The congequences of the. trgnsfer are
. . on agreement. similar to those described ixample 1,V is re-
section 367(?‘) shall .n0t apply In t_he case Example 2. Taxable inversion pursuant to indiquired to enter into a 5-year gain recognition agree-
of a domestic acquired corporation thagct stock transfer rules() Facts. The facts are ment under §1.367(a)-8 to secure nonrecognition
transfers its assets to a foreign acquiringe same as iExample 1except that A receives treatment under section 367(a). Under paragraphs
corporation, to the extent that such asset®re than fifty percent of either the total voting(d)(2)(i) and (ii) of this section, F is treated as the
are re-transferred to a domestic COI’pOI’é’-Ower or the total value of the stock of F in theransferee foreign corporation and R is treated as the
tion in a transfer described in Sectior%ram"sactlon. . . . o . transferred corporatlon. In Qetermlnlng Whether,. in
. (i) Result. Ais required to include in income in a later transaction, R has disposed of substantially
368(a)(2)(C) or paragraph (d)(1)(vi) Ofthe year of the exchange the amount of gain realizedl of its assets under §1.367(a)-8(e)(3)(i), see para-
this section, but only if the domestiCon such exchange. See paragraph (c)(1)(i) of thigaph (d)(2)(v)(A) of this section.
transferee’s basis in the assets is msction. If A fails to include the income on its Example 5A. Section 368(a)(1)(C) reorganization
greater than the basis that the domestiignely-filed return, A will also be liable for the followed by section 368(a)(2)(C) excharg)
acquired company had in such assetg(_enalty under §ect|on 6038!3 (together V\’Ilth mteresﬁacts. The facts are the sgme asbHrample 5ex- .
See. e.q.. paragraph (d)B))am le 8&and _and other appllcable_ penalties) unless A's failure toept that the transac_tloq is structured as a se(_:tlon
.9, p g : p / P include the income is due to reasonable cause aB88(a)(1)(C) reorganization, followed by a section
Example 10/f this section. not willful neglect. See §1.6038B—1(f). 368(a)(2)(C) exchange, and R is a foreign corpora-

(3) ExamplesThe rules of this para- Example 3. Disposition by U.S. transferred cortion. The following additional facts are present. Z
graph (d) and §1_367(a)_8 are illustratedoration of substantially all of its assetgi) Facts. has 3 businesses: Business A with a basis of $10 and
by the following examples: The facts are the same asHrample 1except that, a value of $50, Business B with a basis of $10 and a

during the third year of the gain recognition agreevalue of $40, and Business C with a basis of $10 and

Example 1. Section 368(a)(1)(A)/(a)(2)(D) reor-ment, Newco disposes of substantially all (as dea value of $30. V and Z file a consolidated Federal
ganization—(i) Facts. F, a foreign corporation, scribed in 81.367(a)-8(e)(3)(i)) of the assets dencome tax return and V has a basis of $30 in the Z
owns all the stock of Newco, a domestic corporascribed in paragraph (d)(2)(v)(A) of this section forstock, which has a value of $120. Assume that Busi-
tion. A, a domestic corporation, owns all of thecash and recognizes currently all of the gain realizetesses A and B consist solely of assets that will sat-
stock of W, also a domestic corporation. A and Won the disposition. isfy the section 367(a)(3) active trade or business
file a consolidated Federal income tax return. A (i) Result. Under 81.367(a)—8(e)(3)(i), the gain exception; none of Business C’s assets will satisfy
does not own any stock in F (applying the attributioiecognition agreement is generally triggered whethe exception. Z transfers all 3 businesses to F in ex-
rules of section 318, as modified by section 958(b)he transferred corporation disposes of substantialthange for 30 percent of the F stock, which Z dis-
In a reorganization described in sectionsll of its assets. However, under the special rule cotributes to V pursuant to a section 368(a)(1)(C) reor-
368(a)(1)(A) and (a)(2)(D), Newco acquires all oftained in §1.367(a)-8(h)(2), because A and W filed ganization. F then contributes Businesses B and C
the assets of W, and A receives 40% of the stock of¢onsolidated Federal income tax return prior to theo R pursuant to section 368(a)(2)(C).
in an exchange described in section 354. transaction, and Newco, the transferred corporation, (ii) Result. The transfer of the Business A assets

(i) Result. Pursuant to paragraph (d)(1)(i) of is a domestic corporation, the gain recognition agredy Z to F is subject to the general rules under section
this section, the reorganization is subject to the indiment is terminated and has no further effect. 367, as such transfer does not constitute an indirect
rect stock transfer rules. F is treated as the trans- Example 4. Triangular section 368(a)(1)(B) re-stock transfer. The transfer by Z of the Business B
feree foreign corporation, and Newco is treated agrganization—(i) Facts. F, a foreign corporation, and C assets to F must first be tested under sections
the transferred corporation. Provided that the reswns all the stock of S, a domestic corporation. U, 867(a)(1), (3) and (5). Z recognizes $20 of gain on
quirements of paragraph (c)(1) of this section ardomestic corporation, owns all of the stock of Ythe outbound transfer of the Business C assets, as
satisfied, including the requirement that A enter int@lso a domestic corporation. U does not own any asfuch assets do not qualify for an exception to section
a five-year gain recognition agreement as describdtle stock of F (applying the attribution rules of sec367(a)(1). The Business B assets, which will be
in 81.367(a)-8, A's exchange of W stock for F stockion 318, as modified by section 958(b)). In a trianused by R in an active trade or business outside the
under section 354 will not be subject to sectiomgular reorganization described in section 368(a)(1)Jnited States, qualify for the exception under sec-
367(a)(1). If F disposes (within the meaning of(B) and paragraph (d)(1)(iii) of this section, Stion 367(a)(3) and §1.367(a)-2T(c)(2). V is deemed
81.367(a)-8(e)) of all (or a portion) of Newco'sacquires all the stock of Y, and U receives 10% dfo transfer the stock of Z to F in a section 354 ex-
stock within the five-year term of the agreementhe voting stock of F. change subject to the rules of paragraph (d). V must
(and A has not made a valid election under (i) Result. U's exchange of Y stock for F stock enter into the gain recognition agreement in the
§1.367(a)-8(b)(1)(vii)), A is required to file an will not be subject to section 367(a)(1), providedamount of $30 to preserve Z's nonrecognition treat-
amended return for the year of the transfer and irthat all of the requirements of paragraph (c)(1) arment with respect to its transfer of Business B as-
clude in income, with interest, the gain realized busatisfied, including the requirement that U enter intsets. Under paragraphs (d)(2)(i) and (ii) of this sec-
not recognized on the initial section 354 exchange five-year gain recognition agreement. For purtion, F is the transferee foreign corporation and R is
If A has made a valid election under 81.367(a)poses of this section, F is treated as the transfertee transferred corporation.
8(b)(1)(vii) to include the amount subject to the gairforeign corporation and Y is treated as the trans- Example 5B. Section 368(a)(1)(C) reorganiza-
recognition agreement in the year of the triggerinderred corporation. See paragraphs (d)(2)(i) and (itfjon followed by section 368(a)(2)(C) exchange with
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U.S. transferee-(i) Facts. The facts are the same asment will not be triggered if such information is re- Example 7C. Concurrent application with non-
in Example 5Aexcept that R is a U.S. corporation. ported as required under §1.367(a)—8(b)(5) anesident alien shareholder(i) Facts. The facts are
(i) Result. As in Example 5Athe outbound (e)(3)(i). the same as iBExample 7except that V is a nonresi-
transfer of Business A assets to F is subject to sec- Example 7. Concurrent application of assetent alien.
tion 367(a) and is not affected by the rules of thisransfer and indirect stock transfer rules in consoli- (i) Result. Pursuant to section 367(a)(5), the ac-
paragraph (d). The Business B assets qualified foiated return setting-(i) Facts. Assume the same tive trade or business exception under section
nonrecognition treatment; the Business C assets diacts as irExample 5except that R is a foreign cor- 367(a)(3) is not available with respect to Z's transfer
not. However, pursuant to paragraph (d)(2)(vi) oporation and V and Z file a consolidated return foof assets to R. Thus, Z has $100 of gain with respect
this section, the Business C assets are not subjectfederal income tax purposes. The properties of @ the Business A and B assets. Because V is a non-
section 367(a)(1), provided that the basis of the asonsist of Business A assets, with an adjusted basissident alien, however, V is not subject to section
sets in the hands of R is no greater than the basisaf$50 and fair market value of $90, and Business B67(a) with respect to its indirect transfer of Z stock.
the assets in the hands of Z. V is deemed to make assets, with an adjusted basis of $50 and a fair market Example 8. Concurrent application with section
indirect transfer under the rules of this paragrapkalue of $110. Assume that the Business A assets 868(a)(2)(C) Exchange(i) Facts. The facts are
(d). To preserve nonrecognition treatment undemot qualify for the active trade or business exceptiothe same as iBxample 7gexcept that R transfers the
section 367(a), V must enter into a 5-year gaimnder section 367(a)(3), but that the Business B aBusiness A assets to M, a wholly-owned domestic
recognition agreement in the amount of $50, theets do qualify for the exception. V’s basis in the Zubsidiary of R, in an exchange described in section
amount of the appreciation in the Business B and &tock is $100, and the value of such stock is $200. 368(a)(2)(C).
assets, as the transfer of such assets by Z were not(ii) Result. Under paragraph (d)(2)(vi), the as- (i) Result. Pursuant to paragraph (d)(2)(vi) of
taxable under section 367(a)(1) but were treated asts of Businesses A and B that are transferred totRis section, section 367(a)(1) does not apply to Z's
an indirect stock transfer. must be tested under sections 367(a)(3) and (a)(Bansfer of Business A assets to R, because such as-
Example 6. Triangular section 368(a)(1)(C) re-prior to consideration of the indirect stock transfesets are transferred to M, a domestic corporation.
organization followed by 351 exchanrg€é) Facts. rules of this paragraph (d). Thus, Z must recogniz8ections 367(a)(1), (3) and (5), as well as section
The facts are the same asHrample 5except that, $40 of income under section 367(a)(1) on the ouB67(d), apply to Z's transfer of assets to R to the ex-
during the fourth year of the gain recognition agreesound transfer of Business A assets. Undetent that such assets are not transferred to M. How-
ment, R transfers substantially all of the assets r&1.1502-32, because V and Z file a consolidated rever, the Business B assets qualify for an exception
ceived from Z to K, a wholly-owned domestic sub-turn, Vs basis in its Z stock increases from $100 t¢o taxation under section 367(a)(3). Thus, if the re-
sidiary of R, in an exchange described in sectiofi140 as a result of Z's $40 gain. Provided that all afuirements of paragraph (c)(1) of this section are
351. the other requirements under paragraph (c)(1) of th&atisfied, including the requirement that V enter into
(i) Result. The disposition by R, the transferredsection are satisfied, to qualify for nonrecognitiora 5-year gain recognition agreement and comply
corporation, of substantially all of its assets wouldreatment with respect to V's indirect transfer of Zwith the requirements of §1.367(a)—8 with respect to
trigger the gain recognition agreement if the assetgock, V must enter into a gain recognition agreethe gain realized on the Z stock, $100, the entire
were disposed of in a taxable transaction. Howevement in the amount of $60 (the gain realized but ndtansaction qualifies for nonrecognition treatment
because the assets were transferred in a nonrecogeieognized by V in the stock of Z after the $40 basiander section 367(a)(1). See also section 367(a)(5)
tion transaction, such transfer does not trigger thadjustment). If F sells a portion of its stock in Rand any regulations issued thereunder. Under para-
gain recognition agreement if V satisfies the reportduring the term of the agreement, V will be requiredyraphs (d)(2)(i) and (ii) of this section, the transferee
ing requirements contained in §1.367(a)-8(g)(3)(i)o recognize a portion of the $60 gain subject to thforeign corporation is F and the transferred corpora-
(which includes the requirement that V amend iteagreement. To determine whether R disposes @bn is M. Pursuant to paragraph (d)(2)(iv) of this
gain recognition agreement to reflect the transasubstantially all of its assets (under §1.367(a)section, a disposition by F of the stock of R, or a dis-
tion). See also paragraph (d)(2)(iv) of this sectiorB(e)(3)(i)), only the Business B assets will be conposition by R of the stock of M, will trigger the gain
To determine whether substantially all of the assetidered (because the transfer of the Business A agcognition agreement. To determine whether sub-
are disposed of, any assets of Z that were transferreets was taxable to Z under section 367). See pasdantially all of the assets have been disposed of (as
by Z to R and then contributed by R to K are takegraph (d)(2)(v)(A) of this section. described under §1.367(a)-8(e)(3)(i)), the Business
into account. Example 7A. Concurrent application withoutA assets in M and the Business B assets in R must
Example 6A. Triangular section 368(a)(1)(C) re-consolidated returns-(i) Facts. The facts are the both be considered.
organization followed by section 351 exchange witsame as irExample 7 except that V and Z do not  Example 9. Concurrent application of direct and
foreign transferee—(i) Facts. The facts are the file consolidated income tax returns. indirect stock transfer rules(i) Facts. F, a foreign
same as ifExample Gexcept that K is a foreign cor-  (ii) Result. Z would still recognize $40 of gain corporation, owns all of the stock of O, also a for-
poration. on the transfer of its Business A assets, and the Busgiign corporation. D, a domestic corporation, owns
(i) Result. This transfer of assets by R to Kness B assets would still qualify for the active tradall of the stock of E, also a domestic corporation,
must be analyzed to determine its effect upon ther business exception under section 367(a)(3yhich owns all of the stock of N, also a domestic
gain recognition agreement, and such transfer is alstowever, V’s basis in its stock of Z would not be in-corporation. Prior to the transactions described in
an outbound transfer of assets that is taxable undereased by the amount of Z's gain. V's indirecthis Example 9D, E and N filed a consolidated in-
section 367(a)(1) unless the active trade or businessansfer of stock will be taxable unless V enters intaome tax return. D has a basis of $100 in the stock
exception under section 367(a)(3) applies. If tha gain recognition agreement (as described iaf E, which has a fair market value of $160. The N
transfer is fully taxable under section 367(a)(1), th€1.367(a)-8) for the $100 of gain realized but nostock has a fair market value of $100, and E has a
transfer is treated as if the transferred company, Recognized with respect to the stock of Z. basis of $60 in such stock. In addition to the stock
sold substantially all of its assets. Thus, the gain Example 7B. Concurrent application with indi- of N, E owns the assets of Business X. The assets of
recognition agreement would be triggered (but seddual U.S. shareholder(i) Facts. The facts are Business X have a fair market value of $60, and E
81.367(a)-8(b)(3)(ii) for potential offsets to the gainthe same as iExample 7gxcept that V is an indi- has a basis of $50 in such assets. Assume that the
to be recognized). If each asset transferred qualifiesdual U.S. citizen. Business X assets qualify for nonrecognition treat-
for nonrecognition treatment under section (i) Result. Section 367(a)(5) would prevent thement under section 367(a)(3). D does not own any
367(a)(3) and the regulations thereunder (which reapplication of the active trade or business exceptiostock in F (applying the attribution rules of section
quire, under §1.367(a)-2T(a)(2), the transferor tander section 367(a)(3). Thus, Z's transfer of asse®l8 as modified by section 958(b)). In a triangular
comply with the reporting requirements under seco R would be fully taxable under section 367(a)(1)reorganization described in section 368(a)(1)(C) and
tion 6038B), the result is the same a&kample 6 Z would recognize $100 of income. V's basis in itgparagraph (d)(1)(iv) of this section, O acquires all of
If a portion of the assets transferred qualify for nonstock of Z is not increased by this amount. V is taxthe assets of E, and D exchanges its stock in E for
recognition treatment under section 367(a)(3) and @ble with respect to its indirect transfer of its Z stock0% of the voting stock of F.
portion are taxable under section 367(a)(1) (but suamless V enters into a gain recognition agreement in (i) Result. E’'s transfer of its assets, including
portion does not result in the disposition of substarthe amount of the $100, the gain realized but not rethe N stock, must be tested under the general rules of
tially all of the assets), the gain recognition agreesgnized with respect to its Z stock. section 367(a) before consideration of D’s indirect
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transfer of the stock of E. E's transfer of the assets (i) Result. As Example 10D must recognize sets is taxable under section 367(a)(1). Even if any
of Business X qualify for nonrecognition under sec$40 of income on the outbound transfer of the Busibf D’s assets would have otherwise qualified for an
tion 367(a)(3). E could qualify for nonrecognitionness A assets. Although the Business B assets quekception to section 367(a)(1), section 367(a)(5)
treatment with respect to its transfer of N stock if iify for the exception under section 367(a)(3) (angrovides that no exception can apply. The section
enters into a gain recognition agreement (and all @&nd up in U.S. corporate solution, in Y), the $60 0868(a)(1)(F) reorganization is not an indirect stock
the requirements of paragraph (c)(1)(i) of this seagain realized on the Business B assets is nevertheansfer described in paragraph (d) of this section.
tion are satisfied); however under §1.367(a)less taxable under paragraphs (c)(1) and (d)(1)(vi) ®floreover, the exchange by D’s shareholders of D
8(f)(2)(i), D, the parent of the consolidated groupthis section because the transaction is consideredstock for F stock in an exchange described under
must enter into the agreement. O is the transferée a transfer by D of stock of a domestic corporasection 354 is not an exchange described under sec-
foreign corporation; N is the transferred corporationtion, Y, in which D receives more than 50 percent ofion 367(a). See paragraph (a) of this section.
D may also qualify for nonrecognition with respectthe stock of the transferee foreign corporation, X. A
to its indirect transfer of the stock of E if it entersgain recognition agreement is not permitted. (e) Effective dates-(1) In general.
into a separate gain recognition agreement with re- Example 11. Concurrent application of indirectThe ryles in paragraphs (a), (b) and (d) of
spect to the E stock (and all of the requirements aftock transfer rules and section 36 74k() Facts. his section apply to transfers occurring
paragraph (c)(1)(i) of this section are satisfied). A&, a foreign corporation, owns all of the stock ott .
to this transfer, F is the transferee foreign corporaNewco, which is also a foreign corporation. P, a ddPn or after July 20, 1998. The rules in
tion; O is the transferred corporation. The amourhestic corporation, owns all of the stock of S, a forParagraph (c) of this section with respect
of the gain recognition agreement is $60. See alsign corporation that is a controlled foreign corporato transfers of domestic stock or securities
section 367(a)(5) and any regulations issued theréen within the meaning of section 957(a). P's basigra generally applicable for transfers oc-
under. in the stock of S is $50 and the value of S is $10 -

Example 10. Successive section 351 exFhe section 1248 amount with respect to Sstock?:umng after January 29, 1997. S,ee
changes—(i) Facts. D, a domestic corporation, $30. In a reorganization described in sectior§1'367(a)_3(c)(ll)' For rules regardlng
owns all the stock of X, a controlled foreign corpo-368(a)(1)(C) (and paragraph (d)(1)(iv) of this sectransfers of domestic stock or securities
ration that operates an historical business, whiction), Newco acquires all of the properties of S, anédifter December 16, 1987, and before Jan-
?wnsthalltthle stock oftY, a corrl‘t_rct)lle_d f:):jelg_n corpon:l'fl;e:changes its stock in S for 49 percent of the stooa(ary 30, 1997, and transfers of foreign
ion that also operates an historical business. ) L
properties of D consist of Business A assets, with an (i) Result. P’s exchange of S stock for F stockStOCk or securities after December 16,
adjusted basis of $50 and a fair market value of $9@nder section 354 will be taxable under sectiod 987, and before July 20, 1998, see para-
and Business B assets, with an adjusted basis of $367(a) (and section 1248 will be applicable) if Pgraph (g) of this section.
and a fair market value of $110. Assume that thfails to enter into a 5-year gain recognition agree- (2) Election. Notwithstanding para-
Business B assets qualify for the exception undenent in accordance with §1.367(a)-8. Under parq‘:]r(,:lphS (e)(l) and (g) of this section, tax-
section 367(a)(3) and 81.367(a)-2T(c)(2), but thagraph (b)(2) of this section, if P enters into a gain . - .
the Business A assets do not qualify for the excepecognition agreement, the exchange will be subjeaayerS may, by tlmely ﬂ“ng an O”gmal or
tion. In an exchange described in section 351, B the provisions of section 367(b) and the reguis@Mended return, elect to apply paragraphs
transfers the assets of Businesses A and B to X, arithns thereunder as well as section 367(a). Und€b) and (d) of this section to all transfers
in connection with the same transaction, X transfer§7.367(b)-7(c)(1)(i) of this chapter, P must recogof foreign stock or securities occurring
the assets of Business B to Y in another exchanggze the section 1248 amount of $30 because P eXfter December 16, 1987, and before JuIy
described in section 351. changed stock of a controlled foreign corporation, 320 1998 t to th tent that .

(i) Result. Under paragraph (d)(1)(vi) of this for stock of a foreign corporation that is not a con= " o except to the exien a ) agan
section, this transaction is treated as an indirectolled foreign corporation, F. The indirect stockf€COgnition agreement has been triggered
stock transfer for purposes of section 367(a), but theansfer rules do not apply with respect to sectioprior to July 20, 1998. If an election is
transaction is not recharacterized for purposes &67(b). The deemed dividend of $30 recognized bjhade under this paragraph (e)(2), the pro-
section 367(b). Moreover, under paragraph (d)(2P will increase P’s basis in the F stock received i\‘/isions of §1.367(a)—3T(g) (see 26 CFR
(vi) of this section, the assets of Businesses A and fBe transaction, and F’s basis in the Newco stock. . .
that are transferred to X must be tested under sectidihus, the amount of the gain recognition agreememart 1, rev_'sed Ap”l 1, 1998) shall aPp'y*
367(a)(3). The Business A assets, which were nis $20 ($50 gain realized on the transfer less the $&1d, for this purpose, the tesubstantial
transferred to Y, are subject to the general rules @ficlusion under section 367(b)). Under paragraphgortion under 81.367(a)—-3T(g)(3)(iii)
section 367(a), and not the indirect stock transfed)(2)(i) and (ii) of this section, F is treated as th§see 26 CFR part 1, revised April 1, 1998)
rules described in this paragraph (d). D must recogransferee foreign corporation and Newco is th%hall be interpreted to meaubstantially
nize $40 of income on the outbound transfer ofransferred corporation. . . .
Business A assets. The transfer of the Business B Example 11A. Triangular section 368(a)(1)(C)aII as def'_ned In section :.368(.8')(1)((:)' In
assets is subject to both the asset transfer rulesorganization involving foreign acquired corpora- addition, if such an election is made, the
(under section 367(a)(3)) and the indirect stockion—(i) Facts. Assume the same facts as in Examtaxpayer must apply the rules under sec-
transfer rules of this paragraph (d) and §1.367(a)-®le 11, except that P receives 51 percent of the stogjyp 367(b) and the regulations thereunder

Thus, D’s transfer of the Business B assets will natf F. . S
be subject to section 367(a)(1) if D enters into a (ii) Result. P may still enter into a gain recogni- to any transfers occurring within that pe

five-year gain recognition agreement with respect tion agreement to avoid taxation under sectioﬁ'Od as if the election to apply §1'367(a)_
the stock of Y. Under paragraphs (d)(2)(i) and (i) 0B67(a). There is, however, no inclusion under se&(b) and (d) to transfers occurring within
this section, X will be treated as the transferee fotion 367(b) because P would be exchanging stock ihat period had not been made, except that
eign corporation and Y will be treated as the transane controlled foreign corporation for another. Then the case of an exchange described in
ferred corporation for purposes of applylng theamount of the gain recognition agreement is $50$ection 351 the taxpayer must apply sec-
terms of the agreement. If X sells all or a portion oSee, also, §1.367(b)-4(b)(4). . .
the stock of Y during the term of the agreement, D Example 12. Direct asset reorganization not subtion 367(b) and the regulations thereunder
will be required to recognize a proportionate amourject to stock transfer rules(i) Facts. D is a pub- as if the exchange was described in
of the $60 gain that was realized by D on the initidlicly traded domestic corporation. D’s assets consi§7_367(b)_7 of this chapter_ For example,
transfer of the Business B assets. of tangible assets, including stock or securities. Ing g .S, person, pursuant to a section 351
Example 10A. Successive section 351 exchangeorganization described in section 368(a)(1)(F), D.
with ultimate domestic transferedi) Facts. The becomes a foreign corporation, F. exchange, transffers_ StO(,tk O_f a contr_olled
facts are the same asfinample 10exceptthat Yis (i) Result. The reorganization is characterizedfOreign corporation in which it is a United
a domestic corporation. under §1.367(a)-1T(f). D’s outbound transfer of asStates shareholder but does not receive
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back stock of a controlled foreign corpo-of a domestic or foreign corporation in arparagraphs (g)(2)(i) and (ii) of this sec-
ration in which it is a United States shareexchange described in section 367(a) aritbn, in no event will any exception to
holder, the U.S. person must include in inewns less than 5 percent of both the totalection 367(a)(1) apply to the transfer of
come under 87.367(b)-7 of this chaptevoting power and the total value of thestock of a foreign corporation in which
the section 1248 amount attributable tstock of the transferee foreign corporatiothe U.S. transferor is a United States
the stock exchanged (to the extent that themmediately after the transfer (taking intashareholder (as defined in §7.367(b)-2(b)
fair market value of the stock exchangedccount the attribution rules of sectiorof this chapter or section 953(c)) unless
exceeds its adjusted basis). Such incl®58) is not subject to section 367(a)(1)he U.S. transferor receives back stock in
sion is required even though §7.367(b)-@nd is not required to enter into a gaim controlled foreign corporation (as de-
of this chapter, by its terms, did not applyecognition agreement. fined in section 953(c), section 957(a) or
to section 351 exchanges. (i) Rule for 5-percent shareholders.section 957(b)) as to which the U.S. trans-
(f) Former 10-year gain recognition Unless paragraph (g)(2)(iii) or (iv) of thisferor is a United States shareholder imme-
agreements.If a taxpayer elects to applysection applies, a U.S. transferor thadiately after the transfer.
the rules of this section to all prior transtransfers domestic or foreign stock or se-
fers occurring after December 16, 1987curities in an exchange described in se&1.367(a)-3T [Removed]
any 10—ye_ar gain recognition agreemgntc_)n 367(a) and owns at least 5 percent of Par. 4. Section 1.367(a)-3T is removed.
that remains in effect (has not been trigeither the total voting power or the total Par. 5. Section 1.367(a)-8 is added to
gered in full) on July 20, 1998, will bevalue of the stock of the transferee foreigpead as follows:
considered by the Internal Revenue Secorporation immediately after the transfer '
vice to be a 5-year gain recognition agregtaking into account the attribution ruless1.367(a)-8 Gain recognition agreement
ment with a duration of five full taxable under section 958) may qualify for nontequirements.
years following the close of the taxablegecognition treatment by filing a gain
year of the initial transfer. recognition agreement in accordance with (&) In general. This section specifies
(g) Transition rules regarding certain §1.367(a)-3T(g) in effect prior to July 20,the general terms and conditions for an
transfers of domestic or foreign stock 01998, (see 26 CFR part 1, revised April 12greement to recognize gain entered into
securities after December 16, 1987, and998) for a duration of 5 or 10 years. Th@ursuant to §1.367(a)-3(b) or (c) to qual-
prior to July 20, 1998-(1) Scope.Trans- duration is 5 years if the U.S. transferoffy for nonrecognition treatment under
fers of domestic stock or securities de¢5-percent shareholder) determines th&€ction 367(a).
scribed under section 367(a) that occurreall U.S. transferors, in the aggregate, own (1) Filing requirements A transferor’s
after December 16, 1987, and prior tdess than 50 percent of both the total vo@greement to recognize gain (described in
April 17, 1994, and transfers of foreigning power and the total value of the transParagraph (b) of this section) must be at-
stock or securities described under sectideree foreign corporation immediatelytached to, and filed by the due date (in-
367(a) that occur after December 16, 1983fter the transfer. The duration is 10 yeai@uding extensions) of, the transferor’s in-
and prior to July 20, 1998, are subject tin all other cases. See, howeveigome tax return for the taxable year that
the rules contained in section 367(a) angl1.367(a)-3(f). If a 5-percent shareholddncludes the date of the transfer.
the regulations thereunder, as modified bfails to properly enter into a gain recogni- (2) Gain recognition agreement forms.
the rules contained in paragraph (g)(2) dfon agreement, the exchange is taxable &1y agreement, certification, or other
this section. For transfers of domestisuch shareholder under section 367(a)(1§locument required to be filed pursuant to
stock or securities described under section (i) Gain recognition agreement optionthe provisions of this section shall be sub-
367(a) that occurred after April 17, 1994ot available to controlling U.S. trans- mitted on such forms as may be pre-
and before January 30, 1997, see Tempferor if U.S. stock or securities are trans-scribed therefor by the Commissioner (or
rary Income Regulations under sectiofierred. Notwithstanding the provisions of Similar statements providing the same in-
367(a) in effect at the time of the transfeparagraph (g)(2)(ii) of this section, in noformation that is required on such forms).
(81.367(a)-3T(a) and (c), 26 CFR part levent will any exception to sectionUntil such time as forms are prescribed,
revised April 1, 1996) and paragrapi867(a)(1) apply to the transfer of stock ofll necessary filings may be accomplished
(c)(11) of this section. For transfers of dosecurities of a domestic corporatiorby providing the required information to
mestic stock or securities described undevhere the U.S. transferor owns (applyinghe Internal Revenue Service in accor-
section 367(a) that occur after January 2%he attribution rules of section 958) moralance with the rules of this section.
1997, see §1.367(a)-3(c). than 50 percent of either the total voting (3) Who must sign.The agreement to
(2) Transfers of domestic or foreignpower or the total value of the stock of theecognize gain must be signed under
stock or securities: additional substantivaransferee foreign corporation immedi{penalties of perjury by a responsible offi-
rules—(i) Rule for less than 5-percentately after the transfer (i.e., the use of aer in the case of a corporate transferor,
shareholders. Unless paragraph (g)(2)-gain recognition agreement to qualify forexcept that if the transferor is a member
(iii) of this section applies (in the case ofhonrecognition treatment is unavailable ifbut not the parent of an affiliated group
domestic stock or securities) or paragrapthis case). (within the meaning of section 1504(a)-
(9)(2)(iv) of this section applies (in the (iv) Loss of United States shareholde(1)), that files a consolidated Federal in-
case of foreign stock or securities), a U.Status in the case of a transfer of foreigmome tax return for the taxable year in
transferor that transfers stock or securitiestock. Notwithstanding the provisions of which the transfer was made, the agree-
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ment must be entered into by the paremtate (including extensions) of the transrequirements contained in regulations
corporation and signed by a responsiblror’'s income tax return for the taxableunder section 367(b) are applicable, and,
officer of such parent corporation; by theyear that includes the date of the transfeiif so, whether they have been satisfied;
individual, in the case of an individual (2) Description of property trans- and

transferor (including a partner who isferred—(i) The agreement shall include a (F) If the transaction involved the
treated as a transferor by virtue oflescription of each property transferrettransfer of assets other than stock or secu-
81.367(a)-—1T(c)(3)); by a trustee, execuby the transferor, an estimate of the fairities and the transaction was subject to
tor, or equivalent fiduciary in the case of anarket value of the property as of the datéhe indirect stock transfer rules of
transferor that is a trust or estate; and bydd the transfer, a statement of the cost @&1.367(a)—-3(d), a statement as to whether
debtor in possession or trustee in a bankther basis of the property and any adjusthe reporting requirements under section
ruptcy case under Title 11, United Statements thereto, and the date on which th&@038B have been satisfied with respect to
Code. An agreement may also be signgatoperty was acquired by the transferor. the transfer of property other than stock or
by an agent authorized to do so under a (ii) If the transferred property is stocksecurities, and an explanation of whether
general or specific power of attorney.  or securities, the transferor must providgain was recognized under section

(b) Agreement to recognize gai(1l) the information contained in paragraph867(a)(1) and whether section 367(d) was
Contents. The agreement must set forth(b)(2)(ii)(A) through (F) of this section asapplicable to the transfer of such assets,
the following information, with the head- follows— or whether any tangible assets qualified
ing “GAIN RECOGNITION AGREE- (A) The type or class, amount, andor nonrecognition treatment under sec-
MENT UNDER 81.367(a)-8", and with characteristics of the stock or securitieson 367(a)(3) (as limited by section
paragraphs labeled to correspond with theansferred, as well as the name, addres367(a)(5) and 881.367(a)-4T, 1.367(a)—
numbers set forth as follows— and place of incorporation of the issuer 05T and 1.367(a)-6T).

(i) A statement that the document subthe stock or securities, and the percentage(3) Terms of agreemert(i) General
mitted constitutes the transferor’s agregby voting power and value) that the stockule. If prior to the close of the fifth full
ment to recognize gain in accordance witfif any) represents of the total stock outtaxable year (i.e., not less than 60 months)
the requirements of this section; standing of the issuing corporation; following the close of the taxable year of

(i) Adescription of the property trans- (B) The name, address and place of irthe initial transfer, the transferee foreign
ferred as described in paragraph (b)(2) aorporation of the transferee foreign coreorporation disposes of the transferred
this section; poration, and the percentage of stock (bgroperty in whole or in part (as described

(i) The transferor’'s agreement to recvoting power and value) that the U.Sin paragraphs (e)(1) and (2) of this sec-
ognize gain, as described in paragraptinansferor received or will receive in thetion), or is deemed to have disposed of the
(b)(3) of this section; transaction; transferred property (under paragraph

(iv) A waiver of the period of limita- (C) If stock or securities are trans{e)(3) of this section), then, unless an elec-
tions as described in paragraph (b)(4) dérred in an exchange described in sectidion is made in paragraph (b)(1)(vii) of
this section; 361(a) or (b), a statement that the condthis section, by the 90th day thereafter the

(v) An agreement to file with the trans-tions set forth in the second sentence &f.S. transferor must file an amended re-
feror’s tax returns for the 5 full taxablesection 367(a)(5) and any regulationsurn for the year of the transfer and recog-
years following the year of the transfer ainder that section have been satisfied, amize thereon the gain realized but not rec-
certification as described in paragraplan explanation of any basis or other adgnized upon the initial transfer, with
(b)(5) of this section; justments made pursuant to sectiomterest. If an election under paragraph

(vi) A statement that arrangement$867(a)(5) and any regulations thereunde()p)(1)(vii) of this section was made, then,
have been made in connection with the (D) If the property transferred is stockif a disposition occurs, the U.S. transferor
transferred property to ensure that ther securities of a domestic corporationmust include the gain realized but not rec-
transferor will be informed of any subsethe taxpayer identification number of theognized on the initial transfer in income
guent disposition of any property thatdomestic corporation whose stock or sesn its Federal income tax return for the pe-
would require the recognition of gaincurities were transferred, together with aiod that includes the date of the triggering
under the agreement; and statement that all of the requirements aévent. In accordance with paragraph

(vii) A statement as to whether, in the§1.367(a)-3(c)(1) are satisfied,; (b)(3)(iii) of this section, interest must be
event all or a portion of the gain recogni- (E) If the property transferred is stockpaid on any additional tax due. (If a tax-
tion agreement is triggered under paraor securities of a foreign corporation, gayer properly makes the election under
graph (e) of this section, the taxpayestatement as to whether the U.S. trangaragraph (b)(1)(vii) of this section but
elects to include the required amount ifieror was a United States shareholder (ater fails to include the gain realized in in-
the year of the triggering event rather thabd.S. transferor that satisfies the ownerecome, the Commissioner may, in his dis-
in the year of the initial transfer. If theship requirements of section 1248(a)(2) aeretion, include the gain in the taxpayer’s
taxpayer elects to include the requiredc)(2)) of the corporation whose stockncome in the year of the initial transfer.)
amount in the year of the triggering eventwas exchanged, and, if so, a statement as(ii) Offsets. No special limitations
such statement must be included with atb whether the U.S. transferor is a Unitedpply with respect to net operating losses,
of the other information required undefStates shareholder with respect to theapital losses, credits against tax, or simi-
this paragraph (b), and filed by the dustock received, and whether any reportinr items.
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(iiiy Interest. If additional tax is re- shall be increased by the amount of gaisuch other terms with respect to assess-
quired to be paid, then interest must beequired to be recognized (but not by angnent as may be considered necessary by
paid on that amount at the rates detetax or interest required to be paid on sucthe Commissioner to ensure the assess-
mined under section 6621 with respect tamount). ment and collection of the correct tax lia-
the period between the date that was pre-(C) Other adjustments.Other appro- bility for each year for which the waiver
scribed for filing the transferor’s incomepriate adjustments to basis that are consis- required. The waiver must be signed
tax return for the year of the initial transtent with the principles of this paragraptby a person who would be authorized to
fer and the date on which the additionalb)(3)(iv) may be made if the U.S. transsign the agreement pursuant to the provi-
tax for that year is paid. If the election irferor is required to recognize gain undesions of paragraph (a)(3) of this section.
paragraph (b)(1)(vii) of this section isthis section. (5) Annual certificatior—(i) In gen-
made, taxpayers should enter the amount(D) Example. The principles of this eral. The U.S. transferor must file with
of interest due, labelled as “sec. 367 inparagraph (b)(3) are illustrated by the folits income tax return for each of the five
terest” at the bottom right margin of pagéowing example: full taxable years following the taxable
1 01_‘ the Fed_eral income tax return for t_he Example—() Facts. D, a domestic corporation year of the transfer a certification that tr_\e
per!od that includes '_[he date of the_tngaWning 100 percent of the stock of S. a foreign coProperty transferred has _not been d!s-
gering event (page 2 if the taxpayer files goration, transfers all of the S stock to F, a foreigif0S€d of by the transferee in a transaction
Form 1040), and include the amount oforporation, in an exchange described in sectiothat is considered to be a disposition for
interest in their payment (or reduce th868(a)(1)(B). The section 1248 amount with respegurposes of this section, including a dis-
amount of any refund due by the amourip the S stockiis $0. In the exchange, D receives 2fqition described in paragraph (€)(3) of

. L t of the voting stock of F. All of th . .
of the interest). If the election in para-Ioercen OIS Young SIoEK O ote reqUIreI;_hls section. The U.S. transferor must in-

"/ ) ) . ments of §1.367(a)-3(c)(1) are satisfied, and D e o T
graph (b)(1)(vii) of this section is madeers into a five-year gain recognition agreement t§lude with its annual certification a state-
taxpayers should, as a matter of courseualify for nonrecognition treatment and does noment describing any taxable dispositions
include the amount of gain as taxable inmake the election contained in paragraph (b)(1)(viipf assets by the transferred corporation

come on their Federal income tax returng this section. One year after the initial transfer, khat are not in the ordinary course of busi-

. . transfers all of the S stock to F1 in an exchange de- e
(together with other income or loss 9¢ MRess. The annual certification pursuant to

\ . scribed in section 351, and D complies with the re- ™~ .
items). The amount of tax relating to th@uirements of paragraph (g)(2) of this section. Twéhis paragraph (b)(5) must be signed
gain should be separately stated at thears after the initial transfer, D transfers its entréinder penalties of perjury by a person
bottom right margin of page 1 of the Fed?20 percent interest in F's voting stock to a domestiggho would be authorized to sign the
eral income tax return (page 2 if the taxRartnership in exchange for an interest in the parlyyraement pursuant to the provisions of
payer files a Form 1040), labelled as “secgersmp' Three years after the initial exchange, §aragraph (a)(3) of this section
N ! isposes of substantially all (as described in para-=" - \ :
367 tax. graph (e)(3)(i) of this section) of its assets in a trans- (i) Special rule when U.S. transferor
(iv) Basis adjustments(A) Trans- action that would be taxable under U.S. income taleaves its affiliated grouplf, at the time
feree. If a U.S. transferor is required toprinciples, and D is required by the terms of the gainf the initial transfer, the U.S. transferor
recognize gain under this section on thgcognition agreement to recognize all the gain thafya 5 3 member of an affiliated group
di iti by the t f forei it realized on the initial transfer of the stock of S. ithin th . f fi 1504
isposition by the transferee foreign cor-" ;" o o it as a result of this gain recognition (wi in the meaning of section 1% (a)-
poration of the transferred property, theRng paragraph (b)(3)(iv) of this section, D is permit(1)) filing a consolidated Federal income
in determining for U.S. income tax pur-ted to increase its basis in the partnership interest bgaX return but not the parent of such
poses any gain or loss recognized by ttee amount of gain required to be recognized (b’%roup, the U.S. transferor will file the an-
transferee foreign corporation upon it&°tby any tax or interest required to be paid on sug 5| certification (and provide a copy to

. " t), the partnership i itted to i [ ) s
disposition of such property, the trans?moun) © parinership 18 permivec 1o nerease '}_ e parent corporation) if it leaves the

) . e basis in the 20 percent voting stock of F, F is permi . ; -
feree foreign corporation’s basis in suckeq to increase its basis in the stock of F1, and F1 @'0oup during the term of the gain recogni-
property shall be increased (as of the dapermitted to increase its basis in the stock of S. $ion agreement, notwithstanding the fact
of the initial transfer) by the amount ofhowever, is not permitted to increase its basis in ithat the parent entered into the gain recog-
gain required to be recognized (but not b?ssets for purposes of determining the direct or indkjtijoy agreement, extended the statute of
any tax or interest required to be paid opety-s. tax results, if any, on the sale of its 255 imitations pursuant to this section, and
such amount) by the U.S. transferor. In (4) Waiver of period of limitationThe remains liable (with other corporations
the case of a deemed disposition of thg S. transferor must file, with the agreethat were members of the group at the
stock of the transferred corporation dement to recognize gain, a waiver of théime of the initial transfer) under the gain
scribed in paragraph (e)(3)(i) of this secperiod of limitation on assessment of taxecognition agreement in the case of a
tion, the transferee foreign corporation'sipon the gain realized on the transfefiggering event.
basis in the transferred stock deemed dighe waiver shall be executed on Form (¢) Failure to comply—(1) General
posed of shall be increased by the amoupg38 (Consent to Extend the Time to Astule. If a person that is required to file an
of gain required to be recognized by thegess Tax Under Section 367—Gai@areement under paragraph (b) of this sec-
U.S. transferor. Recognition Agreement) and shall exten#ion fails to file the agreement in a timely

(B) Transferor. If a U.S. transferor is the period for assessment of such tax toraanner, or if a person that has entered into
required to recognize gain under this segtate not earlier than the eighth full taxabl@n agreement under paragraph (b) of this
tion, then the U.S. transferor’s basis in thgear following the taxable year of thesection fails at any time to comply in any
stock of the transferee foreign corporatiofransfer. Such waiver shall also contaifnaterial respect with the requirements of
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this section or with the terms of an agredion agreement includes any taxable salge initial transfer. In such case, the result is the
ment submitted pursuant hereto, then ther any disposition treated as an exchang@™me as in paragraph (e)(1)(i))(B) of this section, ex-
initial transfer of property is described inunder this subtitle, (e.g., under section%er‘;ttg;st t%zeptmll mm&ggs%g; gﬁ'rr“)g;e'ésoﬁec‘;’g_
section 367(a)(1) (unless otherwise ex301(c)(3)(A), 302(a), 311, 336, 351(b) OIierminin’g the dividend component, if any, of the $50
cepted under the rules of this section) argkction 356(a)(1)), as well as any deemegkiusion, USP will take into account the section
will be treated as a taxable exchange in thiisposition described under paragraph248 amount of CFC2 at the time of the disposition
year of the initial transfer (or in the year ofe)(3) of this section. It does not include & Year 2.
the failure to comply if the agreement waslisposition that is not treated as an ex- (2) Partial disposition. If the trans-
filed with a timely-filed (including exten- change, (e.g., under section 302(d) Yoree foreign corporation disposes of (or
sions) original (not amended) return an®56(a)(2)). A disposition of all or a POr-is deemed to dispose of) only a portion of
an election under paragraph (b)(1)(vii) ofion of the stock of the transferred corpog, o ransferred stock or securities, then
this section was made). Such a materightion by installment sale is treated as g, (; s transferor is required to recog-
failure to comply shall extend the perioddisposition of such stock in the year of the. only a proportionate amount of the
for assessment of tax until three years afténstallment sale. A disposition of thegain realized but not recognized upon the
the date on which the Internal Revenustock of the transferred corporation do€gtia| transfer of the transferred property.
Service receives actual notice of the failnot include certain transfers treated ag o proportion required to be recognized
ure to comply. nonrecognition transfers (under paragrapéha“ be determined by reference to the
(2) Reasonable cause exceptioff.a (9) of this section) in which the gain.g|asive fair market values of the trans-
person that is permitted under §1.367(a)recognition agreement is retained bufe e stock or securities disposed of and
3(b) or (c) to enter into an agreement (dewodified, or certain transfers (under pargrgained. Solely for purposes of deter-
scribed in paragraph (b) of this sectiongraph (h) of this section) in which thepining whether the U.S. transferor must
fails to file the agreement in a timelygain recognition agreement is terminate%cognize income under the agreement
manner, as provided in paragraph (a)(nd has no further effect. described in paragraph (b) of this section,
of this section, or fails to comply in any (i) Example. The provisions of this j, yhe case of transferred property (includ-
material respect with the requirements dparagraph (e) are illustrated by the foljy g siock or securities) that is fungible
this section or with the terms of an agredowing example: with other property owned by the trans-

mgnt submitted pursuant heretc_>, the Pro' Example. Interaction between trigger of gainf€ree foreign corporation, a disposition by
visions of paragraph (c)(1) of this sectiofecognition agreement and subpart F rue) such corporation of any such property
shall not apply if the person is able taFacts. A U.S. corporation (USP) owns all of the shall be deemed to be a disposition of no
show that such failure was due to reasomtock of two foreign corporations, CFC1 and CFCZ_IGSS than a ratable portion of the trans-

able cause and not willful neglect and hUSP’s section 1248 amount with respect to CFC2 i
9 0. USP has a basis of $50 in its stock of CFC grred property.

. 3
the person files the agreement or reaChé‘%CZ has a value of $100. In a transaction de- (3) Deemed dispositions of stock of
compliance as soon as he becomes awak@bed in section 351 and 368(a)(1)(B), USP trandransferred corporatioa-(i) Disposition
of the failure. Whether a failure to file infers the stock of CFC2 in exchange for additionaby transferred corporation of substan-
a t|me|y manner, or materia”y Comp|y,$tOCk of CFC1. The transaction is subject to bOtIﬁ ”y all of its asset's—(A) In general.

was due to reasonable cause shall be d§Stions 367(a) and (b). See 881.367(a)-3(b) a ' ' i
.367(b)-1(a). To qualify for nonrecognition treat- nless an exception applies (as described

termined by the district director under alf; . nder section 367(a), USP enters into a 5-yeld Paragraph (e)(3)(i)(B) of this section),

the facts and circumstances. gain recognition agreement for $50 under this se@ transferee foreign corporation will be
(d) Use of security. The U.S. trans- tion. No election under paragraph 8(b)(1)(vii) oftreated as having disposed of the stock or

feror may be required to furnish a bond offts section is made. Ug’lpgés%g)or:?';es with the n&ecurities of the transferred corporation if,

H ffl H ICe requirement unaer . —1(C). L . .
other security that SatISfles_the requm_e- (i) qTrigger of gain recognition agreement withWlthln the term of the gain reCOgmth,n
ments of §301.7101-1 of this chapter if,; glection. Assume that in year 2, CFC1 sells theddreement, the transferred corporation
the district director determines that suchBtock of CFC2 for $120, and that there were no disnakes a disposition of substantially all
security is necessary to ensure the payibutions by CFC2 prior to the sale. USP mus{within the meaning of section 368(a)-
ment of any tax on the gain realized bbﬂmder.‘d I‘tsdre;“;g for the yea(f 9tfh”_‘et‘”‘“ﬁt‘)' t;fg‘os‘“?ff(l)(C)) of its assets (including stock in a

. S anda include In Income (Wi Interest), 0 T . . .
not recognized Upon the. initial tranSfer\'/vhich will be recharacterized as a dividend pursuarEUbSIdlarY corporatl_op_or an interest in a
Such bond or security will generally bey, section 1248. As a result, CFC1 has a basis Brtnership). If the initial transfer that ne-
required only if the stock or securitiess100 in CFC2. As a result of the sale of CFC2 stockessitated the gain recognition agreement
transferred are a principal asset of they CFC1, USP will have $20 of subpart F foreignyas an indirect stock transfer, see
transferor and the director has reason R?rig”a';noﬁrg EOTE‘%ZX"S”;‘;T:UQ:E section 951 367(a)-3(d)(2)(v). If the transferred
belle\{g that a disposition of the stock of (i“)q ’Trigger of g%in recognition agreement with corporation is a US corporation, see
securities may be contemplated. election. Assume the same facts as in paragraphs @aragraph (h)(2) of this section.

(e) Disposition (in whole or in part) of and (i) of thisExample except that when USP at-  (B) The transferee foreign corporation
stock of transferred corporatier(1) In tached the gain recognition agreement to its timelwill not be deemed to have disposed of
general—(i) Definition of disposition. filed Federal income tax return for the year of thgha stock of the transferred corporation if

For purposes of this section, a dispositiofjia ransfer, it elected under paragraph (b)(l)(v")éhe transferred corporation is liquidated

X (r)]f this section to include the amount of gain realize . N
of the stock of the transferred corporatioRy not recognized on the initial transfer, $50, in théNt0 the transferee foreign corporation

that triggers gain under the gain recognigear of the triggering event rather than in the year dinder sections 337 and 332, provided that
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the transferee foreign corporation does (ii) The person winding up the affairsments similar to those contained in para-
not dispose of substantially all of the asef the transferor provides security as prograph (g)(2) of this section.

sets formerly held by the transferred corvided under paragraph (d) of this section (g) Effect on gain recognition agree-
poration (and considered for purposes dbr any possible liability of the transferorment of certain nonrecognition transac-
the substantially all determination) withinunder the agreement; or tions—(1) Certain nonrecognition trans-
the remaining period during which the (iii) The transferor obtains a rulingfers of stock or securities of the transferee
gain recognition agreement is in effect. Arom the Internal Revenue Service proforeign corporation by the U.S. transferor.
nonrecognition transfer is not counted foviding for successors to the transferorf the U.S. transferor disposes of any
purposes of the substantially all determitnder the gain recognition agreement.  stock of the transferee foreign corporation
nation as a disposition if the transfer satis- (2) Special rule when U.S. transferorin a nonrecognition transfer and the U.S.
fies the requirements of paragraph (g)(3k a corporatior—(i) U.S. transferor transferor complies with reporting re-
of this section. A disposition does not ingoes out of existence pursuant to thguirements similar to those contained in
clude a compulsory transfer as describemiansaction. If the transferor is a U.S. paragraph (g)(2) of this section, the U.S.
in 81.367(a)—-4T(f) that was not reasoneorporation that goes out of existence in gansferor shall continue to be subject to
ably forseeable by the U.S. transferor dtansaction in which the transferor’'s gairhe terms of the gain recognition agree-
the time of the initial transfer. would have qualified for nonrecognitionment in its entirety.

(if) U.S. transferor becomes a non-cititreatment under §1.367(a)-3(b) or (c) had (2) Certain nonrecognition transfers of
zen nonresidentf a U.S. transferor loses the U.S. transferor remained in existencgock or securities of the transferred cor-
U.S. citizenship or a long-term residenand entered into a gain recognition agregsoration by the transferee foreign corpo-
ceases to be taxed as a lawful permanement, then the gain may generally qualifyation. (i) If, during the period the gain
resident (as defined in section 877(e)(2)for nonrecognition treatment only if therecognition agreement is in effect, the
then immediately prior to the _d_ate tha_t th&.S. transferor _is owned by a single U.S;nsferee foreign corporation disposes of
U.S. transferor loses U.S. cmzenshlp oparent corporation and fche US transfer_o(;u or a portion of the stock of the trans-
ceases to be taxed as a long-term resideand its parent corporation file a consolizg reg corporation in a transaction in
the gain recpgnltlon agreement _W|II bedated Federal income tax return for the .- gain or loss would not be required
triggered as if the transferee foreign cortaxable year that includes the transfer, aqg be recognized by the transferee foreign
porat]lon d(;sposed of_ all _of the stobclk of thehe paren:} of th_e consollq_ated group erl:'orporation under U.S. income tax princi-
transferred corporation in a taxable tranders into the gain recognition agreemen les, such disposition will not be treated
action on such date. No additional incluHowever, notwithstanding the precedin : o e .

T . . s a disposition within the meaning of
sion is required under section 877, and sentence, a U.S. transferor that was con- . A

. . . - . . _“paragraph (e) of this section if the trans-
gain recognition agreement under sectiotmolled (within the meaning of section : . . .

. : . . feree foreign corporation receives (or is

877 may not be used to avoid taxatio®68(c)) by five or fewer domestic corpo- . :

. . . . . deemed to receive), in exchange for the

under section 367(a) resulting from theations may request a ruling that, if cer- : .

. : ; o L X roperty disposed of, stock in a corpora-
trigger of the section 367(a) gain recognitain conditions prescribed by the Interna{f . . )

. . g ion, or an interest in a partnership, that
tion agreement. Revenue Service are satisfied, the trans- ired the transferred property (or r
(f) Effect on gain recognition agree-action may qualify for nonrecognitionac.qu et If' ansterre t'p o;t)he ty (Ot ?
ment if U.S. transferor goes out of existreatment. tc;uves stoc t'm a corpora '?rr]' ta cc:cn rog
tence—(1) In general.lf an individual (ii) U.S. corporate transferor is liqui- € corpoira lc:jn fr:llcqumsng N frans erre
transferor that has entered into an agredated after gain recognition agreement iglr_opert'yr)], ﬁm t € U.S. tranfs eror con;-
ment under paragraph (b) of this sectiofiled. If a U.S. transferor files a gainP/€S With the requirements of paragraphs

dies, or if a U.S. trust or estate that has enecognition agreement but is liquidated®)(2)(il) through (iv) of this section.
tered into an agreement under paragragturing the term of the gain recognition (i) The U.S. transferor must provide a
(b) of this section goes out of existencagreement, such agreement will be termflotice of the transfer with its next annual
and is not required to recognize gain as rated if the liquidation does not qualify agertification under paragraph (b)(5) of
consequence thereof with respect to all af tax-free liquidation under sections 33#1iS section, setting forth—

the stock of the transferee foreign corpoand 332 and the U.S. transferor includes (A) Adescription of the transfer;
ration received in the initial transfer andn income any gain from the liquidation. (B) The applicable nonrecognition
not previously disposed of, then the gaitf the liquidation qualifies for nonrecogni- Provision; and

recognition agreement will be triggeredion treatment under sections 337 and (C) The name, address, and taxpayer
unless one of the following requirement832, the gain recognition agreement wilidentification number (if any) of the new
is met— be triggered unless the U.S. parent corpgansferee of the transferred property.

() The person winding up the affairsration and the U.S. transferor file a con- (i) The U.S. transferor must provide
of the transferor retains, for the duratiorsolidated Federal income tax return fowith its next annual certification a new
of the waiver of the statute of limitationsthe taxable year that includes the dates agjreement to recognize gain (in accor-
relating to the gain recognition agreethe initial transfer and the liquidation ofdance with the rules of paragraph (b) of
ment, assets to meet any possible liabilithe U.S. transferor, and the U.S. parerhis section) if, prior to the close of the
of the transferor under the duration of thenters into a new gain recognition agredifth full taxable year following the tax-
agreement; ment and complies with reporting requireable year of the initial transfer, either—
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(A) The initial transferee foreign cor-disposition of stock or securities of transan indirect stock transfer necessitated the
poration disposes of the interest (if anyjeree foreign corporation by U.S. trans-iling of the gain recognition agreement,
which it received in exchange for theferor. (i) If the U.S. transferor disposes ofsuch agreement shall terminate if, imme-
transferred property (other than in a disall of the stock of the transferee foreigriately prior to the indirect transfer, the
position which itself qualifies under thecorporation that it received in the initialu.S. transferor and the acquired corpora-
rules of this paragraph (g)(2)); or transfer in a transaction in which all realtion filed a consolidated return (or, in the

(B) The corporation or partnership thatzed gain (if any) is recognized currentlycase of a section 368(a)(1)(A) and
acquired the property disposes of sucthen the gain recognition agreement shalk)(2)(E) reorganization described in
property (other than in a dispositionterminate and have no further effect. 181.367(a)-3(d)(1)(ii), the U.S. transferor
which itself qualifies under the rules ofthe transferor disposes of a portion of thand the acquiring corporation filed a con-
this paragraph (g)(2)); or stock of the transferee foreign corporatiogolidated return) and the transferred cor-

(C) There is any other disposition thathat it received in the initial transfer in aporation disposes of substantially all of its
has the effect of an indirect disposition ofaxable transaction, then in the event thaissets (taking into account §1.367(a)-
the transferred property. the gain recognition agreement is lateg(d)(2)(v)) in a transaction in which all

(iv) Ifthe U.S. transferor is required totriggered, the transferor shall be requiregkalized gain is recognized currently.
enter into a new gain recognition agreeto recognize only a proportionate amount (3) Distribution by transferee foreign
ment, as provided in paragraph (g)(2)(iiibf the gain subject to the gain recognitiogorporation of stock of transferred corpo-
of this section, the U.S. transferor musagreement that would otherwise be remtion that qualifies under section 355 or
provide with its next annual certificationquired to be recognized on a subsequegéction 337. If, during the term of the
(described in paragraph (b)(5) of this sedjisposition of the transferred propertyyain recognition agreement, the transferee
tion) a statement that arrangements haygder the rules of paragraph (b)(2) of thigoreign corporation distributes to the U.S.
been made, in connection with the nonsection. The proportion required to beransferor, in a transaction that qualifies
reCOgnition transfer, enSUring that th@ecognized shall be determined by referunder section 355, or ina ||qu|dat|ng dis-
U.S. transferor will be informed of anyence to the percentage of stock (by valugipution that qualifies under sections 332
subsequent disposition of property withyf the transferee foreign corporation reang 337, the stock that initially necessi-
respect to which recognition of gaingeived in the initial transfer that is re+ated the filing of the gain recognition
would be required under the agreement. tained by the United States transferor. agreement (and any additional stock re-

(3) Certain nonrecognition transfers of (i) The rule of this paragraph (h) is il-ceived after the initial transfer), the gain
assets by the transferred corporatio. |ystrated by the following example: recognition agreement shall terminate and

disposition by the transferred corporation have no further effect, provided that im-

of all or a portion of its assets in a transac- Example. A, a United States citizen, owns 100" <™= . 7
tion in which gain or loss would not be rePercent of the outstanding stock of foreign corporamediately after the section 355 distribu-

. . tion X. In a transaction described in section 351, Aj i iquidati .S.
quired to be recognized by the tranSferregﬁchan es his stock in X (and other assets) for 1ﬂe|on o se’ctlon 332 liquidation, the U.S
: . N g _ , 1QPansferor’s basis in the transferred stock
corporation under U.S. income tax prinCipercent of the outstanding voting and nonvoting | it or equal to the basis that it had
ples, will not be treated as a dispositiomstock of foreign corporation Y. A submits an agree- d ) ) X
within the meaning of paragraph (e)(3) ofnent under the rules of this section to recognize galf the t_ra_r_]Sferred stock 'mmed|aFe|y prior
this section if the transferred corporatiofPo" @ later disposition. In the following year, Ato the initial transfer that necessitated the
. . ... disposes of 60 percent of the fair market value of thg RA.
receives in exchange stock or securities

@ock of Y, thus terminating 60 percent of the gain ; ; ;
: : ; ' i) Effective date.The rules of this
a corporation or an interest In a partn€kecognition agreement. One year thereafter, Y dis- ()
ection shall apply to transfers that occur

ship that acquired the assets of the trangeses of 50 percent of the fair market value of th&
ferred corporation (or receives stock in gtock of X. Ais required to include in his income inON Of after July 20, 1998. For matters

corporation that controls the corporatior‘ihe ty'e::w of tthe \I(aterlgislp(asgion ég percentt 540 pe_eovered in this section for per!ods before
acquiring the assets). If the transactioff " e Y T R Y e Isposiguly 20, 1998, the corresponding rules of

. L on of X) of the gain that A realized but did not rec- . _
would be treated as a disposition of Subsgnize on his initial transfer of X stock to Y. 81.367(a)-3T(g) (see 26 CFR part 1, re

stantially all of the transferred corpora- vised April 1, 1998) and Notice 87-85
tion’s assets, the preceding sentence shall(2) Certain dispositions by a domestic((1987-2 C.B. 395); see §601.601(d)-
only apply if the U.S. transferor compliesransferred corporation of substantially (2)(ii) of this chapter) apply. In addition,
with reporting requirements comparablall of its assets.If the transferred corpo- if a U.S. transferor entered into a gain
to those of paragraphs (g)(2)(ii) throughation is a domestic corporation and theéecognition agreement for transfers prior
(iv) of this section, providing for notice, U.S. transferor and the transferred corpdo July 20, 1998, then the rules of
an agreement to recognize gain in the cagation filed a consolidated Federal incom&1.367(a)-3T(g) (see 26 CFR part 1, re-
of a direct or indirect disposition of thetax return at the time of the transfer, theised April 1, 1998) shall continue to
assets previously held by the transferreglain recognition agreement shall termiapply in lieu of this section in the event of
corporation, and an assurance that necesate and cease to have effect if, during theny direct or indirect nonrecognition
sary information will be provided to ap-term of such agreement, the transferredansfer of the same property. See, also,
propriate parties. corporation disposes of substantially al81.367(a)—-3(f).

(h) Transactions that terminate theof its assets in a transaction in which all Par. 6. Section 1.367(b)-1 is added to
gain recognition agreement(1) Taxable realized gain is recognized currently. Ifead as follows:
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81.367(b)-1 Other transfers. Par. 6a. Section 1.367(b)-4 is added tioreign acquiring corporations are not

. read as follows: members of the same affiliated group

(&) Scope.Section 367(b) and the reg- _ (within the meaning of section 1504(a),
ulations thereunder set forth certain rule§1.367(b)-4 Certain exchanges of stocky, ;t \without regard to the exceptions set
regarding the extent to which a foreigrdescribed in section 354, 351, or sectiongyth, in section 1504(b), and substituting
corporation shall be considered to be 854 and 351. the words “more than 50” in place of the
e o ety Sy, (0 I nee T e epies 73 ' 6860 i sectn 1040

. . 2)(A) and (B));
An exchange to which section 367(b) ap2n exchange of stock in a foreign COFDOFé“ )((ii))lmme(diztely after the exchange, a

plies is any exchange described in sectidiPn Py @ United States shareholder if theomestic corporation meets the owner-
332, 351, 354, 355, 356 or 361, with re€Xchange is described in section 351, or Pﬁwip threshold specified by section 902(a)
spect to which the status of a foreign coldescribed in section 354 and is made pu?—r (b) such that it may qualify for a
poration as a corporation is relevant fopuant to a reorganization described in Segeemed paid foreign tax credit if it re-
determining the extent to which incomdion 368(a)(1)(B) (including an exchange, Lo e " o foreign acquiring corpo-
shall be recognized or for determining théhat is also described in section 351)r’ati0n a distribution (directly or through
effect of the transaction on earnings anithout regard to whether the exchangﬁers) of its earnings and profits; and
profits, basis of stock or securities, ofmay also be described in section 361. (iii) The exchanging shareholder re-
basis of assets. Notwithstanding the pre- (b) Recognition of incomelf an ex- i o b eferred stock (other than pre-
ceding sentence, a section 367(b) exhange is described in paragraph (b)(lyérred stock that is fully participating with
change does not include a transfer to tH&) Or (3) of this section, the exChanginQespect to dividends, redemptions and
extent that the foreign corporation fails t¢shareholder shall include in income as orporate growth) in consideration for
be treated as a corporation by reason gfemed dividend the section 1248 amoullh .o, stock or preferred stock that is
section 367(a)(1). See §1.367(a)-3(bplributable to the stock that it exchange%”y participating with respect to divi-
(2)(i) for an illustration of the interaction See, also, 81.367(a)-3(b)(2). However, i 14 v demptions and corporate growth
of sections 367(a) and (b). This parathe case of a recapitalization described i), ‘i the discretion of the District Direc-

graph applies for transfers occurring on dparagraph (b)(3) of this section that oCg, . anq without regard to whether the

after July 20, 1998. curred prior to July 20, 1998, the eXgiqc exchanged is common stock or pre-

(b) [Reserved]. For further guidancechanging shareholder shall include the, oy siock), receives stock that entitles it
see §7.367(b)-1(b) of this chapter. section 1248 amount on its tax return fO{0 participate (through dividends, re-

(c) Notice required—(1) In general. the taxable year that includes the eXzomntion payments or otherwise) dispro-
If any person referred to in section 6012hange described in paragraph (b)(2)iiihortionately in the earnings generated by
(relating to the requirement to make reof this section (and not in the taxable yeaga icular assets of the foreign acquired
turns of income) realized gain or other inof the recapitalization), except that no ingoporation or foreign acquiring corpora-
come (whether or not recognized) on acelusion is required if both the recapitalizasjgp,. See, e.g., paragraph (b)@ample
count of any exchange to which sectioion and the exchange described in parg-ihroughExample 3f this section.
367(b) applies, such person must file @raph (b)(2)(iii) of this section occurred (3) Certain exchanges involving re-
notice of such exchange on or before therior to July 20, 1998. capitalizations. An exchange pursuant to
last date for filing a Federal income tax (1) Loss of United States shareholdep recapitalization under section 368(a)-
return (taking into account any extension8r controlled foreign corporation status. (1)(g) shall be deemed to be an exchange
of time therefor) for the person’s taxableAn exchange is described in this paragescribed in this paragraph (b)(3) if the
year in which such gain or other income igraph (b)(1) if— following conditions are satisfied—
realized. This notice must be filed with (i) An exchanging shareholder receives (j) During the 24-month period imme-
the district director with whom the persorstock of a foreign corporation that is not jately preceding or following the date of
would be required to file a Federal in-controlled foreign corporation; the recapitalization, the corporation that
come tax return for the taxable year in (ii) An exchanging shareholder re-undergoes the recapitalization (or a prede-
which the exchange occurs. Notwithceives stock of a controlled foreign corpocessor of, or successor to, such corpora-
standing anything in this paragraph (c)(1jation as to which the exchanging Unitedion) also engages in a transaction that
to the contrary, no notice under this paraStates shareholder is not a United Stat@guld be described in paragraph (b)(2) of
graph (c)(1) is required to the extent shareholder; or this section but for paragraph (b)(2)(iii) of
transaction is described in both section (iii) The corporation whose stock isthis section, either as the foreign acquired
367(a) and (b), and the exchanging persa@xchanged is not a controlled foreign coreorporation or the foreign acquiring cor-
is not a United States shareholder of thegoration immediately after the transfer. poration; and
corporation whose stock is exchanged. (2) Receipt by domestic corporation of (ii) The exchange in the recapitaliza-
This paragraph applies to transfers occupreferred or other stock in certain in-tion is described in paragraph (b)(2)(iii)

ring on or after July 20, 1998. stances.An exchange is described in thisof this section.

(¢)(2) through (f) [Reserved]. For fur-paragraph (b)(2) if— (4) Examples.The rules of paragraph
ther guidance, see §7.367(b)-1(c)(2) (i) Immediately before the exchange(b)(2) of this section are illustrated by the
through (f) of this chapter. the foreign acquired corporation and théollowing examples:
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Example (i) Facts. FCL1 is a foreign corpora- FC2 as of the date of such event, and which are &b include in income the section 1248 amount attrib-
tion. DC is a domestic corporation that is unrelatetected by the earnings or value of FC1 only if FClutable to the exchanged FC1 stock and the special
to FC1. DC owns all of the outstanding stock obecomes insolvent or has insufficient capital surplusile of this paragraph (b)(5) applies. Thus, for pur-
FC2, a foreign corporation, and FC2 has no outo pay dividends. poses of applying section 1248 or section 367(b) to
standing preferred stock. The value of FC2 is $100 (ii) Result. Under §1.367(a)-3(b)(1), DC will subsequent exchanges, the earnings and profits at-
and DC has a basis of $50 in the stock of FC2. Theot be subject to tax under section 367(a)(1) if it ertributable to DC1’s interest in FC2 will be deter-
section 1248 amount attributable to the stock of FCrs into a gain recognition agreement with respectined by reference to 40 percent of the post-reorga-
held by DC is $20. In a reorganization described ifo the transfer of FC2 stock to FC1. Undemization earnings and profits of FC1 and FC2, and
section 368(a)(1)(B), FC1 acquires all of the stoclg1.367(a)-3(b)(2), the exchange will be subject tby reference to 100 percent of the pre-reorganization
of FC2 and, in exchange, DC receives FC1 votinghe provisions of section 367(b) and the regulationearnings and profits of FC1. The earnings and prof-
preferred stock that constitutes 10 percent of the ouhereunder to the extent that it is not subject to taits attributable to DC1's interest in FC2 do not in-
standing voting stock of FC1 for purposes of sectiofinder section 367(a)(1). Furthermore, even if DClude any earnings and profits accrued by FC2 prior
902(a). Immediately after the exchange, FC1 anglould not otherwise be required to recognize into the transaction. Those earnings and profits are at-
FC2 are controlled foreign corporations and DC is @ome under this section, the District Director mayributed to DC2 under section 1248.

United States shareholder of FC1, so paragrapfevertheless require that DC include the $20 section
(b)(1) of this section does not require inclusion in in4248 amount in income as a deemed dividend from (6) Effective date.This section applies

come of the section 1248 amount. FC2 under paragraph (b)(2) of this section. to transfers occurring on or after July 20,
(i) Result. Pursuant to §1.367(a)-3(b)(2), the

. . . . 1998.
transfer is subject to both section 367(a) and section (5) Special rules for applving section
367(b). Under §1.367(a)-3(b)(1), DC will not beq (®) Sp ppYying (c) and (d) [Reserved]. For further

subject to tax under section 367(a)(1) if it enters into 248 t(.) SUbsequent %xchatr:g(éﬁ). If in- a}uidance, see §7.367(b)-4(c) and (d) of
a gain recognition agreement in accordance withOme 1S not required to _e recggm;e is chapter.

§1.367(a)-8. The amount of the gain recognitiodinder paragraph (b) of this sectionina o, . - | §1.367(b)-7, paragraphs (a)
agreement is $50 less any inclusion under sectidnansaction described in paragraph (b)( ’ .
367(b). Even though paragraph (b)(1) of this Sectiof this section involving a foreign acquir_]and (b) are added to read as follows:

does not apply to require inclusion in income by D .
of the section 1248 amount, DC must neverthele‘igg corporation, then, for purposes of ap§1.367(b)-7 Exchange of stock

include the $20 section 1248 amount in income asRYiNg section 1248 or 367(b) to subsedescribed in section 354.

deemed dividend from FC2 under paragraph (b)(@juent exchanges, the earnings and profits _ ) _

of this section. Thus, if DC enters into a gain recogattributable to an exchanging share- (a) Scope. (1) Th|3_seCt|0n .apphes to
nitiol_n :gr?emetr;:, tgzoamouont is $30 (tt:je $52 gﬁiﬁddel"s stock received in the transactio" excrf:angﬁ of SthCk.In qforelgn corpora-
realized less the recognized under sectiop : -
367(b)). (If DC fails to enter igto a gain recognitionShaII be,determmed by reference, to thgo':' (C:S Zretﬂr?;da;nZSLilIg:]nllgzg?be)?toi%rl?r_
agreement, it must include in income under sectiocBXchanging shareholder’s pro rata intereS2Y ;

367(a)(1) the $50 of gain realized: $20 of which idn the earnings and profits of the foreigrfind On or after July 20, 1998, it—

treated as a dividend. Section 367(b) does not appycquiring corporation and foreign ac- (i) The eXChange_ is described in sec-
in such case.) quired corporation that accrue after th&on 354 or 356 and is made pursuant to a

Example 2—(i) Facts. The facts are the same as . : . i 1 i i i
P O transaction, as well as its pro rata |ntere§F0rgan'zat'on described in section

in Example 1 except that DC owns all of the out- ! - h .
standing stock of FC1 immediately before the trand the earnings and profits of the foreigre0S(@)(1)(B) through (F);and
(i) The exchanging person is either a

action. acquired corporation that accrued prior to \, .
(ii) Result. Both section 367(a) and sectionthe transaction. See also section 1248(céj-n'ted States shareholder or a foreign
367(b) apply to the transfer. Paragraph (b)(2) of thigz)(D)(”) The earnings and profits attrib- orporation having a United States share-

section does not apply to require inclusion of th . i i -
pply q ble to an exchanging shareholder’EOIder who is also a United States share

i 5 dta
section 1248 amount. Under paragraph (b)(2)(i) o ‘ ’ ) Ider of th rooration wh K i
this section, the transaction is outside the scope 8t0CK received in the transaction shall nCRO der of the corporatio ose stock Is

paragraph (b)(2) of this section, because FC1 anisiclude any earnings and profits of theexchanged. . .

FC2 are, immediately before the transaction, memoreign acquiring corporation that accrued (2) .HOWG\'/eI‘, this section shall not

bers of the same affiliated group (within the mean- rior to the transaction apply if a United States shareholder ex-

ing of such paragraph). Thus, if DC enters into Q " . : . changes stock of a foreign corporation in

gain recognition agreement in accordance with (i) The following example illustrates h d ibed | ti

§1.367(a)-8, the amount of such agreement is $5this paragraph (b)(5): an exchange described in section

As in Example 1if DC fails to enter into a gain 368(a)(1)(B). For further guidance, see

recognition agreement, it must include in income Example. (i) Facts. DC1, a domestic corpora- §1.367(b)-4.

$50, $20 of which will be treated as a dividend.  tion, owns all of the stock of FC1, a foreign corpora- (b) [Reserved]. For further guidance,
Example 3-(i) Facts. FC1 is a foreign corpora- tion. DC1 has owned all of the stock of FC1 sincesee §7.367(b)—7(b) of this Chapter.

tion. DC is a domestic corporation that is unrelatefC1’s formation. DC2, a domestic corporation,

to FC1. DC owns all of the stock of FC2, a foreigrPwns all of the stock of FC2, a foreign corporation. x xk * %

corporation. The section 1248 amount attributabl®C2 has owned all of the stock of FC2 since FC2's

to the stock of FC2 held by DC is $20. In a reorgaformation. DC1 and DC2 are unrelated. Inareorga- Par. 8. Section 1.367(d)—1T is amended

nization described in section 368(a)(1)(B), FC1 achization described in section 368(a)(1)(B), DClpy adding a sentence at the end of para-

quires all of the stock of FC2 in exchange for FC1ransfers all of the stock of FC1 to FC2 in eXChanggraph (a) to read as follows:

voting stock that constitutes 10 percent of the oufor 40 percent of FC2. DC1 enters into a five-yeal

standing voting stock of FC1 for purposes of sectiogain recognition agreement under the provisions %1.367(d)—1T Transfers of intangible

902(a). The FCL1 voting stock received by DC in th&8 1.367(a)-3(b) and 1.367(a)-8 with respect to the tv to f . ti

exchange carries voting rights in FC1, but by agredransfer of FC1 stock to FC2. property to foreign corporafions

ment of the parties the shares entitle the holder to (i) Result. DC1's transfer of FC1 to FC2 is an (temporary).

dividends, amounts to be paid on redemption, anexchange described in paragraph (b) of this section. o

amounts to be paid on liquidation, which are to b&ecause the transfer is not described in paragraph (@ *** For purposes of determining

determined by reference to the earnings or value @)(1), (2) or (3) of this section, DC1 is not requiredwhether a U.S. person has made a transfer
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of intangible property that is subject to theng any statement to the contrary on Form (2) The U.S. transferor is a tax-exempt
rules of section 367(d), the rules 0®26, the form and attachments must be antity and the income was not unrelated
81.367(a)—1T(c) shall apply. tached to, and filed by the due date (inbusiness income; or
cluding extensions) of, the transferor's in- (3) The transfer was taxable to the U.S.
come tax return for the taxable year thatansferor under §1.367(a)-3(c), and such

Par. 9. Section 1.6038B-1 is added timcludes the date of the transfer (as deperson properly reported the income from
read as follows: fined in §1.6038B—1T(b)(4)). Any attach-the transfer on its timely-filed (including
ment to Form 926 required under the rulegxtensions) Federal income tax return for
of this section is filed subject to the transthe taxable year that includes the date of
feror's declaration under penalties of perthe transfer; or

(a) Purpose and scopeThis section JUry on Form 926 that the information (B) The U.S. transferor owned 5 per-
sets forth information reporting require-Submitted is true, correct, and complete tgent or more of the total voting power or
ments under section 6038B concerninrg1e best of the transferor's knowledge anthe total value of the transferee foreign
certain transfers of property to foreig elief. corporation immediately afte_r th? transfer
corporations. Paragraph (b) of this sec- (i) Reporting by corporate transferor, (faking into account the attribution rules
tion provides general rules explainingf the transferor is a corporation, FornPf section 318 as modified by section
when and how to carry out the reporting26 must be signed by an authorized offi2>8(b)) and either:
required under section 6038B with recer of the corporation. If, however, the (1) The transferor (or one or more suc-
Spect to the transfers to foreign Corporéransferor iS a member Of an affiliateocessor.f_) properly entteredd In§t103a67galn
tions. Paragraph (c) of this section angrouplu;derdsect(ijon 1I504(a)(1) that files £7€09NIION agreement under 2. (@)-

1.6038B—1T(d) specifv the informationconsolidated Federal income tax returrt)’ )
t§hat is requireél t)o bpe refgorted with respe®ut the transferor is not the common par—_t(z) 'I(;hfhtrqnsferor s a tax-te xemplt ten(;
to certain transfers of property that are de&nt corporation, an authorized officer Oguysiﬁgss in((a:c;rrr]:;(')r:re was not unrefate
scribed in section 6038B(a)(1)(A) andthe common parent corporation must sig (3) The transferor properly reported
367(d), res'pectlvely.. Sectlon 1'_603881:0@ 926. o the income from the transfer on its timely-
1T(e) specifies the limited reporting that (i) Transfers of jointly-owned prop-

filed (including extensions) Federal in-
is required with respect to transfers ofrty. If two or more persons t_ransfercome( tax retu?n for the tax?’;\ble year that
property described in section 367(e)(1)ointly-owned property to a foreign cor-.

- : L . includes the date of the transfer.
Paragraph (f) of this section sets forth theoration in a transfer with respect to (i) Transfers before July 20, 1998
consequences of a failure to comply withvhich a notice is required under this seg, ;. respect to transfers occurri,ng after
the requirements of section 60388 antion, then each person must report Wity ... 1o '16 1987, and prior to July 20
this section. For effective dates, see pargespect to the particular interest trans]-rgg8 a U.S. transferor that transferred
graph (g) of this section. For rules referred, specifying the nature and extent or forei

! ! - he int - husband ‘l{j.s. or foreign stock or securities in a
garding transfers to foreign partnershipgne interest. However, a husband anf,qfer described in section 367(a) is not

see section 6038B(a)(1)(B) and any reguwife who jointly file a single Federal in- g ot 1o section 6038B if such person is
lations thereunder. come tax return may file a single FOMYyascribed in paragraph (b)(2)(i)(A) of this
(b) Time and manner of reportirg(1) 926 with their tax return. section.
In general—(i) Reporting procedure. (2) Exceptions and special rules for 3y gpecial rule for transfers of cash.
Except for stock or securities qualifyingtransfers of stock or securities under Sec[Reserved].
under the special reporting rule of paration 367(aj—(i) Transfers on or after July * 4y [Reserved]. For further guidance,
graph (b)(2) of this section, or cash20, 1998. A U.S. person that transfersgee §1.6038B-1T(b)(4).
which is currently not required to be restock or securities on or after July 20, (c) Information required with respect
ported, any U.S. person that makes 8998, in a transaction described in sectiof, transfers described in section
transfer described in section 6038B(a)(1)6038(a)(1)(A) will be considered to havesn3gB(a)(1)(A).A U.S. person that trans-
(A), 367(d) or (e)(1) is required to reportsatisfied the reporting requirement undefgrg property to a foreign corporation in
pursuant to section 6038B and the rules sfection 6038B and paragraph (b)(1) on exchange described in section
this section and must attach the requireithis section if either— 6038B(a)(1)(A) (including unappreciated
information to Form 926 (Return by (A) The U.S. transferor owned lessproperty other than cash) must provide
Transferor of Property to a Foreign Corthan 5 percent of both the total votinghe following information, in paragraphs
poration, Foreign Estate or Trust, or Forpower and the total value of the transferei@belled to correspond with the number or
eign Partnership). For purposes of detefereign corporation immediately after theetter set forth in this paragraph (c) and
mining a U.S. transferor that is subject téransfer (taking into account the attribu§1.6038B—1T(c)(1) through (5). If a par-
section 6038B, the rules of §1.367(a)tion rules of section 318 as modified byticular item is not applicable to the subject
1T(c) and 8§1.367(a)-3(d) shall apply withsection 958(b)), and either: transfer, the taxpayer must list its heading
respect to a transfer described in section (1) The U.S. transferor qualified forand state that it is not applicable. For spe-
367(a), and the rules of §1.367(a)-1T(chonrecognition treatment with respect teial rules applicable to transfers of stock
shall apply with respect to a transfer dethe transfer (i.e., the transfer was not ta>er securities, see paragraph (b)(2)(ii) of
scribed in section 367(d). Notwithstandable under §81.367(a)-3(b) or (c)); or  this section.

* * * * *

§1.6038B-1 Reporting of certain
transactions.
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(1) through (5) [Reserved]. For furtherthis section shall, nevertheless, have failed (c) Introductory text [Reserved]. For
guidance, see 81.6038B-1T(c)(1) througto comply if, for example, the transferorfurther guidance, see 81.6038B-1(c).
(5). reports therein that property will be used

(6) Application of section 367(a)(5)f in the active conduct of a trade or business
the asset is transferred in an exchange dastside of the United States, but in fact the (6) [Reserved]. For further guidance,
scribed in section 361(a) or (b), a stateproperty continues to be used in a trade gee §1.6038B-1(c)(6).
ment that the conditions set forth in théusiness within the United States.
second sentence of section 367(a)(5) and(3) Reasonable cause exceptiohhe
any regulations under that section haverovisions of paragraph (f)(1) of this sec- (f) [Reserved]. For further guidance,
been satisfied, and an explanation of arfjon shall not apply if the transferor showssee §1.6038B-1(f).
basis or other adjustments made pursuaih@t a failure to comply was due to rea- (q) Effective dateThis section applies
to section 367(a)(5) and any regulation§onable cause and not willful neglectyy transfers occurring after December 31,
thereunder. The transferor may do so by providing & 9ga, except paragraph (e)(1) applies to

(d) and (e) [Reserved]. For furthewritten statement to the district directoransfers occurring on or after September
guidance, see §160388_1T(d) and (e) haVing jUriSdiCtion of the taXpayel"S re-13’ 1996. See §16038B—1T(a) through

(f) Failure to comply with reporting re- turn for the year of the transfer, settinqb)(z), (c) introductory text, and (f) (26
quirements—(1) Consequences of fail- forth the reasons for the failure to compIyCFR part 1, revised April 1, 1998) for
ure. If a U.S. person is required to file aWhether a failure to comply was due tq . <o océurring prior to Ju,|y 20 1998,
notice (Or otherwise Comp|y) under para[easonable cause shall be determined ?/ee §160388—1 for transfers OC,CUrring
graph (b) of this section and fails to comthe district director under all the facts an In or after July 20, 1998
ply with the applicable requirements ofcircumstances. ’ '
section 6038B and this section, then with (4) Definition of intentional disregard. PART 7—TEMPORARY INCOME TAX
respect to the particular property as t#f the transferor fails to qualify for the ex-REGULATIONS UNDER THE TAX
which there was a failure to comply—  ception under paragraph (f)(3) of this sSescREFORM ACT OF 1976

() That property shall not be considtion and if the taxpayer knew of the rule o
ered to have been transferred for use ®F regulation that was disregarded, the Par. 11. The authority citation for part

the active conduct of a trade or businedailure will be considered an intentional7 continues to read in part as follows:
outside of the United States for purpose@isregard of section 60388, and the mon- Authority: 26 U.S.C. 7805 * * *
of section 367(a) and the regulationgtary penalty under paragraph (f)(1)(ii) of Par. 12. Section 7.367(b)-1 is
thereunder: this section will not be limited to amended as follows:

(i) The U.S. person shall pay a penalty$100,000. See 81.6662-3(b)(2). 1. Paragraphs (a) and (c)(1) are re-
under section 6038B(b)(1) equal to 10 (g) Effective date.This section applies vised.
percent of the fair market value of thdo transfers occurring on or after July 20, 2. The authority citation at the end of
transferred property at the time of the ex1998. See 81.6038B-1T for transfers oghe section is removed.

* * * * *

* * * * *

change, but in no event shall the penaltgurring prior to July 20, 1998. ~ The revisions read as follows:
exceed $100,000 unless the failure with Par. 10. Section 1.6038B-1T is

respect to such exchange was due to iamended as follows: §7.367(b)-1 Other transfers.
tentional disregard (described under para- 1. The section heading is revised.

: L (a) [Reserved] For guidance relating
grqph ()(4) of t.h'S sec.tloln), gnd : 2. Paragraphs (a) through (b)(2) are r% transfers occurring on or after July 20,
(iii) The period of limitations on as- Vised. f this ch
sessment of tax upon the transfer of that 3. Paragraph (b)(3) is redesignated as)98, see §1.367(b)-1(a) of this chapter.
property does not expire before the datearagraph (b)(4). % % % %
which is 3 years after the date on which 4. New paragraph (b)(3) is added and _ )
the Secretary is furnished the informatiotieserved. (©)(1) [Reserved] For guidance relating
required to be reported under this section. 5. Paragraph (c) introductory text is ref® transfers occurring on or after July 20,
See section 6501(c)(8) and any reguladsed and paragraph (c)(6) is added. 1998, see 81.367(b)-1(c) of this chapter.
tions thereunder. 6. Paragraph (f) is revised. 5 x % % %
(2) Failure to comply. A failure to 7. Paragraph (g) is added. . .
comply with the requirements of section The revisions and additions read as fol- Par. 13. Section 7.367(b)-4 is amended

6038B is— lows: as follows: _

() The failure to report at the proper _ _ 1. Paragraphs (a) and (b) are revised.
time and in the proper manner any mate -1-6038_5—1T Reporting of certain 2. The authority citation at the end of
ial information required to be reported’ansactions (temporary). the section is removed.
under the rules of this section; or (a) through (b)(2) [Reserved]. For fur- The revision reads as follows:

(if) The provision of false or inaccurateyher guidance, see §1.6038B-1(a) throu ; ;
information in purported compliance With(b)(Z?, ’ ® %}Vrggr?e(t:%:n gre];tzggggarr]g\i;gﬁscnbed
the requirements of this section. Thus, a (b)(3) [Reserved]. P '

transferor that timely files Form 926 with (a) and (b) [Reserved]. For guidance
the attachments required under the rules of ok ok ox o relating to transfers occurring on or after
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July 20, 1998, see 8§1.367(b)-4(a) and (b) Michael P. Dolan, Section 483.—Interest on

of this chapter. Deputy Commissioner of Certain Deferred Payments

R, Internal Revenue.
The adjusted applicable federal short-term, mid-

term, and long-term rates are set forth for the month

Par. 14. Section 7.367(b)-7 isApproved May 13, 1998. of July 1998. See Rev. Rul. 98-33, page 26.

amended as follows:

1. Paragraph (a) is revised. A D_onaIdSC. Lubick, f
2. The authority citation at the end of ssistant Secretary o Secti .
ection 642.—Special Rules for
the section is removed. the Treasury. P

Credits and Deductions

(Filed by the Office of the Federal Register on June )
18, 1998, at 8:45 a.m., and published in the issue of Federal short-term, mid-term, and long-term
§7.367(b)-7 Exchange of stock the Federal Register for June 19, 1998, 63 F.Rates are set forth for the month of July 1998. See

described in section 354. 33550) Rev. Rul. 98-33, page 26.

The revision reads as follows:

(a) [Reserved] For guidance relating

to transfers occurring on or after July 20S . T ; .
. ection 382.—Limitation on Net  Section 807.—Rules for Certain
1998, see §1.367(b)-7(a) of this chapter.

‘Operating Loss Carryforwards Reserves
e and C(_ertaln Bwlt-lq Losses The adjusted applicable federal short-term, mid-
PART 602—OMB CONTROL Following Ownership Change term, and long-term rates are set forth for the month
NUMBERS UNDER THE The adjusted applicable federal long-term rate i(s)f Ul 1998, See Rev. Rul. 98-33, page 26
PAPERWORK REDUCTION ACT set forth for the month of July 1998. See Rev. Rul.
. o 98-33, page 26. ) .
Par. 15. The authority citation for part Section 846.—Discounted
602 continues to read as follows: Unpaid Losses Defined
Authority: 26 U.S.C. 7805. ; e ;
Par 16y In §602.101, paragraph (C) iSectlon 412.—Minimum Fundmg The adjusted applicable federal short-term, mid-
’ 0o ' P grap §tandards term, and long-term rates are set forth for the month
amended by: . of July 1998. See Rev. Rul. 98-33, page 26.
1. Removing the following entry from  The adjusted applicable federal short-term, mid-
the table: term, and long-term rates are set forth for the month

of July 1998. See Rev. Rul. 98-33, page 26.

Section 1274.—Determination

CFR part or section Current OMB of Issue Price in the Case of
where identified control No. Certain Debt Inst ts | d
and described Section 467.—Certain Payments fo?'rP?Ic? e?t nstruments issue
. e . = for tr_\e Use of Property or perty
Services (Also sections 42, 280G, 382, 412, 467, 468, 482,
1.367(a)-3T ............. 1545-0026 483, 642, 807, 846, 1288, 7520, 7872.)
The adjusted applicable federal short-term, mid-
ok ox kK term, and long-term rates are set forth for the month Federal rates; adjusted federal rates;
of July 1998. See Rev. Rul. 98-33, page26. adjusted federal long-term rate, and
2. Adding the following entry to the the long-term exempt rate.For purposes
table in numerical order to read as folg .o ae0 oo pUos f of sections 1274, 1288, 382, and other
lows: ection ——>pecial RUles Tor  gections of the Code, tables set forth the
Mining and Solid Waste rates for July 1998.

§602.101 OMB Control numbers. Reclamation and Closing Costs
Rev. Rul. 98-33

The adjusted applicable federal short-term, mid-

FoRox kX term, and long-term rates are set forth for the month This revenue ruling provides various

(c) *** of July 1998. See Rev. Rul. 98-33, page 26. prescribed rates for federal income tax
purposes for July 1998 (the current

CFR part or section Current OMB . . month.) Table 1 contains the short-term,
where identified control No. ~ Section 482.—Allocation of mid-term, and long-term applicable fed-
and described Income and Deductions Among eral rates (AFR) for the current month for
Taxpayers purposes of section 1274(d) of the Inter-

Federal short-term, mid-term, and Iong-termnal Revenue .COde' Table 2 contains the
1.367(a)-8 . .............. 1545-127] < are set forth for the month of July 1998, seshort-term, mid-term, and long-term ad-
Rev. Rul. 98-33, page 26. justed applicable federal rates (adjusted

AFR) for the current month for purposes
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of section 1288(b). Table 3 sets forth theow-income housing credit described irfor life or for a term of years, or a remain-

adjusted federal long-term rate and thsection 42(b)(2) for buildings placed inder or a reversionary interest for purposes
long-term tax-exempt rate described iservice during the current month. Table 6f section 7520. Finally, Table 6 contains
section 382(f). Table 4 contains the apeontains the federal rate for determininghe blended annual rate for purposes of
propriate percentages for determining ththe present value of an annuity, an interesection 7872.

REV. RUL. 98-33 TABLE 1
Applicable Federal Rates (AFR) for July 1998
Period for Compounding
Annual Semiannual Quarterly Monthly
Short-Term
AFR 5.56% 5.48% 5.44% 5.42%
110% AFR 6.12% 6.03% 5.99% 5.96%
120% AFR 6.69% 6.58% 6.53% 6.49%
130% AFR 7.25% 7.12% 7.06% 7.02%
Mid-Term
AFR 5.68% 5.60% 5.56% 5.54%
110% AFR 6.25% 6.16% 6.11% 6.08%
120% AFR 6.83% 6.72% 6.66% 6.63%
130% AFR 7.41% 7.28% 7.21% 7.17%
150% AFR 8.58% 8.40% 8.31% 8.26%
175% AFR 10.04% 9.80% 9.68% 9.61%
Long-Term
AFR 5.88% 5.80% 5.76% 5.73%
110% AFR 6.48% 6.38% 6.33% 6.30%
120% AFR 7.08% 6.96% 6.90% 6.86%
130% AFR 7.68% 7.54% 7.47% 7.42%
REV. RUL. 98-33 TABLE 2
Adjusted AFR for July 1998
Period for Compounding
Annual Semiannual Quarterly Monthly
Short-term
adjusted AFR 3.80% 3.76% 3.74% 3.73%
Mid-term
adjusted AFR 4.22% 4.18% 4.16% 4.14%
Long-term
adjusted AFR 5.00% 4.94% 4.91% 4.89%
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REV. RUL. 98-33 TABLE 3
Rates Under Section 382 for July 1998
Adjusted federal long-term rate for the current month 5.00%

Long-term tax-exempt rate for ownership changes during the current month (the highest of the
adjusted federal long-term rates for the current month and the prior two months.) 5.15%

REV. RUL. 98-33 TABLE 4
Appropriate Percentages Under Section 42(b)(2) for July 1998
Appropriate percentage for the 70% present value low-income housing credit 8.35%

Appropriate percentage for the 30% present value low-income housing credit 3.58%

REV. RUL. 98-33 TABLE 5
Rate Under Section 7520 for July 1998

Applicable federal rate for determining the present value of an annuity, an interest for life or a
term of years, or a remainder or reversionary interest 6.8%

REV. RUL. 98-33 TABLE 6
Blended Annual Rate for 1998

Section 7872(e)(2) blended annual rate for 1998 5.63%
Section 1288.—Treatment of Section 7520.—Valuation Section 7872.—Treatment of
Original Issue Discount on Tax- Tables Loans With Below-Market
Exempt Obligations Interest Rates

The adjusted applicable federal short-term, mid-
The adjusted applicable federal short-term, migl€m, and long-term rates are set forth for the month ¢ agjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the monfff July 1998. See Rev. Rul. 98-33, page 26. term, and long-term rates are set forth for the month
of July 1998. See Rev. Rul. 98-33, page 26. of July 1998. See Rev. Rul. 98-33, page 26.
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Part lll. Administrative, Procedural, and Miscellaneous

2|6 CFR; 601%103: Exgminatign of returns and country and who is (A) a citizen of the Date of Departure
claims for refund, credit, or abatement; ; i oL
determination of correct tax liability. Umt.ed States and establishes to the Sat@OUI’]'[I‘y On or After
(Also Part I, sections 911, 1.911-1) faction of the Secretary of the Treasury i
that the individual has been a bona fid&epublic of the
resident of a foreign country or countries Congo June 7, 1997
Rev. Proc. 98-38 for an uninterrupted period that includesierra Leone May 28, 1997
SECTION 1. PURPOSE an entire taxable year, or (B) a citizen_ O ajikistan November 26, 1997

resident of the United States who, during
~ 01. This revenue procedure providegny period of 12 consecutive months, is .05 Accordingly, for purposes of § 911
information to any individual who failed present in a foreign country or countriesf the Code, an individual who left one of
to meet the eligibility requirements ofduring at least 330 full days. the foregoing countries on or after the
geilalu(gé(? d?/];trzee Ig(t;rg;l()l::viin;efo?gide_ 03. Section 911(d)(4) of the Code IOr?’specified departure date shall be treated as
ions. 9ides an exception to the eligibility re-, ¢ jified individual with respect to the

country precluded the individual fromquirements of § 911(d)(1). An individual " . . Conn
meeting those requirements for taxableill be treated as a qualified individualperIOd d-urlng which that |r?d|V|dugI was
year 1997. with respect to a period in which the indiPresent m, orwas a '?O”a f|.de.r(.aS|dent of,

02. The Internal Revenue Service hagidual was a bona fide resident of, or wa8Uch foreign country if the individual es-
previously listed countries for which thepresent in, a foreign country if the indi-tablishes a reasonable expectation of
eligibility requirements of § 911(d)(1) of vidual left the country during a period formeeting the requirements of § 911(d) but
the Code are waived under § 911(d)(4yhich the Secretary of the Treasury, aftefior those conditions.
because of adverse conditions in thosgonsultation with the Secretary of State, .06 To qualify for relief under § 911(d)—
countries during the time periods stated!etermines that individuals were requireg4) of the Code, an individual must have
See Rev. Proc. 97-51, 1997-45 |.R.B. §0 leave because of war, civil unrest, opgiaplished residency or have been physi-
Rev. Proc. 96-33, 1996-1 C.B. 720, angMilar adverse conditions that precludedyy, nresent in the foreign country on or
Rev. Proc. 95-45, 1995-2 C.B. 412. Thi!¢ normal conduct of business. An md'(%)_rior to the date that the Secretary of the

; ; idual must establish that but for thos . o

revenue procedure lists countries added g%nditions the individual could reason-1reasury determines that individuals were

the list in 1997, for which the eligibility . required to | the forei trv. Indi-
ably have been expected to meet the eligi€qU!I'ed 10 leave the foreign country. Indi

requirements of § 911(d)(1) are waived; ility requirements. viduals who establish residency or are first

Rev. Proc. 97-51, Rev. Proc. 9633, and) " 1997, the Secretary of the Treashysically present in the foreign country

;?g&f;ﬁ: 9e5ri_c?dssrl?snt]:clint;]r:a:Z:Ir\f(;geoar:]i%ury in consultation with the Secretary offter the date that the Secretary prescribes,
’ pe State, has determined that war, civil unshall not be treated as qualified individuals
ted from this revenue procedure fo

fest, or similar adverse conditions that Prainder § 911(d)(4) of the Code pursuant to

revity cluded the normal conduct of business ex g11(d)(4)(C). For example, individuals
SEC. 2. BACKGROUND isted in the following countries F’eg'nn'ngwho are first physically present in Albania
. on or after the specified periods: after March 12, 1997, are not eligible to

01. Section 911(a) of the Code allows a . ! . .
“qualified individual,” as defined in § Date of Departure qualify for the exemption prescribed in §
911(d)(1), to exclude foreign earned inCountry On or After 911(d)(4) of the Code__ -
come and housing cost amounts from grog§pania March 12, 1997 .07 In o_r_der tq assist those individuals
income. Section 911(c)(3) of the Code aleambodia July 9, 1997 who are filing prior year or amended tax
lows a qualified individual to deduct housCentral African returns, the Internal Revenue Service is re-
ing cost amounts from gross income. Republic March 28, 1997 publlshlng the country added to the list in

02. Section 911(d)(1) of the Code debemocratic Republic 1996 for which the eligibility requirements
fines the term “qualified individual” as an of the Congo of § 911(d)(1) of the Code are waived
individual whose tax home is in a foreign (formerly Zaire)  May 3, 1997 under 8§ 911(d)(4) for the ye2996:

Date of Departure

Country On or After On or Before

Central African Republic May 21, 1996 September 12, 1996
No new departure dates were added to tt@w to claim this exclusion, or on how toSEC. 4. EFFECT ON OTHER
list for tax years 1994 and 1995. file an amended return, should contact BOCUMENTS

local IRS Office or, for a taxpayer resid-

SEC. 3. INQUIRIES ing or traveling outside the United States, Rev. Proc. 97-51, 1997-45 LLR.B. 9 is

A taxpayer who needs assistance otihe nearest overseas IRS office. supplemented.
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DRAFTING INFORMATION ance set forth in this notice. Until suchtion 877. In addition, section 877(e)(5)
o ) regulations are issued, taxpayers may reuthorizes the Secretary to prescribe ap-
The principal author of this revenuey, ihe guidance set forth in this notice. propriate regulations to carry out the pur-

prqcedure is Leslig B. van Qer Wal of the poses of section 877(e).
8ﬁ;|ce t(_)f ,Alsssolglat? t(l’:]hlef fCour:_seISECTION [I. BACKGROUND In section IV of Notice 97—19, Trea-
nternational). For further information ; ;
; ; ury and the Service announced that, until
regarding this revenue procedure contact S€ction 877 generally provides that gy

Jegulations are issued, a former long-term

itizen who loses U.S. citizenship or
Mr. Carl Cooper at (202) 622-3840 (not & P kesident may request a ruling for a deter-

long-term resident (as defined in sectio

toll-free call). 877(e)(2)) who ceases to be taxed asination as to whether such individual
U.S. resident (collectively, individualsn@d @ principal purpose of tax avoidance

Naotice 9834 who “expatriate”) within the 10-year pe_lf the individual is _W|th|n_certa|n cat(_a—
riod immediately preceding the close opories enumgrated in sect!on IV of Notice

SECTION |. PURPOSE the taxable year will be taxed on U.s97-19. Section IV of Notice 97-19 also

source income (as modified by sectiofrovides detailed gqidance on ruling re-
Sections 877, 2107, and 2501(a)(3) o§77(d)) for such taxable year, unless sudhU€sts under sections 877, 2107 and

the Internal Revenue Code (Code) govenigss or cessation did not have for one #°01(2)(3). including the procedures for
the federal tax treatment of certain formefts principal purposes the avoidance ofUPmitting a request, the information that
U.S. citizens and former U.S. long-termy s. taxes. Sections 2107 and 2501 (a)(8)ust Pe submitted with a request, and the
residents. Section IV of Notice 97-19provide special estate and gift taxfect of a favorable determination.

1997-1 C.B. 394, provides guidance "regimes, respectively, for individuals WhosecTiON 111 RULING REQUEST
garding the ruling request process undefxpatriate with a principal purpose tog ;BMISSIONS
these sections, including the procedureg,oid U.S. taxes.
for submitting a ruling request and the ef- A former citizen is considered to have Difficulties of current ruling practice.
fect of a favorable ruling. expatriated with a principal purpose tcSince the issuance of Notice 97—19, the
This notice modifies certain portions ofayoid U.S. taxes for purposes of sectionService has received a substantial number
section 1V of Notice 97-19 by providing 877, 2107 and 2501(a)(3) if the individ-of requests for rulings under sections
that certain individuals, in order to rebujal's average income tax liability (the877(c)(1), 2107(a)(2)(B), and 2501(a)(3)-
the presumption of tax motivation undertax liability test”) or the individual’s net (C). In considering these requests, the
sections 877(a)(2), 2107(a)(2)(A), andvorth (the “net worth test”) on the date ofService has found that making a determi-
2501(a)(3)(B), are no longer required texpatriation exceed certain thresholdsation regarding tax avoidance in an ad-
obtain a substantive ruling that the indiSee sections 877(a)(2), and 2107(a)(2)(AJance ruling presents difficulties due to
vidual did not have a principal purpose oand 2501(a)(3)(B). the inherently factual and subjective na-
tax avoidance. Rather, these individuals A former U.S. citizen whose net worthture of the inquiry. In some cases, the Ser-
may rebut the presumption of tax avoidor average tax liability exceeds theseice has been able to reach a determina-
ance if they submit a complete ruling rethresholds, however, will not be considtion as to whether the individual’s
quest in good faith. The Service will ruleered to have a principal purpose of taexpatriation had for one of its principal
as to whether a submission was completg/oidance by reason of one of those testirposes the avoidance of U.S. taxes
and provided in good faith. However, unif that former citizen is described withinbased on the information submitted with
less the Service also issues a substantigertain statutory categories and submitsthe ruling request. In other cases, how-
ruling that the individual’s expatriation request for a ruling within one year of theever, the Service has not been able to
did not have for one of its principal pur-date of loss of U.S. citizenship for themake a definitive advance determination
poses the avoidance of U.S. taxes, an iSecretary’s determination as to whethenegarding a principal purpose of tax avoid-
dividual who receives a ruling that his orsuch loss had for one of its principal purance because the information submitted
her request is complete and was submittggbses the avoidance of U.S. taxes. Sedth the ruling request did not clearly es-
in good faith may, in a subsequent examgections 877(c)(1), 2107(a)(2)(B), andablish the existence or lack of such a prin-
nation of the individual’s returns, ulti- 2501(a)(3)(C). cipal purpose.
mately be found to have had a principal The tax liability and net worth tests Under section IV of Notice 97-19, an
purpose of tax avoidance based on all thelso apply for purposes of determiningxpatriate eligible to submit a ruling will
facts and circumstances. whether a former long-term resident idbe subject to sections 877, 2107, or 2501,
This notice also specifies the informaconsidered to have a principal purpose afnless such individual obtains a favorable
tion required to be submitted in order taax avoidance. Section 877(e)(3)(A) proruling, rather than merely submits a re-
receive a ruling from the Service that a revides that the exception set forth in seqguest, that the individual's expatriation
guest is complete and was submitted ition 877(c) with respect to U.S. citizengdid not have for one of its principal pur-
good faith, as well as modifies the catewho submit a request for a ruling shall noposes the avoidance of U.S. taxes. Thus,
gories of former long-term residents eligiapply to former long-term residents.under current law, an expatriate would be
ble to submit ruling requests. However, section 877(e)(4) gives the Seadversely affected (i.e., the presumption
Treasury and the Service expect toetary the authority to exempt categoriesf tax avoidance would apply) if the Ser-
issue regulations to incorporate the guidsf former long-term residents from secvice were unable to make an advance de-
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termination regarding tax motivation intimely manner, and (iii) provides the Serhad for one of its principal purpose the
certain cases because of the inherentlyice with a complete and good faith rulingavoidance of U.S. taxes. Accordingly,
factual and subjective nature of such arequest submission. this notice modifies the information that
inquiry. The Service will rule as to whether amust be submitted with ruling requests to
Modification of current ruling practice. submission was complete and provided iansure that all useful information is sub-
Due to the foregoing reasons, Treasurgood faith. A ruling that a request constimitted with these requests. Much of the
and the Service have decided to modiffutes a complete and good faith submisnformation requested below was also re-
the current ruling practice. Under thesion may, depending on the informatiomquested in Notice 97-19. For conve-
modified ruling practice, an individual submitted, also contain either: nience, however, the list below sets forth
may overcome the presumption of tax (1) a substantive ruling that the indi-all of the information that must be in-
avoidance under sections 877(a)(2)idual’s expatriation did not have for onecluded with ruling requests submitted
2107(a)(2)(A), and 2501(a)(3)(B) by sub-of its principal purposes the avoidance oéfter July 6, 1998.
mitting a request for a ruling as toU.S. taxes in those cases where the infor- To be considered a complete and good
whether the individual's expatriation hadmation submitted clearly establishes th&ith submission by the Service, a request
for one of its principal purposes thédack of such a principal purpose; or submitted by a citizen or long-term resi-
avoidance of U.S. taxes, provided that (2) a substantive ruling that the indi-dent for a ruling as to whether the individ-
such individual’s ruling request is com-vidual's expatriation did have for one ofual’'s expatriation had for one of its princi-
plete and was submitted in good faith. its principal purposes the avoidance opal purposes the avoidance of U.S. taxes
Under such circumstances, the pred.S. taxes in those cases where the infomust contain the following information,
sumption of tax avoidance under sectionsation submitted clearly establishes thwith paragraphs labeled to correspond
877(a)(2), 2107(a)(2)(A), and 2501 (a)-existence of such a principal purpose.  with the numbers set forth below:
(3)(B) will not apply even if the individual ~ Alternatively, a ruling that a request (1) the date (or expected date) of expa-
does not receive a substantive ruling thabnstitutes a complete and good faith sultriation;
the individual's expatriation did not havemission may express no opinion as to (2) a full explanation of the individ-
for one of its principal purposes the avoidwhether the individual's expatriation hadual’s reasons for expatriating;
ance of U.S. taxes. However, in a subséer one of its principal purposes the avoid- (3) the individual's date of birth;
guent examination of such an individual'sance of U.S. taxes in those cases where the(4) all foreign countries of which the
returns, the individual may ultimately beinformation submitted clearly establishesndividual is a resident for tax purposes
found to have had a principal purpose dfieither the existence nor lack of such and/or intends to obtain residence for tax
tax avoidance based on the individual'principal purpose. If the Service rulepurposes, and a statement as to whether
facts and circumstances. Treasury and tiselely that a request was complete anithe individual is subject to worldwide in-
Service believe that this approach is sugubmitted in good faith, such a ruling iscome and estate taxation in the country of
ported by section 877(c)(1)(B), whichnot conclusive as to whether the individfresidence. If the individual is not subject
contemplates that the Service may deteual ultimately can be found to have a printo worldwide taxation, attach an explana-
mine that the conclusive presumption ofipal purpose of tax avoidance under set¢ion of the manner in which the individual
tax avoidance under section 877(a)(2)ions 877(a)(1), 2107(a)(1), andistaxed (e.g., whether foreign source pen-
does not apply if an eligible individual2501(a)(3)(A) based on the individual'ssion income or capital gains are exempt
submits a ruling request for a determinafacts and circumstances. See sectidrom tax);
tion as to whether the individual’s expatri-877(c)(1). (5) all foreign countries of which the
ation had for one of its principal purposes If, for any reason, the Service does ndhdividual is a citizen and/or intends to
the avoidance of U.S. taxes. issue a favorable substantive ruling thaacquire citizenship after expatriation;
Effect of ruling request submissionghe individual’'s expatriation did not have (6) the countries where the individual's
and administration of rulings under newfor one of its principal purposes thespouse (if any) and parents were born, the
ruling practice. To reflect the change in avoidance of U.S. taxes, information coleountries of citizenship and residence of
the Service’s ruling practice, this noticdected as part of the ruling process may ki&e individual's spouse (if any), and a
modifies section IV of Notice 97-19 asforwarded to the Office of Assistant Com-statement as to whether the individual’s
set forth below. missioner (International) to consider inspouse has expatriated or intends to expa-
Under this notice, if an expatriate’s taxany later examination of the individual'striate;
liability or net worth exceeds the applicateturns. (7) the country where the individual's
ble thresholds, the presumption in sec- Content of ruling request submissionstax home is located (within the meaning
tions 877(a)(2), 2107(a)(2)(A) andin addressing the numerous requests ref section 911(d)(3));
2501(a)(3)(B) that the expatriate had aeived after the issuance of Notice 97-19, (8) a description of the individual’s ties
principal purpose of tax avoidance willthe Service has found that the informatioto the United States and the individual's
not apply if the expatriate (i) is eligible torequired in section IV of Notice 97-19 toties to the foreign country where the indi-
submit a ruling request that his or her exbe submitted with ruling requests was invidual resides (or intends to reside) for the
patriation did not have for one of its prinsufficient in many instances for the Serperiod that began five years prior to expa-
cipal purposes the avoidance of U.Svice to make a substantive determinatiotriation and ends on the date that the rul-
taxes, (ii) submits such a request in as to whether an individual's expatriatioring request is submitted, including the lo-
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cation of the individual's permanentdiction in which the individual holds a (9) a balance sheet, in substantially the
home, family and social relations, occudriver’s license, the location where the infollowing format, that sets forth the indi-
pation(s), political, cultural, or other ac-dividual conducts routine personal bankvidual's assets and liabilities immediately
tivities, business activities, personal being activities, the location of the individ- prior to expatriation:

longings, the place from which theual’'s cemetery plot (if any), and any other

individual administers property, the juris-similar information;

@ () ©
Assets Fair Market U.S. Adjusted Gain (Loss)
Value (FMV) Basis [col.(a) less col.(b)]

Cash, including bank deposits . .................... .. .}....

Marketable stock and securities issued by U.S. companies . .|. . . ..

Marketable stock and securities issued by foreign companies| . . . .

[

Nonmarketable stock and securities issued by U.S. companie

Nonmarketable stock and securities issued by foreign companies .

Pensions from services performed inthe U.S. . ...........[....

Pensions from services performed outside the U.S. .......[.....

Partnership interests (attach statement as described below) |.. ...

© 00 N o o A~ W N P

Assets held by trusts you own under sections 671 through 679
(attach statement as described below) . ................|.....

10 Beneficial interests in nongrantor trusts (attach statement as
described below) ..... ... ...

11 Intangiblesusedinthe U.S. ......... . ... ... .. . . ...

12 Intangibles used outsidethe U.S. ............. ... ... . .| ....

13 Loansto U.S.persons . .......c..iiininnnnidennnn

14 Loansto foreign persons ............ ..ot

15 Real property located inthe U.S. .....................

16 Real property located outsidethe U.S. .................|....

17 Business property locatedinthe U.S. . ........ ... ... .| ....

18 Business property located outside the U.S. . .............|.....

19 Other assets (attach statement) ......................|.....

20 Total assets (add lines 1 through 19) ...................|.....

Liabilities Amount

21 Installment obligations ............. .. ... ... . . .. ...

22 Mortgages, etC. . . ..o
23 Other liabilities . ........ ..
24 Total liabilities (add lines 21 through 23) ... .............
25 Net worth (subtract line 24 fromline20) ................

For purposes of allocating the property inpossible). To determine the value of @ons on such interest. See section Il of
terests of a nongrantor trust to a benefbeneficial interest in a nongrantor trustNotice 97-19. In addition, the individual
ciary, use the methodology describedse the valuation principles under sectiomust attach to the balance sheet a state-
under section Il of Notice 97-19 (i.e.,2512 and the regulations thereunder withment that separately identifies each part-
based on facts and circumstances wheoait regard to any prohibitions or restrichership interest, each portion of a trust
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that the individual is considered to owrB77(d)(2) (as described in section V otome and rates of tax) that would arise as
under sections 671 through 679, and eadotice 97-19) that: a result of such disposition, under each of
nongrantor trust in which the individual (i) occurred at any time beginning 5the following circumstances:
holds a beneficial interest. This statemerytears prior to expatriation (but not includ- (i) if it is determined that the indi-
must identify: ing occurrences that took place prior teidual did not expatriate with a principal
(i) the EIN of the partnership or trustFebruary 24, 1997) and ending on theurpose to avoid U.S. taxes, and
(if any), date that the ruling request is submitted, (i) if the individual had remained a
(ii) the assets and liabilities of eactor U.S. citizen or U.S. lawful permanent res-
partnership or trust (categorized accord-  (ii) occurred, or are expected toident;
ing to the categories of the balance sheeatgcur, during the 10-year period follow- (18) a projection of the individual’s
attributable to the individual's interest ining expatriation; U.S. and foreign income tax liability for
the partnership or trust, (13) a statement describing the natureach of the three years following expatria-
(i) in the case of a grantor trust, anand status of any ongoing audits, disputdn, including a description of the foreign
explanation of the facts and law (includ-or other matters pending before the Inteincome tax treatment (e.g., tax-exempt in-
ing the applicable section of the Internahal Revenue Service; come and rates of tax), under each of the
Revenue Code) that establishes that the(14) a statement as to whether the indfellowing circumstances:
trust (or portion of a trust) is treated fowvidual satisfied his or her U.S. tax liability (i) if it is determined that the indi-
U.S. tax purposes as owned by the indduring the period that he or she was a U.Sidual did not expatriate with a principal
vidual, and citizen or lawful permanent resident ofpurpose to avoid U.S. taxes, and
(iv) in the case of a nongrantor trustthe United States; (ii) if the individual had remained a
the methodology used to determine the in- (15) a copy of the individual's U.S. taxU.S. citizen or U.S. lawful permanent res-
dividual's beneficial interest in each trustyeturns (including all attachments anddent.

(10) a statement as to whether therechedules) for each of the three yeaid$ the individual expects a substantial
have been (or are expected to be) signifprior to expatriation, and, if filed or re-change in his or her projected U.S. or for-
cant changes in the individual's assets arglired to be filed prior to the date the ruleign income tax liability as a result of a
liabilities for the period that began fiveing request is submitted, the U.S. tax rechange in income for the remainder of the
years prior to expatriation and ends teturns for the year during which thelO-year period, attach an explanation;
years following the date of expatriationindividual expatriated and for all years (19) a statement indicating whether the
If so, the individual should attach an exsubsequent to expatriation. If Form 111@ndividual has transferred any property by
planation of such changes; Foreign Tax Creditwas filed with these gift with an aggregate value of $100,000

(11) a description of all exchanges deincome tax returns, provide copies of docer more (including gifts to the individ-
scribed in section 877(d)(2)(B) and all reuments required to be attached to Formal’s spouse), regardless of whether or not
movals of appreciated tangible persond116 (e.g., foreign income tax return, resuch transfers were taxable under subtitle
property from the United States (as deeeipt for payment of foreign tax, or otheB of the Code, during the period that
scribed in section V of Notice 97-19),secondary evidence of payment or accruakgan five years prior to expatriation and
that: of foreign taxes accepted by the Districending on the date that the ruling request

(i) occurred at any time beginning 5Director, as described in Treas. Regs submitted. If so, include a description
years prior to expatriation (but not includ8 1.905-2). If there is a discrepancy besf the gift, provide an estimate of its fair
ing exchanges that took place prior tdween the income or gain reported for tarnarket value, indicate when and to
February 6, 1995) and ending on the dafurposes with respect to the assets sehom the gift was made, and attach
that the ruling request is submitted, or  forth in the balance sheet in paragraph (2popies of the relevant U.S. gift tax returns

(i) occurred, or are expected toabove and the income or gain that reasofif any);
occur, during the 10- year period follow-ably would be expected to be generated (20) a statement indicating whether the
ing expatriation. by such assets, provide a complete explaidividual expects to make any substan-
If the individual is subject to section 877nation of such discrepancy; tial gifts during any year of the 10-year
because of section 511(g)(3)(A) of the (16) a copy of the information state-period following expatriation. If so, in-
Health Insurance Portability and Accountiment filed in accordance with sectiorclude a projection of the U.S. and foreign
ability Act of 1996 (see section X of No-6039G of the Code. If the informationgift and other transfer taxes that would be
tice 97-19), the individual must also in-statement has not been filed, a statemeoived on the expected transfer of property
clude a description of all exchangess to when the individual intends to fileby gift during this period, including a de-
described under section 877(d)(2)(B) thahe information statement; scription of the foreign tax treatment
occurred on or after the date of the indi- (17) a calculation of the individual’s (e.g., manner and rates of tax) that would
vidual’s expatriating act (see section X oprojected U.S. and foreign income tax liaresult upon the transfer of such property,
Notice 97-19) and before February 6bility upon a deemed disposition at faiunder each of the following circum-
1995; market value of all of the individual's as-stances:

(12) a description of all occurrencesets immediately following expatriation, (i) if it is determined that the indi-
under section 877(d)(2)(E)(ii) that arencluding a description of the foreign in-vidual did not expatriate with a principal
treated as exchanges under secticdbme tax treatment (e.g., tax-exempt inpurpose to avoid U.S. taxes, and
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(ii) if the individual had remained alf the individual expects a substantiabnd requests submitted after July 6, 1998.
U.S. citizen or U.S. lawful permanent resehange in the projected U.S. or foreign inHowever, an individual with a request
ident domiciled in the United States. come tax liability of such trust incomecurrently pending with the Service as of
The individual should also describe thend distributions for the remainder of theluly 6, 1998 is not required to submit any
expected gift, provide an estimate of it40-year period following expatriation, at-additional information unless requested to
fair market value, and indicate when antach an explanation; do so.
to whom the individual expects to make (23) in the case of an individual who is  This notice does not affect the validity
the gift; a beneficiary (as determined under se®f any rulings previously issued by the

(21) in the case of an individual age 6@ion Il of Notice 97-19) of a trust, a de-Service. An individual who previously
or older on the date of expatriation, thecription of the U.S. and foreign tax treatwithdrew a ruling request is not considered
present value (determined as of the dateent of the expected trust distributions t@o have submitted a complete and good
of expatriation) of the estimated U.S., forthe individual for each of the three yearsaith request. However, such individual
eign and other death taxes that would Hellowing expatriation, under each of themay resubmit a ruling request in accor-
imposed as a result of the individual'sfollowing circumstances: dance with this notice. Such a resubmis-
death, and a description of the foreign tax (i) if it is determined that the indi- sjon must be filed by the later of October 6,
treatment that would arise as a result ofidual did not expatriate with a principal1998 or the date that is one year following
the individual's death, under each of th@urpose to avoid U.S. taxes, and the date of the individual’s expatriation.
following circumstances: (i) if the individual had remained a

(i) if it is determined that the indi- U.S. citizen or U.S. lawful permanent resSECTION IV. LONG-TERM
vidual did not expatriate with a principalident. RESIDENTS ELIGIBLE TO SUBMIT
purpose to avoid U.S. taxes, and If the individual expects a substantiaRULING REQUESTS

(ii) if the individual had remained achange in the projected U.S. or foreign in- I . o
U.S. citizen or U.S. lawful permanent reseome tax liability of such trust distribu- Mo<jl|f|.cat|on of catggorlgs of individu-
ident domiciled in the United States. tions for the remainder of the 10-year pe‘erIS §I|g|ble to Sl."bm't ruling rgquests.
For purposes of this calculation, the estiriod following expatriation, attach anSection IV of I\_Ioﬂce 97__1_9 prowd_es that
mated death tax is determined based @xplanation; and '0”9' term re.S|-dents W|th|n-certa|r.1 cate-
the assumption that the individual's tax- (24) any other information reasonabhP°ri€s are eligible to submit a ruling re-
able estate consists of the value of propequired by the Service after its review oflest: Under Category (1) of Notice 97—
erty that would comprise the taxable esthe submission. 19, long-term residents who are citizens
tate if the individual died immediately Although individuals must provide ©f certain countries and become fully li-
before the date of expatriation withougood faith estimates of fair market values2P€ 10 tax in such country by reason of
taking into account any potential maritaformal appraisals are not required. If athe individual's residence are eligible to
or charitable deduction. The presenindividual fails to provide the aforemen-SUPmita ruling request. This notice mod-
value of the estimated death tax liabilitgioned information, including information ifi€s Category (1) to read as follows:
as of the date of expatriation is deterreasonably required by the Service, the (1) the individual becomes (not later
mined under the tables prescribed by semdividual’'s ruling request may be closedhan the close of a reasonable period after
tion 7520 and Treas. Reg. § 20.2031—pursuant to section 10.06(3) of Rev. Prodhe individual's expatriation) a resident
using the appropriate interest rate und€@8-1, 1998-1 I.R.B. 7. If an individual's fully liable to income tax in one of the fol-
section 7520 for that date and the individrequest is closed, the individual will notlOWing countries:
ual’s age as of that date; be considered to have submitted a com- (&) the country in which the individ-

(22) in the case of an individual whoplete and good faith ruling request. Acual was born,
would be considered to own a trust undegordingly, the individual will be consid- (b) the country where the individ-
sections 671 through 679 if the individuakred by the Service to have expatriated@l’s spouse was born, or
had remained a U.S. citizen or U.S. reswith a principal purpose to avoid U.S.  (c) the country where either of the
dent, a description of the U.S. and foreigtaxes under sections 877(a)(2), 2107 (ajndividual’s parents was born.
tax treatment to both the trust and the in2)(A) and 2501(a)(3)(B). For this purpose, a resident who is not
dividual (in the country of organization of Procedures for submitting ruling re- domiciled in a country is not considered a
the trust and the individual’'s country ofquests and user feedndividuals should resident fully liable to income tax in such
residence) of the expected trust incomeefer to section 8 of Rev. Proc. 98—1¢ountry if his or her income is subject to
and distributions for each of the threed998-1 1.R.B. 7, 24, for general instructax in a different manner than the income
years following expatriation, under eachions on the proper procedures to followf a resident who is domiciled in the
of the following circumstances: when submitting ruling requests. Individ-country.

() if it is determined that the indi- uals should also consult section 15 of If a former long-term resident within
vidual did not expatriate with a principalRev. Proc. 98-1, 1998-1 I.R.B. 7, 51 fothe aforementioned category expatriated
purpose to avoid U.S. taxes, and information on the applicable user fee thatrior to July 6, 1998 such individual will

(i) if the individual had remained a must be submitted with a ruling request. be considered to have submitted a timely
U.S. citizen or U.S. lawful permanent res- Effective date Section Il of this notice ruling request if such request is filed by
ident. is effective for pending ruling requestshe later of January 6, 1999 or the date
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that is one year following the date of theand approved by the Office of Manageporary regulations cover transactions in-
individual's expatriation. ment and Budget in accordance with theolving hybrid branches and equivalent
The following example illustrates cir- Paperwork Reduction Act (44 U.S.Citransactions involving partnerships under
cumstances under which an individual i8507) under control number 1545-1531.subpart F. The proposed regulations, in
not considered a resident fully liable to in- An agency may not conduct or sponsogddition to the provisions also contained
come tax in a foreign jurisdiction: and a person is not required to respond tm the temporary regulations, cover the
a collection of information unless the coldreatment of a CFC'’s distributive share of

Example 1A, a former long-term resident, expa- . . . . S . . .
triated on January 1, 1998. A exceeded the ireshdgction of information displays a validincome of a partnership in which a CFC is

of the net worth test on the date of her expatriatiofsONtrol number. a partner.

After A expatriated, A moved to Country B. Awas The collection of information related to  In this Notice, the Treasury and the IRS
born in Country B. Ais considered a resident othe submission of ruling requests is reannounce their intention to withdraw the
Ssé’g:goﬁhti’y“é:i:c";n?:g;"l':\?/\i 'rr‘]oigg;‘ig’”:&quired to help the Secretary make a detetemporary regulations and proposed regu-
residents of Country B are not taxed on foreigrgn!nanon as to whether an |nd|y|dual sublations issued on March 23, 1992} (T.D.
source income unless such income is remitted titted a complete and good faith reques®767 and REG-104537-97). Notice 98—
Country B. Residents of Country B who are als@nd to help the Secretary make a deterniid is also hereby withdrawn. The public
domiciled in Country B, however, are liable to tax innation as to whether the individual expahearing announced in the proposed regu-
Country B on worldwide income, regardless ofrjated with a principal purpose to avoidations for July 15, 1998, will also be can-
whether such income is remitted to Country By g 45y a5 This information will be usecteled.

i the same manner as a domiciiary recident &7 the Service for tax administration pur-
Country B, Aiis not considered a reside)rln fully liableQOSeES. PrOposeq Regl'”atlons on Hyb”d

to income tax in Country B. Accordingly, Ais not  The respondents will be eligible indi-TransaCtlonS

eligible to submit a ruling request under paragrapl}iquals who lose U.S. citizenship or cease The Treasury and the IRS also hereby

(1) above. to be taxed as lawful t resid i intention to | -
0 be taxed as lawful permanent residentgnounce their intention to issue a notice

SECTION V. EFFECT ON OTHER of the United States. The gstlmated totg)s proposed rulemaking covering hybrid

DOCUMENTS annual reporting burden is 350 hoursyansactions. Under these proposed regu-

The estimated annual burden per respofiions. pavments (including accruals) be-
Section IV of Notice 97-19 is modified. dent is 3.5 hours. The estimated annuﬁheen ’apczc and i(tS hybridgbranch o)r be-

REQUEST FOR COMMENTS number of respondents is 100. The esQWeen hybrid branches of the CFC, or
mated annual frequency of responses jgsween a CFC (and its hybrid branch)
Treasury and the Service invite publi®n occasion. and the hybrid branch of a related CFC

comments on the guidance provided in Books or records relating to coIIections(CO”ective|y “hybrid branch payments”)
this notice. Comments should be submief information must be retained as long ag;ii| give rise to subpart F income in the

ted by September 6, 1998 to: their contents may become material in thgjrcymstances described below. When
Internal Revenue Service administration of any internal revenu€.ertain conditions are present, the non-
P.O. Box 7604 !aw. Geperally, tax rgturn§ and tax rgturgubpart F income of the CFC, in the
Ben Franklin Station mformgﬂon are confidential, as requiredy,ount of the hybrid branch payment,
Attn: CC:CORP:T:R (Notice 98—34) 0¥ Section 6103 of the Code. will be recharacterized as subpart F in-
Room 5228 come of the CFC. Those conditions in-
Washington, DC 20044 . clude that: the hybrid branch payment re-
Treatment of Hybrid duces the foreign tax of the payor; the

or, alternatively, via the internet at:
http://www.irs.ustreas.gov/prod/tax_regs

comments.html Notice 98-35
The comments you submit will be

/Arrangements Under Subpart F hybrid branch payment would have been
foreign personal holding company in-
come if made between separate CFCs;
. o . and there is a significant disparity (as de-
ﬁ]\;a”able for public inspection and copyn General scribed below) between the effective rate
' On January 16, 1998, the Treasury Desf tax on the payment in the hands of the
DRAFTING INFORMATION partment issued Notice 98-11, in which ipayee and the hypothetical rate of tax that
announced its intention to issue regulawould have applied if the income had
The principal author of this notice istions to prevent the use of certain arrangéeen taxed in the hands of the payor.
Trina Dang of the Office of Associatements involving controlled foreign corpo- The proposed regulations will make
Chief Counsel (International). For furthefrations and “hybrid branches” underclear that the CFC and the hybrid branch,
information regarding this notice, contackybpart F. A hybrid branch is regarded asr the hybrid branches, will be treated as
Ms. Dang or Willard Yates at (202) 6223 pranch for U.S. tax purposes, but as separate corporations only to recharacter-
3880 (not a toll-free call). separate entity (e.g., a corporation) foize non-subpart F income as subpart F in-
PAPERWORK REDUCTION ACT foreign tax purposes. On March 23come in the amount of the hybrid'bran.ch
1998, temporary and proposed regulggayment, and to apply the tax disparity
The collection of information con- tions on these matters (T.D. 8767 andule. For all other purposes (e.qg., for pur-
tained in this notice has been reviewe®EG-104537-97) were issued. The tenposes of the earnings and profits limita-
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tion of section 952), a CFC and its hybridhetical tax rate that the payor would haveetween the effective rate of tax imposed
branch, or hybrid branches, will not bebeen subject to had the payment not beem the income and the rate of tax that
treated as separate corporations. made. This provision will be similar towould be imposed on the income if
The proposed regulations will providethe rule in 81.954-3(b), and will adopt theearned directly by the CFC partner.
that the amount recharacterized as subpadme percentage tests as contained in that .
F income is the gross amount of the hyprovision. The proposed regulations wilFE{fective Dates
brid branch payment Ii.mited by th.ealso.provide a special'high tax exception |1 is intended that these proposed regu-
amqunt of the CFC’s earnings and profltapplllcat?le.to the hybrid brangh pqymengations on hybrid transactions (whether
att.rlbutable _to non-subpart F mcomethat is similar to the one contained in S€Ghrough branches or partnerships) will not
_Th|s amount is the excess of curr(_ent earition 954(b)(4). _ _ be finalized before January 1, 2000.
ings an_d profits over subp_art F income, Th_ese proposed regulations W|I_I alsQynen finalized, the proposed regulations
determined qfter the application of theprowde rules to pre\{ent expenses, includy; pe effective for all payments made on
rules of sectlor!s 954(b) and 952(c) anthg related person interest expense thgt atier June 19, 1998, under hybrid
before the appllcgtlon of the rules of themormally would be aIIocabIe_ under S€Cxrrangements, except as provided below.
proposed regulations. To the extent thdion 954(b)(5) to subpart F income of a
the full amount required to be recharactelcFC, from being allocated to a paymenPermanent Relief
ized under this provision cannot bdrom which the expense arises. The allo-
recharacterized because it exceeds earation limit will apply: (i) to the extent X
ings and profits attributable to non-subsuch payment is included in the subpart #PPIY 10 any payments made under hybrid
part F income, there will be no requireincome of the CFC: (ii) if the expense?T@ngements entered into before June 19,
ment to carry such amounts back oarises from any payment by the CFC to 5998; )
forward to another year. hybrid partnership in which the CFC is a 1S exception shall be permanent so
For purposes of determining thepartner; and (iii) if the payment reduced®Nd @s the arrangement is not substan-
amount of taxes deemed paid under seforeign tax and there is a significant distidlly modified on or after June 19, 1998.
tion 960, the amount of non-subpart F inparity in tax rates between the payor angubstantial modification” shall include,
come recharacterized as subpart F inconpayee jurisdictions. for example, expansion of the arrange-
will be treated as attributable to income in Certain rules addressing the applicatiof'€Nt: @ more than 50% change in the U.S.
separate foreign tax credit baskets in prf the related person exceptions with re2Wnership (direct or indirect) of any en-
portion to the ratio of non-subpart F inspect to hybrid branches and partnershiﬂgy that is a party to the arran_gemept
come in each basket to the total amount efill be covered in the proposed regula{Cther than a transfer of ownership within
non-subpart F income of the CFC for théions. In the case of a payment by a CF& controlled group determined under sec-
taxable year. to a hybrid branch of a related CFC, thdon 1563(a), without regard to section
The proposed regulations will providerelated person exceptions will apply to-283(2)(4)), or any measure which mate-
that, under certain circumstances, thexclude the payments from the foreighially increases the tax benefit of the
recharacterization rules will also apply tgersonal holding company income of th&angement, but would not include the
a CFC's proportionate share of any hybridecipient CFC only if the payment woulddaily reissuance of a demand loan by op-
branch payment made between a partnetave qualified for the exception if the hy-eration of law, or the renewal of a loan, i-
ship in which the CFC is a partner and &rid branch had been a separate CFC if€NS€ Or rental agreement on the same
hybrid branch of the partnership, or beeorporated in the jurisdiction in which the!€'MS and conditions that occurs pursuant
tween hybrid branches of such a partnepayment is subject to tax (other than & the terms of the agreement and without
ship. When the partnership is treated agithholding tax). Likewise, the regula-2ction of any party thereto, and would not
fiscally transparent by the CFC'’s taxingions will address the situation where £CCUr solely by reason of a subsequent
jurisdiction, the recharacterization rulegartnership receives an item of incom&rawdown under a grandfathered master
will be applied by treating the hybridthat reduces the income tax of the payofredit facility agreement.
branch payment as if it had been made dlIFI such a case, the related person exceprnsition relief
rectly between the CFC and the hybridions of section 954(c)(3) apply to ex-
branch, or as though the hybrid branchedude the income from the foreign per- Additionally, to the extent that a pay-
of the partnership had been hybrigonal holding company income of thanent is a “qualifying hybrid branch pay-
branches of the CFC, as applicable. If th€FC partner only where: the exceptioment” made under an arrangement en-
partnership is treated as a separate entityould have applied if the CFC earned théered into on or after June 19, 1998, and
by the CFC’s taxing jurisdiction, theincome directly (testing relatedness antlefore the date of finalization of the regu-
recharacterization rules will be applied ta@wountry of incorporation at the CFC partiations, the proposed regulations will not
the partnership as if it were a CFC. ner level); and either the partnership is oapply earlier than the first taxable year of
The proposed regulations will provideganized and operates in the CFC’s coutthe United States shareholder beginning
that income will not be recharacterizedry of incorporation, the partnership ison or after the expiration of five calendar
unless there is a disparity between the efreated as fiscally transparent in thgears from the date of finalization of the
fective rate at which the hybrid branchCFC’s countries of incorporation and op+egulations, to classify as subpart F in-
payment is taxed to the payee and a hyperation, or there is no significant disparitcome any payment which would other-

The proposed regulations will not
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wise give rise to subpart F income undeshareholder for that country (as describeldolder if such payment is made by an en-
the proposed regulations. This transitiobelow). tity (whether recognized as such for pur-
relief shall apply for so long as the The “maximum payment limit” attrib- poses of foreign or domestic law) that is
arrangement is not substantially modifieditable to a United States shareholder for@avned more than 50%, directly or indi-
(as described above) after the finalizationountry is 50% of the total of the “non-rectly, by the United States shareholder (a
of the regulations. However, in the cassubpart F earnings and profits amount®controlled entity”). Where there is no
of a United States shareholder that disfom CFCs (or qualified business unitdJnited States shareholder that directly or
poses of the business with respect tihereof) in that country owned by suchndirectly owns greater than 50%, the
which the grandfathered hybrid arrangeshareholder on June 19, 1998. The “nonJnited States shareholders of the CFC
ment was established, this transition reliefubpart F earnings and profits amount” ofnay designate one such shareholder to be
shall also apply to a newly-establishe@ CFC (or qualified business unit thereoffleemed the greater-than-50%-owner for
hybrid arrangement entered into after thies the highest of the CFC’s non-subpart Burposes of this provision (the regulations
date of finalization of the regulationsearnings and profits (or portion thereof rewill require that such designation be dis-
which does not provide materially greatefating to the qualified business unit) forclosed on an attachment to a Form 5471
tax benefits than the prior grandfatheredny of its last seven taxable years endinjed by the United States shareholder so
hybrid arrangement (and subject to theefore June 19, 1998. If a CFC owned bgiesignated) and, if no such designation is
limit described below). a United States shareholder on June 1Made, no United States shareholder shall

For purposes of calculations under thi§998, has not been owned by such sharee the greater-than-50%-owner. The
transition relief, the “qualified hybrid holder for the entire seven-year periodnaximum payment limit, which is com-
branch payments,” “maximum paymenthe earnings for the pre-acquisition perioguted based on the CFC'’s total non-sub-
limit” and “non-subpart F earnings andmay nevertheless be taken into account part F earnings and profits with respect to
profits amount” shall be calculated on aletermining the non-subpart F earninga country, is attributed entirely to the con-
country-by-country basis with respect t@and profits amount. (For purposes of thitrolling (or deemed controlling) share-
the United States shareholder (within thealculation any short taxable year shall beolder. No portion of such maximum
meaning of section 951(b)). For purposeannualized.) In the case of a new businepayment limit is attributed to any other
of these rules, all United States sharehol@stablished after June 18, 1991, the Uniteshareholder. In determining whether a
ers that are members of a controlled grouptates shareholder may elect to compute/brid branch payment made by a con-
(within the meaning of section 1563(a)ijts non-subpart F earnings and profitérolled entity is a qualifying hybrid branch
without regard to section 1563(a)(4))amount in respect of that business bgayment, the entire amount of such pay-
shall be treated as a single United Statesing an amount equal to 20% of the nehent is applied against the controlling (or
shareholder. Therefore the relevant hyactive equity of the business on June 18eemed controlling) shareholder’s maxi-
brid branch payments for purposes of det998. (Net active equity means active asnum payment limit. If such a payment is
termining “qualified hybrid branch pay- sets minus indebtedness in excess of pas-qualifying hybrid branch payment with
ments” shall be all hybrid branchsive assets, computed based on tax bookspect to a controlling (or deemed con-
payments deductible in a certain countryalue.) For purposes of these calculationgolling) shareholder, it also is a qualify-
Likewise the “maximum payment limit” non-subpart F earnings and profits wouléthg hybrid branch payment with respect to
is the limit relating to hybrid branch pay-not include any amounts which would bell other United States shareholders.
ments deductible in that country. Finallyforeign personal holding company income If hybrid branch payments made under
“non-subpart F earnings and profits” isunder section 954(c), but for the applicapre-June 19 and post-June 18 arrange-
calculated by reference to the earningon of the high tax exception of 954(b).ments exceed the maximum payment
and profits of all qualified business unitdor purposes of these calculations, actiMamit, then the excess shall be subpart F
(as defined in section 989(a)) of CFCsssets shall mean assets which produtcecome under the hybrid branch rules,
carrying on a business in that countryion-subpart F earnings and profits (takinmited, however, to the amount attribut-
(disregarding the net losses of any qualinto account the preceding sentence). Adible to post-June 18 arrangements. If hy-
fied business unit in that country). ditionally, non-subpart F earnings andrid branch payments made under post-

A “qualifying hybrid branch payment” profits would be calculated before reducdJune 18 arrangements exceed the
is a payment attributable (within thetion by any hybrid branch payments, remaximum payment limit (when aggre-
meaning of that term as set forth belowlated party interest payments, or creditablgated with payments under pre-June 19
to a United States shareholder that othefereign tax. Finally, for purposes of thesarrangements), then the subpart F income
wise would be recharacterized as subpactlculations, non-subpart F earnings anshall be deemed to arise under the most
F income under the proposed regulationgrofits shall be computed as if the provirecent hybrid branch arrangement entered
(without regard to the permanent grandfasions in H.R. 2513 (with respect to the adnto (and this rule shall be applied in re-
ther rule contained herein) but that, whetive financing exception) had been in efverse chronological order to the extent
aggregated with all other such paymentiect for all relevant periods. that there is not sufficient non-subpart F
attributable to such United States share- Special rules will apply in the case of aarnings and profits (without taking into
holder for that country in a taxable yearCFC that is not wholly-owned by aaccount the special rules above) in the en-
does not exceed the “maximum paymentinited States shareholder. A payment isty (or entities) entering into the most re-
limit” attributable to such United States“attributable” to a United States shareeent hybrid branch arrangement).
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The regulations will require that the ex- If a significant policy objective of sub- organization which gave rise to the loss of
istence of post-June 18 arrangements Ipart F is primarily to prevent any unduegualification.
disclosed on an attachment to a Forrimcentive favoring foreign over domestic Moreover, if the Service has announced
5471. investment, is it appropriate and possibleuspension of advance assurance of de-
to construct an administrable ruleductibility of contributions to an organiza-
(whether administratively or by legisla-tion pending examination, and the qualifi-
tion) that could distinguish those casesation of the organization is subsequently
where an investment abroad would noferminated, contributions made after the
It is intended, after the current pro-have occurred absent the tax incentive aftate specified in the announcement in the
posed regulations are withdrawn, that thEorded by a hybrid arrangement? For exnternal Revenue Bulletin are not de-
part of the current proposed regulationgdmple, would it be appropriate to includejuctible. In such a case, the date of sus-
dealing primarily with the treatment of aan exception from the recharacterizatiopension will appear after the name of the
CFC partner’s distributive share of partfule of the proposed regulations if at theyrganization to which it applies.
nership income (i.e., that part of the protime a hybrid arrangement is entered into .
posedpregulatiogs not als?o containeF()j ithe taxpayer can establish that the capitfterans of Foreign Wars Post 5316
the current temporary regulations) will banvested directly or indirectly by the Kentwood, LA
issued as a separate notice of proposéthited States shareholder in the CFC
rulemaking and will be finalized sepa-making the hybrid branch payments under o
rately, in the normal course, from the regthe hybrid arrangement would have beeR€ction 7428(c) Validation of
ulations on hybrid branch transactionsinvested independent of the benefits arig=€rtain Contributions Made
The effective date of these proposed reging from the hybrid arrangement? During Pendency of Declaratory
lations will be no earlier than the date of The regulations will also invite com-Judgment Proceedings

finalization. ments on the various effective dates con-

tained in the regulations (for example, NS announcement serves notice to po-

Request for Comments on Hybrid Branch, . 1o+ the five-year grandfather provifential donors that the organization listed

Regulations sion should be made permanent) and diglow has recently filed a timely declara-
The purpose of this action is to allowthe restrictions on subsequent changes /Y judgment suit under section 7428 of

Congress an appropriate period to revie@rangements after certain of the effectivé’e Code, challenging revocation of its

the important policy issues raised by théates. status as an eligible donee under section

regulations, including the continuing ap- 170(0)(2)2 .

plicability of the policy rationale of sub- Protectpn under section 7428(c) O,f the

part F, and, if appropriate, address thedgeletion From Cumulative List of ~Code begins on the date that the notice of

Proposed Regulations on Treatment of a
CFC's Distributive Share of Partnership
Income

issues by legislation. Also during this peOrganizations Contributions to revocation is published in the Internal
riod the Treasury will conduct a thoroughWhich Are Deductible Under Revenue Bulletin and ends on the date on
review of the issues raised by these hybridection 170 of the Code which a court first determines that an or-
regulations with all interested parties. ganization is not described in section
The regulations will request comments oAnnouncement 98-61 170(c)(2), as more particularly set forth in
the following issues, among others. section 7428(c)(1). In the case of individ-

Comments will be requested on what 'N€ name of an organization that nQaj contributors, the maximum amount of
the policy objectives underlying subpart FONger qualifies as an organization contrigontriputions protected during this period
are and whether these policy objectiveButions to which are deductible under segs |imjted to $1,000.00, with a husband
are still appropriate. Do these objectivelion 170 of the Internal Revenue Code 0fq wife being treated as one contributor.
include preventing undue incentives fo986 is listed below. This protection is not extended to any in-
U.S. businesses to invest in operations Generally, the Service will not disallow jyiqual who was responsible, in whole or
abroad? How should subpart F intera¢l€ductions for contributions made 10 g, part, for the acts or omissions of the or-
with principles of U.S. current taxation oflisted organization on or before the datg,ni;ation that were the basis for the re-
worldwide income from the activities of Of announcement in the Internal Revenug, .»tion.  This protection also applies
U.S. persons abroad? Is subpart F ifulletin that the organization no longery,  \ithout limitation as to amount) to
tended to prevent the ability to improperlygualifies. However, the Service is oG ganizations described in section
shift income from the United States to @recluded from disallowing a deduction; 74(c) 2y which are exempt from tax
foreign jurisdiction that might be difficult for any contributions made after an o193y, jo, 'section 501(a). If the organization
_to detect under section 482?_ _IS subpartfkzation ceases to qualn‘y under SeCt'o[]ltimately prevails in its declaratory judg-
intended to prevent opportunities for U.S170 where the contributor (1) had knowl, o i deductibility of contributions
bus!nesses operating mternatlonally tedge_ of .the revocation of the ruling or de}'q/ould be subject to the normal limitations
achieve lower rates of current taxatiofermination letter, (2) was aware that suc .

. . . A .“set forth under section 170.
than their domestic counterparts? Doe®vocation was imminent, or (3) was in
subpart F seek to address issues of harpart responsible for or was aware of th&reat Plains Health Alliance, Inc.
ful tax competition between countries? activities or deficiencies on the part of the Phillipsburg, KS
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Part IV. Items of General Interest

Foundations Status of Certain
Organizations

Announcement 98-60

The following organizations have

First Step Emergency Shelter, Long
Beach, CA

Norwalk High Football Booster Club,
Irvine, CA

573 Warren Street HD FC, Brooklyn, NY S T E PAssociation, Seattle, WA
Flites Emergency Shelter and Affordable Salt Council Inc., Las Vegas, NV

Housing, Sun Valley, CA

failed to establish or have been unable foreedom Today Not Tomorrow Inc.,

maintain their status as public charities or ©lathe, KS _ . datio :
as operating foundations. Accordingly©00d Samaritan Production Inc., Detroit,Southern California Center for Music and

grantors and contributors may not, after ) 10 .
this date, rely on previous rulings or desti@mpden Land Project, Inc., Hampden, Southwest Louisiana Economic

ignations in the Cumulative List of Orga-

MA

nizations (Publication 78), or on the preHandicapped Children Services Inc.,

sumption arising from the filing of notices Arcadia, CA _ N
under section 508(b) of the Code. Thiglandicapped Services International, Inc..Toppers Association Inc., Brooklyn, NY

listing doesnotindicate that the organiza- NEW YOI . .
tions have lost their status as organizadistoric Sites & Shipwrecks Restoration

New York, NY

tions described in section 501(c)(3), eligi- & Preservation Society Inc., Fort

ble to receive deductible contributions.
Former Public CharitiesThe following

Lauderdale, FL
In the Name of Jesus Christ Ministry,

organizations (which have been treated as Charlotte, NC
organizations that are not private founddhdependent Service Providers Network, Wallowa Valley Arts Council, Enterprise,
tions described in section 509(a) of the Honolulu, HI

Code) are now classified as private founinterethnic Inc., Dallas, TX
Inspirit Counseling Center, San Anselmo, Walnut Creek, CA

dations:

American Bosnia Relief Association,
St. Louis, MO

Arizona Quail Preservation Society,
Phoenix, AZ

CA

Kafkaz Folk Song and Dance Ensemble,

Fairfax, CA

King County Foster Parent Association,

Arts & Education Foundation of Alabama  Seattle, WA
Knoxville Home Child Care Association, Wel Garden Foundation, Granite Bay, CA

Inc., Birmingham, AL

Asian Americans of Connecticut Inc.,
W. Hartford, CT

Bill Cobb Ministries Inc., Bethany, OK

Binghamton Outreach Center Inc.,
Binghamton, NY

Bread of Life Christian Mission, Plant
City, FL

Carlisle Center for Violence Prevention
Inc., Carlisle, MA

Centipede Artists Cooperative, Danbury,
CT

Knoxville, TN

Lao Highland Association of King
County, Seattle, WA

Lawrence Township Free Commodity
Services, Cedarville, NJ

Schuylkill Ethnic and Cultural
Association, Pottsville, PA
Seniors Foundation Inc., Boston, MA

the Arts, Chino, CA

Development Inc., Lake Charles, LA
St. Jude Day Care Center Incorporated,
Memphis, TN

Veteran Family Service Corporation,
Baldwin Park, CA

Vietnam Veterans United for Aid &
Assistance, San Jose, CA

W L Turner Residential Services,
Pasadena, CA

OR
Walnut Creek Youth Football Inc.,

Washington Abuse Survivor Education
Foundation, Spokane, WA
Wee Care Preschool, Bakersfield, CA
Wee Folk Educational Centers,
Los Angeles, CA

Welcome Home Senior Adult
Association, Lynnwood, WA

Were All In This Together Foundation
Inc., Los Angeles, CA

West Coast Motorcycle Museum,

Long Beach Japanese Language Booster Ventura, CA

Association, Torrance, CA
MLTH Incorporation, Silverdale, WA
Malemte Football Booster Club,
Fairbanks, AK
Marcs International Gymnastics,

Child Placement Professionals Inc., Ada, San Leandro, CA

OH

Child Support Recovery Foundation,
Mesa, AZ

Citizens Assisting Pacific Palisades
Youth Inc., Pacific Palisades, CA

Cobb County District Attorneys Anti-
Drug Poster Contest Inc., Marietta,
GA

Dr. Jorge Prieto Community Clinic,
Chicago, IL

Eddie Robinson Foundation, Anaheim
Hills, CA

Fathers Against Violence Inc., Carlisle,
MA
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Mayors Youth Center Inc., Granite City,
IL

Mobile Elder Care, Mobile, AL

Mother Tierras Inc., Havre de Grace,
MD

National Association of Community
Athletic Organization, Inc., Fort
Thomas, KY

Native American Heritage Committee
Inc., Porterville, CA

West Hollywood Urban Conservation
League, West Hollywood, CA

Wheeler Community Club, Wheeler, CA

Wheelhouse Training and Education for
People with Handicaps, Inc., Lakeland,
FL

Wheta Foundation, Inc., Spring Valley,
NY

Wide Smiles, Stockton, CA

Williamsbridge Senior Citizens Assoc.,
Inc., Bronx, NY

Willits Youth Football Association Inc.,
Willits, CA

Wilson County Coalition of Adolescent
Pregnancy, Wilson, NC

Wings, Oxford, MS

New Beginning Economic Development Women In Criminal Justice, Stockton,

Inc., Palmdale, CA
New Hampshire Tennis Foundation,
Contoocook, NH

39

CA
Women of Color-United Incorporated,
Green Bay, WI
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Women United to Prevent Violence Young Foundation, Glenwood, IL

Youth 2000 Inc., Dallas, TX

Against Women Inc., Greenbelt, MD Young Love Productions, Cincinnati, OH Youth Unlimited Inc., Live Oak, TX

Women With Class, Denver, CO Young Minority Golf Association,

Womens National Aids Resource, Inc., Detroit, Ml

New York, NY Young Rangers Baseball Club Inc.,
World Care Organization Inc., Charlotte, Bedford, TX

NC Young Voices Initiative, Inc., New
World Information Service Inc., Allston, Haven, CT

MA Youngstown Area Alliance of Black
World Relief Organization Inc., Bishop, School Educators, Youngstown, OH

CA Youth Athletic Association, Omaha, NE

Worlds Face, Beford, NY

Worldwide Council on Alcoholism,
Paterson, NJ

Wyoming State Predatory Animal Board,

MO
Youth Baseball and Softball Booster
Club, West Plaines, MO

Casper, WY Youth Diplomat Corps Incorporated,
Yadkin County United Way, Yadkinville, Speedway, IN

NC Youth & Family Developmental Core
Yankton Regional Council on Aging Inc., Inc., Miami, FL

Yakton, SD Youth for a Drug Free America,
Yardley Makefield Playground Park Inc.,  Cincinnati, OH

Yardley, PA Youth for Christ International Ministries,

Yavapai Soccer League, Prescott, AZ
Yes We Can Save the Can Inc.,
Collingswood, NJ
YSI International, Hollywood, FL
Young Adventurers Inc., Pompano Inc., Houston, TX
Beach, FL Youth Rodeo Championship, Portales,
Young Freedom Corps, San Antonio, TX NM

Englewood, CO

Youth Maritime Programs Incorporated,
Newark, CA

Youth Museum Exhibit Collaborative
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Youth Baseball Association Inc., Fayette,

Youth Valley Team Federation, Apple
Valley, CA
Yucaipa Swim Team Inc., Yucaipa, CA
Zaire Educational Council Association,
Washington, DC
Zeal Civic Club Inc., St. Petersburg, FL
Zion Hill Ministries Inc., Kansas City,
KS
Zion Human Services Inc. Shreveport,
LA
Zoological Gardens Foundation Inc.,
Pelham, AL
If an organization listed above submits
information that warrants the renewal of
its classification as a public charity or as a
private operating foundation, the Internal
Revenue Service will issue a ruling or de-
termination letter with the revised classi-
fication as to foundation status. Grantors
and contributors may thereafter rely upon
such ruling or determination letter as pro-
vided in section 1.509(a)-7 of the Income
Tax Regulations. It is not the practice of
the Service to announce such revised clas-
sification of foundation status in the Inter-
nal Revenue Bulletin.

1998-27 |.R.B.



Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.

ThelfoIIow(ijng_ﬁlbbreviati‘ons in C'Ur|remblt‘jsr? ?jn_d f?{'ERISA—Emponee Retirement Income Security Act.PR—Partner.
merly used will appear in material published in the_, = PRS_Partnership.

Bulletin.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_Ind'V'duél' FC—Foreign Country. Pub. L—Public Law.
gflifc.gwelscence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.

BE nBIVI ;J_a_' FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK_BenE iciary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
—Bank. . -
F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals.
C —individual FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.

FX—Foreign Corporation.

G.C.M—Chief Counsel’s Memorandum.

Stat—Statutes at Large.
T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. I.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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Key to Abbreviations:

INCOME TAX—Continued

Books and records; automatic data pro-

ESTATE TAX—Continued

Revocable trust; election (RP 13)24,

Special use value; farms; interest rates  cessing system (RP 25) 11,
(RR 22) 195 Business expenses:

Underpayment interest, interest expense Underground waste storage tank (RR
deduction, estates (RP 15)25 25) 19,4

Valuation of compensatory stock options Capital gains and charitable remainder
(RP 34) 1815 trusts (Notice 20) 125

Classification settlement program:
EXCISE TAX Extended until further notice (Notice
21) 15,14
Bows and arrows; taxable and nontaxablgomestic assets/liability and investment
articles (R.R 5) 220 ) yield percentages (RP 31) ZB,
Federal excise taxes for consular Oﬁ'ceréducation loans (Notice 7) 34

gnd employees, exemption (RR 24) 1£klections under section 7704(g) (Notice
3) 3,48

RR Revenue Ruling Proposed regulations: . ]
RP Revenue Procedure 26 CFR 40.0-1T, added; 40.6011(a)—E|§2;8S|§|;Zd:$| gﬁlxk?i?grrgﬁgfggelrg'
D Treasury Decision 1T, added; 40.6302(c)-2T, added; 1 '
CD Court Decision deposits of excise taxes (REG- . L
. Electronic funds transfer; failure to de-
PL Public Law 102894-97) 359 it it (Notice 30) 29
EO Executive Order 26 CFR 54.4980B-1, added; group posit pena y(. otice 30) 22,
DO Delegation Order health plans continuation coveragézmploy_ee, plan§. . )
TDO  Treasury Department Order requirements (REG—209485-86) 11, Adargﬁgéfﬁéitt'sv(eRgrfgfﬁns’ closing
TC Tax Convention 21
SPR Statement of Procedural Regulations: De(g—‘ggga‘:';g letters (RP 6) 183
Rules 26 CFR 40.0-1(a), amended; \"F-+%*% )
PTE Prohibited Transaction 40.6011(a)4(a)(2)(iii), 40.5302(c)— Discrimination; CODAs (Notice 1) 3,
Exemption 1, amended, 40.6302(c)-2(b)(2)(iii), 42

EMPLOYMENT TAX

Magnetic media; electronic filing; 1998
Form W—-4 specifications (RP 26) 13
26

Proposed regulations:

26 CFR 31.3121(v)(2)-1, revised,;
FICA and FUTA taxation of amounts

under employee benefit plans (REG—

209484-87; REG—-209807-95)4)
26 CFR 31.6053-1, —4; electronic tip
reports (REG-104691-97) 113

added; deposits of excise taxes (TD Eligible deferred compensation plans
8740) 34 (Notice 8) 4,6

26 CFR 40.6011(a)-1(b)(2)(vi), Group health plans; COBRA continua-
amended; 48.4082-5T, removed; tion coverage; HIPAA portability
48.4082-5, added; 48.4081-1, (Notice 12)5]12
amended; 48.4082-5T, redesignated; Net unrealized appreciation; capital

48.6416(b)(4)-1, removed; 48.6421—
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Student FICA exception (RP 16) B9 GIFT TAX

ESTATE TAX
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21) 18,7

(RR 8) 7,24

amended; 20.2046-1, revised; propya|uation of compensatory stock options

erty interests and disclaimer (TD
8744) 7,20

(RP 34) 1815

26 CFR 25.2702-5, -7, amended; q“a,NCOl\/l E TAX

ified prsonal residence trust, sale o
residence (TD 8743) 26
26 CFR 25.2511-1, 25.2514-3,

ness taxpayers (Notice 10)%,

25.2518-1, -2, amended; propertyrticle Xl (8) Rev. Proc. (RP 21) &7
interests and disclaimers (TD 8744)Automobile owners and lessees (RP 24) Technical advice (RP 5) 155

7,20
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gains (Notice 24) 1A
Funding:

Full funding limitations, weighted
average interest rate for Janu-
ary 1998 (Notice 9) 48; Feb-
ruary 1998 (Notice 15) 9%;
March 1998 (Notice 18) 147,
April 1998 (Notice 26) 1814;
May 1998 (Notice 32) 2223;
June 1998 (Notice 33) 250

Letter rulings, etc. (RP 4) 113

Qualifying income interest, disposition | imitations on benefits and contribu-

tions (RR 1) 25

Minimum Funding Standards (RP 10)
2,35

Qualification (Notice 29) 228;
CODAs (RR 30) 258

Advance pricing agreements, small busi- Recovery of basis; retirees (Notice 2)

2,22
SIMPLE-IRAs (Notice 4) 225

User fees (RP 8) 225
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30 (International) (RP 1) 17
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hospitals (RR 15) 15 Low-income housing tax credit (Notice
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Environmental cleanup costs; letter
rulings (RP 17) 521
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Failure to deposit federal tax; penalty
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property by U.S. persons (Notice 17)
11,6
Foreign tax credit abuse (Notice 5)43,

Fringe benefits aircraft valuation formula,
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Fuel from a nonconventional source
credit; section 29 inflation adjustment
reference price for 1997 (Notice 28)

19,7
Insurance companies:

Discounting estimated salvage recove

able (RP 12) 418
Interest rate tables (RR 2) 15

Loss reserves; discounting unpaid

losses (RP 11) 4
Interest:
Investment:

Federal short-term, mid-term, and
long-term rates for January 1998
(RR4) 2,18; February 1998
(RR7) 6,6; March 1998 (RR11)
10, 13; April 1998 (RR 18) 14,

22; May (RR 23) 185; June
1998 (RR 28) 225

Magnetic media/electronic filing:
Specifications for 1998 Forms 1098,

1099, 5498, and W-2G (RP 35) 19,
6

Form 1040NR (RP 36) 230

Methods of accounting; involuntary
changes (Notice 31) 220

Package design; amortization; capitaliza-
tion; amortizable section 197 intangible

(RP 39) 2636

Passive foreign investment companies:

Shareholders may use rules of sec.
1.1295-1T(b)(4), (f), and (g) to tax-
able years beginning before January
1, 1998 (Notice 22) 1A

Proposed regulations:

26 CFR 1.72(p)-1, amended; loans to
plan participants (REG-209476-82)
8,36

26 CFR 1.141-7, 1.142(f)(4)-1, 1.150-
5, added; 1.141-8, —-15, amended,;
obligations of states and political
subdivisions (REG-110965-97) 13,
42

Rates, underpayments and overpay- g CFR 1.195-1, added; election to

ments (RR 17) 1321; calendar

quarter beginning July 1, 1998

(RR 32) 254
Inventory:
LIFO:

amortize start-up expenditures
(REG-209373-81) 146

26 CFR 1.356-6, added; reorganiza-
tions, nonqualified preferred stock
(REG-121755-97) 9,3

Price indexes; department stores for 26 CFR 1.368-1, amended; corporate

November 1997 (RR 6) 4, De-
cember 1997 (RR 9) 6, January
1998 (RR 16) 1318; February
1998 (RR 20) 158; March 1998
(RR 26) 21,4; April 1998 (RR
29) 24,4

Shrinkage estimates:

Changing method of accounting for
estimating inventory shrinkage

(RP 29) 1522
July 6, 1998

reorganizations, continuity of inter-
est (REG-120882-97) 125

26 CFR 1.401(a)(9)-1, amended; quali-
fied plans and individual retirement
plans, required distributions (REG—
209463-82) 427

26 CFR 1.417(e)-1 and paragraph (d),
revised; 1.417(e)-1T and paragraph
(d), revised; valuation of plan dis-
tributrions (TD 8768) 204

46

INCOME TAX—Continued

26 CFR 1.460-6, amended; election
not to apply look-back method e
minimis cases (REG-120200-97)
12,32

26 CFR 1.469-10, revised; 1.7704-1,
added; investment income, passive
activity income and loss rules for
publicly traded partnerships
(REG-105163-97) &1

26 CFR 1.475(g)-2, new; 1.482-8,
added; 1.482-0, -1, -2, 1.863,
1.863-7(a)(1), 1.864-4, —6, 1.894-1,
amended; 1.482-9, redesignated;
global dealing operation allocation
and sourcing of income and deduc-
tions among taxpayers (REG-
208299-90) 1626

26 CFR 1.513-7, added; travel and tour
activities of tax exempt organiza-
tions (REG-121268-97) 202

26 CFR 1.702-1, 1.954-1, 301.7701-3,
amended; 1.952-1(b), (c), redesig-
nated 1.954-2(a)(5), (6), 1.954—
4(b)(2)(iii), 1.954-9, 1.956-2(a)(3),
added (REG-104537-97) 18]

26 CFR 1.732-1, amended; 1.732-2,
amended; 1.734-1(e), added; 1.743—
1, revised; 1.751-1, amended;
1.755-1, revised; 1.1017-1, revised;
adjustments to basis of partnership
property and partnership interest
(REG-209682-94) 120

26 CFR 1.864(b)-1; trading safe har-
bors (REG-106031-98) 288

26 CFR 1.925(a)-1, (b)-1, added;
1.927(e)-1, amended; foreign sales
corporation transfer pricing source
and grouping rules (REG-102144—
98) 15,25

26 CFR 1.1291-1, 1.1293-1, 1.1295-1,
-3, 1.1297-3(c), added; 1.1296-4,
amended; passive foreign investment
company preferred shares, special
income exclusion (REG-115795—
97) 8,33

26 CFR 1.1361-0, amended; 1.1361-1,
amended; 1.1361-1(d)(3), removed;
1.1361-2 through —6 and intermedi-
ary sections, added; 1.1362-0,
amended; 1.1362-2, amended;
1.1362-8, added; 1.1368-0,
amended; 1.1368-2(d)(2), amended,;
1.1374-8(b), amended; S corpora-
tion subsidiaries (REG-251698-96)
20,14

26 CFR 1.1397E-1, added; qualified
zone academy bonds (REG-
119449-97) 1035

1998-27 |.R.B.
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26 CFR 1.1502-3(c), revised; 1.1502— 26 CFR 1.166-3(a)(3), 1.1001-4, method of accounting, change from
4(f)(3), (9)(3), added; 1.1502-9(b)-  added; 1.166—3T, 1.1001-4T, re-  P&L method to DASTM (TD 8765)
(1)(v), added; 1.1502-21(c)(1)(iii), moved; modifications of bad debts 16,11
amended:; consolidated returns, limi-  and dealer assignments of notional 26 CFR 1.1271-1, 1.1275-1, amended,
tations on the use of certain losses Principal contracts (TD 8763) 15, debt instruments with original issue
and credits (REG-104062-97) B3, 26 CFR 1.280B-1, added; building de- discount, annuity contracts (TD

26 CFR 1.6031-1. removed: molition, definition of structure (TD 8754) 1015

; . ' 8745)7,15 26 CFR 1.1202-0, —2, added; qualified
1.6031(a)-1, added; 1.6063-1, :
amend((ed)' partnership returns 26 CFR 1.338-2, 1.368-1, -2, small business stock (TD 8749)14
(REG-209322-82) 126 amended; 1.368-1T, added; corpo- 26 CFR 1.1290-0, amended; 1.1294-0,

. rate reorganizations, continuity of in- added; a. 1291-0T, amended,;
26_CFR 1.7702B-1, _?’ added; quali- terest, and continuity of business en-  1.1291-1T, added; 1.1291-9,
fied long-term care insurance con-  orprise (TD 8760) 144; (TD 8761) amended; 1.1293-0, —1T, added:
tracts (REG-109333-97) 9, 14,13 1.1295-0, —1T, —3T, 1.1297-3T(c),
26 CFR 301.6159-1, amended; agree- 6 CFR 1.354-1, 1.355-1, 1.356-3, added; passive foreign investment
ments for tax liability installment amended; reorganizations, treatment company preferred shares, special
payments (REG-100841-97)3) of warrants as securities (TD 8752)  income exclusion (TD 8750) 8,
26 CFR 301.6404-2, added; abatement 9 4 26 CFR 1.1396-1; empowerment zone

of interest (REG-209276-87) 118 26 CFR 1.356-6T, added; reorganiza- employment credit, qualified zone
26 CFR 301.7433-1(a), (d), (e), and tions, nonqualified preferred stock employees (TD 8747) 18

(), revised; civil cause of action for (TD 8753) 96 26 CFR 1.1397E-1T, added; qualified
certain unauthorized collection ac- 26 CFR 1.446-1, amended; 1.446-1T, zone academy bonds (TD 8755) 10,

tions (REG-251502-96) 94 removed; 301.9100-0, added; 21
26 CFR 54.9812-1, added: mental 301.9100-1, revised; 301.9100-2, 26 CFR 1.1502-3, -4, -9(a),
health parity; HIPAA (REG- -3, added; 301.9100-1T, -2T, —-3T; —21T(C)(1)(iii), amended; 1.1502—
109704-97) 360 removed extensions of time to make 3T, —4T, 9T, —55T, added; 1.1502—
elections (TD 8742) %4 23T(b), (c), redesignated; consoli-

Qualified Funeral Trust; guidance (Notice

6) 3,52 26 CFR 1.453.11; installment obliga- dated returns, limitations on the use
Qualifi,ed intermediary agreements: tions received from liquidating cor- of certain losses and credits, overall
y ad ' porations (TD 8762) 14.5 foreign loss accounts (TD 8751) 10,

Gglda_nce_z provided to foreign financial 26 CFR 1.460-0, amended: 1.460-6T, 23
|_n.st|tut|on5 (RP27) 185 added; election not to apply look- 26 CFR 54.9801-2T, amended,;
Qualified mortgage bonds, mortgage  pack method irde minimiscases 54.9801-4T, 5T, revised; 54.9804—
credit certificates: (TD 8756) 124 1T, redesignated; 54.9806—1T, redes-
Guidance provided regarding use of na- 25 CFR 1.468A—2, -3, -8, amended; ignated; 54.9812-1T, added; mental
tional and area median gross income  nyclear decommissioning funds; re- health parity, interim rules (TD

figures by issuers (RP 28) 154 vised schedules of ruling amounts ~ 8741) 3,6

Qualified Subchapter S Trust (QSST) (TD 8758) 1315 Relocation payments:

conversion to Electing Small Business 26 CFR 1.904-5(0), 1.904-5T, 1.954— Authorized by sec. 105(a)(11) of Hous-

Trust (ESBT) 1030 0(b), 1.954-1, amended; 1.954-1T, ing and Community Development
Qualified Zone Academy Zone Bonds  —2T, —9T, added; 301.7701-3(f)(1), Act, not includible in gross income

(RP) 3,100 amended; controlled foreign corpo- (RR19) 155 N ' '
Real estate transactions (RP 2037, ration relating to partnerships andRenewable electr|C|ty_ proc_iuctlon credit;
Regulations: branches (TD 8767) 18, calendar year 1998 inflation adjustment

26 CFR 1.61-12, 1.249-1, 1.1016-5, 26 CFR 1._905—2, gmended; foreign tax factor and reference prices. (Notice 27)
1.1275-1, amended: 1.163-13, credit filing requirements (TD 8759) 18,14_ . N
1171-5. added: 1.171-1. —2 -3 —a 13,19 Reorganizations; exchange of securities

T ’ T4 T T 26 CFR 1.925(a)-1T, 1.925(b)- (RR 10) 10,11
revised; 1.1016-9, removed; amorti- 1)y 3y amended; 1.927(e)—1T Reproduction of Forms 1096, 1098, 1099,
zable bond premium (TD 8746)4, revised; foreign sales corporation 5498, and W-2G (RP 37) 26,

26 CFR 1.141-0, -2, amended;  ansfer pricing source and groupingRulings:

1.141-7, -8, removed; 1.141-7T,  ryles (TD 8764) 159 Areas in which advance rulings will not

—8T, —15T, 1.142(f)(4)-1T, 1.150- 26 CFR 1.985-1, —5(a), amended; be issued:

5T, added; 1.141-15, revised; oblig-  1.985-7, added; dollar approximate  Associate Chief Counsel (Domes-

ations of states and political subdivi- ~ separate transactions method of ac- tic), Associate Chief Counsel

sions (TD 8757) 13 counting (DASTM) to profit and loss (EBEO) (RP 3) 1,100

1998-27 |.R.B. a7 July 6, 1998
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Associate Chief Counsel (Interna- chiefs, appeals offices, Associate Chiefreatment of hybrid arrangements under
tional) (RP 7) 1222 Counsel (Domestic), Associate Chief subpart F (Notice 11) 4.8
Rural airports (RP 18) &0 Counsel (EBEO), Associate ChiefTrust, election to treat U.S. person;
Social security benefits under U.S.- Counsel (Enforcement Litigation), and domestic trust (Notice 25) 181
Canada treaty, recent changes (Notice Associate Chief Counsel (International)Vithholding regulations:

23) 18,9 (RP2) 1,74 Effective date of sec. 1441 withholding
Spin-off of subsidiary (RR 27) 22, Tentative differential earnings rate for regulations amended (Notice 16) 15,
Technical advice to district directors and 1997 (Notice 19) 1324 12

July 6, 1998 48 1998-27 |.R.B.
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