Department of Justice - §42.405

(1) Exist in a program where a pri- appendix. the agency need not follow
mary objective of the federal financial the procedure set forth in paragraph (c)
assistance is to provide employment, of this section.

¥ c s R s |Order No. 670-76. 41 FR 52669. Dec. 1. 1876. as
(2) Cause discrimination on the basils ;pended by Order No. 960-81. 46 FR 52357.

of race. color or national origin with Qct. 27. 1981}
respect to beneficiaries or potential |
beneficiaries of the assisted program. §42.404 Guidelines.

: (a) Federal agencies shall publish
§42.403 Agency regulations. title VI guidelinei for each type of pro-

(a) Any federal agency subject to gram to which they extend financial
title VI which has not issued a regula- assistance, where . such guidelines
tion implementing title VI shall do so would be appropriate to provide de-
as promptly as possible and, no later tailed information on the requirements
than the effective date of this subpart. of title V1. Such guidelines shall be
shall submit a proposed regulation to published withiu three months of the
the Assistant Attorney General pursu- effective date of this subpart or of the
ant to paragraph (c) of this section. effective date of any subsequent stat-

(b) Any federal agency which be- ute authorizing federal financial assist-
comes subject to title V1 after the ef- ance to a new type of program. The
fective date of this subpart shall. with- guidelines shall describe the nature of
in 60 days of the date it becomes sub- title VI coverage. methods of enforce-
ject to title V1, submit a proposed reg- ment. examples of prohibited practices
ulation to the Assistant Attorney Gen- in the context of the particular type of
eral pursuant to paragraph (c) of this program. required or suggested reme-

section. dial action. and the nature of require-
(c) Regarding issuance or amendment ments relating to covered employment.

of its regulation implementing title V1. data collection. complaints and public

a federal agency shall take the follow- information.

ing steps: (b) Where a federal agency deter-
(1) Before publishing a proposed regu- mines that title V1 guidelines are not

lJation. of amendment in the FEDERAL appropriate for any type of program to

REGISTER, submit it to the Assistant which it provides financial assistance,

Attomey General, Civil Rights Divi- the reasons for the determination shall

sion: be stated in writing and made available
(2) After receiving the approval of the to the public upon request.
Assistant Attorney General, publish

the proposed regulation or amendment §42.405 Public dissemination of title
in the FEDERAL RECISTER for comment: Vi infermation.

(3) After final agency approval, sub- (a) Federal agencies shall make
mit the regulation or amendment. available and, where appropriate. dis-
through the Assistant Attorney Gen- rtribute their title VI regulations and
eral, to the Attorney General for final guidelines for use by federal employ-
approval. (Executive Order 12250 dele- ees. applicants for federal assistance.

gates to the Attorney GCeneral the recipients. beneficiaries and other in-
function. vested in the President by terested persons.

section 602 of title VI, 42 U.S.C. 2000d- (b) State agency compliance pro-
1. of approving title VI regulations and grams (see §42.410) shall be made avail-
amendments to them.) able to the public.

(d) The title VI regulation of each (c) Federal agencies shall require re-

federal agency shall be supplemented cipients. where feasible. to display
with an appendix listing the types of prominently in reasonable numbers
federal financial assistance. i.e.. the and places posters which state that the
statutes authorizing such assistance. recipients operate programs subject to
to which the regulation applies. Each the nondiscrimination requirements of
such appendix shall be kept up-to-date title VI. summarize those require-
by amendments published. at appro- ments. note the availability of title VI
priate intervals. in the FEDERAL REC- information from recipients and the
ISTER. In issuing or amending such an federal agencies. and explain briefly
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§ 42.406

the procedures for filing complaints.
Federal agencies and recipients shall
also include information on title VI re-
quirements, complaint procedures and
the rights of beneficiaries in hand-
books, manuals. pamphlets and other
material which are ordinarily distrib-
uted to the public to describe the feder-
ally assisted programs and the require-
ments for participation by recipients
and beneficiairies. To the extent that
recipients are required by law or regu-
lation to publish or broadcast program
information in the news media, federal
agencies and recipients shall insure
that such publications and broadcasts
state that the program in question is
an equal opportunity program or other-
wise indicate that discrimination in
the program is prohibited by federal
law.

(d)(1) Where a significant number or
proportion of the population eligible to
be served or likely to be directly af-
fected by a federally assisted program
(e.g.. affected by relocation) needs
service or information in a language

other than English in order effectively
to be informed of or to participate in
the program, the recipient shall take
reasonable steps. considering the scope
of the program and the size and con-
centration of such population. to pro-
vide information in appropriate lan-
guages to such persons. This require-
ment applies with regard to written
material of the type which is ordi-
narily distributed to the public.

(2) Federal agencies shall also take

28 CFR Ch. | (7-1-98 Edition)

tions for approval of specific projects
or significant changes in applications
for continuation or renewal of assist-
ance (see 28 CFR 50.3(c) II B). and at
other times as appropriate, federal
agencies shall require applicants and
recipients to provide relevant and cur-
rent title VI information. Examples of
data and information which. to the ex-
tent necessary and appropriate for de-
termining compliance with title VI,
should be required by agency guide-
lines are as follows:

(1) The manner in which services are
or will be provided by the program in
question, and related data necessary
for determining whether any persons
are or- will be denied such services on
the basis of prohibited discrimination:

(2) The population eligible to be
served by race. color and national ori-

in:

; (3) Data regarding covered employ-
ment, including use or planned use of
bilingual public-contact employees
serving beneficiaries of the program
where necessary to permit effective
participation by beneficiaries unable to
speak or understand English:

(4) The location of existing or pro-
posed facilities connected with the pro-
gram, and related information ade-
quate for determing whether the loca-
tion has or will have the effect of un-
necessarily denying access to any per-
sons on the basis of prohibited dis-
crimination.

(5) The present or proposed member-

ship. by race. color and national origin.
in any planning or advisory body which
is an integral part of the program.

(6) Where relocation is involved. the
requirements and steps used Or pro-
posed to guard against unnecessary im-
pact on persons on the basis of race.
color or national origin. |

(c) Where additional data. such as de-
mographic maps. the racial composi-
tion of affected neighborhoods or cen-
sus data. is necessary Or appropriate.
for understanding information required
in paragraph (b) of this section. federal
agencies shall specify. in their guide-
lines or in other directives, the need to
submit such data. Such additional data
should be required. however, only to
the extent that it is readily available
or can be compiled with reasonable ef-
fort.

reasonable steps to provide. in lan-
guages other than English. information
regarding programs subject to title VI.

§42.406
tion.

(a) Except as determined to be inap-
propriate in accordance with paragraph
() of this section or §42.404(b). federal
agencies, as a part of the guidelines re-
quired by §42.404. shall in regard to
each assisted program provide for the
collection of data and information
from applicants for and recipients of
federal assistance sufficient to permit
effective enforcement of title V1.

(b) Pursuant to paragraph (a) of this
section. in conjunction with new appli-
cations for federal assistance (see 28
CFR 50.3(c) 1] A) and in any applica-

Data and information collec-
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(d) Pursuant to paragraphs (a) and (b)
of this section, in all cases. federal
agencies shall require:

(1) That each applicant or recipient
promptly notify the agency upon its re-
quest of any lawsuit filed against the
applicant or recipient alleging dis-
crimination on the basis of race, color
or national origin, and that each recip-
ient notify the agency upon its request
of any complaints filed against the re-
cipient alleging such discrimination:

(2) A brief description of any appli-
cant's or recipient's pending applica-
tions to other federal agencies for as-
sistance, and of federal asssistance
being provided at the time of the appli-
cation or requested report;

(3) A statement by any applicant de-
scribing any civil rights compliance re-
views regarding the applicant con-
ducted during the two-year period be-
fore the application. and information
concerning the agency or organization
performing the review. and periodic
statements by any recipient regarding
such reviews;

(4) A written assurance by any appli-
cant or recipient that it will compile
and maintain records required. pursu-
ant to paragraphs (a) and (b) of this
section. by the agency's guidelines or
other directives.

(e) Federal agencies should inquire
whether any agency listed by the appli-
cant Or recipient pursuant to para-
graph (d)(2) of this section has found
the applicant or recipient to be in non-
compliance with any relevant civil
rights requirement.

() Where a federal agency determines
that any of the requirements of this
section are inapplicable or inappropri-
ate in regard to any program. the basis
for this conclusion shall be set forth in
writing and made available to the pub-
lic upon request.

§42.407 Procedures to determine com-
pliance.

§42.407

clude personnel having title VI review
responsibility on the staffs of such of-
fices and such personnel shall perform
the functions described in paragraphs
(b) and (c) of this section.

(b) Application review. Prior to ap-
proval of federal financial assistance.
the federal agency shall make written
determination as to whether the appli-
cant is in compliance with title VI (see
28 CFR 50.3(c) I1 A). The basis for such
a determination under ‘'the agency's
own investigation’ provision (see 28
CFR 50.3(c) 11 A(2)). shall be submission
of an assurance of compliance and a re-
view of the data submitted by the ap-
plicant. Where a determination cannot
be made from this data, the agency
shall require the submission of nec-
essary additional information and shall
take other steps necessary for making
the determination. Such other steps
may include. for example. commu-.
nicating with local government offi-
cials or minority group organizations
and field reviews. Where the requested
assistance is for construction. a pre-ap-
proval review should determine wheth-
er the location and design of the
project will provide service on a non-
discriminatory basis and whether per-
sons will be displaced or relocated on a
nondiscriminatory basis.

(c) Post-approval review. (1) Federal
agencies shall establish and maintain
an effective program of post-approval
compliance reviews regarding approved
new applications (see 28 CFR 50.3(c) II
A). applications for continuation or re-
newal of assistance (28 CFR 50.3(c) 11 B)
and all other federally assisted pro-
grams. Such reviews are to include
periodic submission of compliance re-
ports by recipients to the agencies and.
where appropriate. field reviews of a
representative number of major recipi-
ents. In carrying out this program.
agency personnel shall follow agency
manuals which establish appropriate

review procedures and standards of
evaluation. Additionally. agencies
should consider incorporating a title
V1 component into general program re-
views and audits.

(2) The results of post-approval re-
views shall be committed to writing
and shall include specific findings of
fact and recommendations. A deter-
mination of the compliance status of

(a) Agency stafl determination respon-

sibility. All federal agency staff deter-
minations of title VI compliance shall

be made by. or be subject to the review
of. the agency's civil rights ofTice.
Where federal agency responsibility for
approving applications or specific
projects has been assigned to regional
or area offices. the agency shall in-
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§42.408

the recipient reviewed shall be made as
promptly as possible.

(d) Notice to assistant attorney general.
Federal agencies shall promptly notify
the Assistant Attorney General of in-
stances of probable noncompliance de-
termined as the result of application

reviews or post-approval compliance
reviews.

§42.408 Complaint procedures.

(a) Federal agencies shall establish
and publish in their guidelines proce-
dures for the prompt processing and
disposition of complaints. The com-
plaint procedures shall provide for no-
tification in writing to the complain-
ant and the applicant or recipient as to

the disposition of the complaint. Fed-
eral agencies should investigate com-

plaints having apparent merit. Where
such complaints are not investigated.

good cause must exist and must be
stated in the notification of disposi-
tion. In such cases, the agency shall as-
certain the feasibility of referring the
complaint to the primary recipient,
such as a State agency. for investiga-
tion. |

(b) Where a federal agency lacks ju-
risdiction over a complaint. the agency
shall. wherever possible, refer the com-
plaint to another federal agency or ad-
vise the complainant.

(c) Where a federal agency requires
or permits recipient to process title VI
complaints. the agency shall ascertain
whether the recipients’ procedures for
processing complaints are adequate.
The federal agency shall obtain a writ-
ten report of each such complaint and
investigation and shall retain a review
responsibility over the investigation
and disposition of each complaint.

(d) Each federal agency shall main-
tain a log of title VI complaints filed
with it. and with its recipients, identi-
fying each complainant by race. color.
or national origin; the recipient. the
nature of the complaint. the dates the
complaint was filed and the investiga-
tion completed: the disposition: the
date of disposition: and other pertinent
information. Each recipient processing
title V]I complaints shall be required to
maintain a similar log. Federal agen-
cies shall report to the Assistant At-
torney Ceneral on January 1. 1977. and
each six months thereafter. the receipt.

28 CFR Ch. | (7-1-98 Edition)

nature and disposition of all such title
V1 complaints.

§42.409 Employment practices.

Enforcement of title VI compliance
with respect to covered employment
practices shall not be superseded by
state and local merit systems relating
to the employment practices of the
same recipient.

§42.410 Continuing State programs.

Each state agency administering a
continuing program which receives fed-
eral financial assistance shall be re-
quired to establish a title V] compli-
ance program for itself and other re-
cipients  which obtain federal assist-
ance through it. The federal agencies
shall require that such state compli-
ance programs provide for the assign-
mient of title VI responsibilities to des-
ignated state personnel and comply
with the minimum standards estab-
lished in this subpart for federal agen-
cies, including the maintenance of
records necessary to permit federal of-
ficials to determine the title VI com-
pliance of the state agencies and the
sub-recipient.

§42.411 Methods of resolving non-
compliance.

(a) Effective enforcement of title VI
requires that agencies take prompt ac-
tion to achieve voluntary compliance
in all instances in which noncompli-
ance is found. Where such efforts have
not been successful within a reasonable
period of time., the agency shall initi-
ate appropriate enforcement proce-
dures as set forth in the 1965 Attormey
Ceneral Guidelines. 28 CFR 50.3. Each
agency shall establish internal controls
to avoid unnecessary delay in resolving
noncompliance. and shall promptly no-
tify the Assistant Attorney General of
any case in which negotiations have
continued for more than sixty days
after the making of the determination
of probable noncompliance and shall
state the reasons for the length of the
negotiations.

(b) Agreement on the part of a non-
complying recipient to take remedial
steps to achieve compliance with title
V1 shall be set forth in writing by the
recipient and the federal agency. The
remedial plan shall specify the action

114

Attachment 3



