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l. Introduction

The National Association of Consumer Advocates (MAEG a national non-profit organization
of attorney and advocate members who represenbnslbf consumers victimized by
fraudulent, abusive, and predatory business pexctiés an organization committed to
promoting justice and a fair marketplace for constsnNACA is pleased that the Consumer
Financial Protection Bureau (CFPB) is moving fordvan its study of mandatory pre-dispute
arbitration (“forced”} agreements, which is required under Section 1028(#e Dodd-Frank
Wall Street Reform and Consumer Protection Act @@&dank Act)®> NACA respectfully
submits these comments as a response to the CReRBisest for Information on its new
proposed survey, titled “Telephone Survey Explgridonsumer Awareness of and Perceptions
Regarding Dispute Resolution Provisions in Cre@itdCAgreements.”

NACA works with consumer advocates to bring atamtio the ways in which forced arbitration
agreements trap consumers into a private, nonipldigstem that fundamentally favors
businesses. Through its efforts to educate consuat®ut forced arbitration clauses, NACA
knows that the American public is woefully uninfadabout the pervasiveness of forced
arbitration clauses in common consumer contraotswahy these types of arbitration agreements
are harmful.

! We are using the term “forced arbitration” to m@ae-dispute binding mandatory arbitration.
% Public Law 111203, Title XIV.



The National Consumer Law Center, Inc. (NCLC) rsoa-profit corporation specializing in
low-income consumer issues, with an emphasis oswuoar financial issues. NCLC publishes a
series of treatises on consumer laws and provedgs, |policy and technical consulting and
assistance on to legal services, government, andtprattorneys and advocates working on
behalf of consumers across the country. One dfrfaises, Consumer Arbitration Agreements
(6th ed. 2011), focuses exclusively on case laerpmeting the enforceability of consumer
arbitration agreements.

The CFPB is well positioned to examine the issueoolsumer awareness and comprehension of
forced arbitration clauses in financial contraatsg NACA and NCLC fully support its efforts to
do so. We expect that the CFPB’s study and algldeaifted and carefully executed consumer
telephone survey will confirm what the availablepémcal research already demonstrates: that
not only are forced arbitration clauses harmfutaasumers and designed to immunize
corporations, but very few consumers are actuallgra of and meaningfully agree to forced
arbitration clauses. We hope that once the CFRR)hthered and studied all the empirical
evidence available, it will take concrete actiomptotect consumers from the harm caused by
forced arbitration in consumer financial contracts.

I. Background

Forced arbitration occurs in the context of finahservices and products when a company
requires a consumer, as a condition of buying thdyrct or service, to submit to private,

binding arbitration if a dispute arises in the fetuThe ordinary consumer has absolutely no idea
he or she is giving up constitutional, statutorg aommon law rights by waiving access to the
court system. In other words, the consumer issidtto waive fundamental due-process rights,
including the right to sue in court, the right fapallate review, and the right to participate in a
class-action lawsuit. As empirical research alyesttbws, most consumers never even notice
forced arbitration clauses, which are buried infthe print of standard-form contractsindeed,
most consumers are completely unaware of thesdramhterms unless and until a dispute
arises and they seek the assistance of an attorney.

Arbitration happens with minimal judicial oversigdmid no well-established rules and
proceduresFurthermore, because the arbitration forum is glpichosen by the business, and
the business is frequently a “repeat player,” aabors have an incentive to rule in the business’s
favor if they want to be selected again in the rfeitu

This inherent unfairness is further exacerbatethbysignificant restrictions and limitations
placed on consumers in arbitration. Besides vierigdd due-process protections (including the
right to a fair and impartial decision maker), Hrbitral process is almost always conducted in
secret and typically requires strict confidentialiDecisions generally are not published or
otherwise made public even in the most extremeaigistances. Unfortunately, California is the
only state in the nation that requires public disake of the results of arbitration disputes.

Various studies and reports make clear that foacbdration clauses are becoming increasingly
commonplace in standard consumer financial senaonésproduct agreements—including those

3 Jean R. Sternlight, Creeping Mandatory Arbitratient Just?, 57 Stan. L. Rev. 1631, 1648-164%{(/AR005).



used to obtain student loans, payday loans, caslaad leases, credit cards, retirement
accounts, and investment accounts. According @04 2rbitration study, “the prevalence of
arbitration clauses is highest (69.2%) in the fmalhcategory (credit cards, banking, investment,
and accounting/tax consulting).”

The widespread prevalence of forced arbitrationsz#a has been spurred on by recent Supreme
Court decisions broadly interpreting the Federddithation Act (FAA). Although the FAA’s
legislative history shows that Congress intendedRAA to apply to commercial arbitration
agreements between two companies of generally cablgabargaining power, the Supreme
Court has applied the law to employment and conswowracts of adhesion, where the
bargaining power lies only with corporations. Aseault, the FAA is now used to enforce
arbitration clauses in all contracts between coresarand corporations.

Two recent Supreme Court decisions demonstratdgstbroadly the Court has interpreted the
FAA. In 2011, the Court held iAT&T Mobility v. Concepciotthat corporations may use
arbitration clauses to deny consumers their righoin together in class actions and hold
corporations accountable for their wrongful behavidhis decision has an enormous impact on
consumers of financial services—where the valudais can be small individually, but large
in the aggregate, and so class actions are oféeartly effective way of obtaining relief. The
Supreme Court went even furtherAmerican Express Co. v. Italian Colors Restauraketcided
on June 20, 201%8There, the Court held that corporations can fsmall businesses and
individuals into arbitration even when they haveyem that they will not be able to vindicate
their rights through arbitration—that is, even wilaghitration is illusory. As a consequence of
these decisions, thousands of valid claims wiklykgo unheard imany forum—whether in court
or arbitration.

Enabled by these decisions, companies now usedfartatration clauses to eliminate the ability
of consumers to seek collective redress, leaviamttvithout any practical way to vindicate their
rights. The rise of forced arbitration clauses éasrmous consequences for consumers; it
allows businesses to engage in unfair and deceptaatices without fear of consumers privately
obtaining relief (including an injunction). Furth¢ine presence of forced arbitration clauses in
consumer financial contracts means that many seximlations of law will go publicly
undetected, either because cases will never begbrau because the evidence presented and
decisions rendered in private arbitration procegslgre not made public.

Our comments below highlight the numerous surveyforts and consumer case studies on
forced arbitration, which have demonstrated thenfidrimpact forced arbitration has on the
rights of Americans. We believe that the CFPB@pmsed information collection will further
demonstrate what these studies have already shpwavealing the inherent unfairness in the
use of forced arbitration clauses in consumer fir@rcontracts. It is crucial to this effort that
the questions are clear and simple enough to obtaarate responses. In our experience,
consumers of modest means and education in patidalnot like to admit how little they

* Linda J. Demaine & Deborah R. Hensler, “Voluntegtito Arbitrate Through Predispute Arbitration Gézs:
The Average Consumer’s Experience, Law & Contempb®, Winter/Spring 2004, at 55, 62.

> AT & T Mobility, LLC v. Concepcigrb63 U.S. -, 131 S. Ct. 1740, 179 L. Ed. 2d {2@11).

® American Express Co. v. Italian Colors Rest., Slip No. 12-133 (S. Ct. June 20, 2013) (“AMEX II1").



understand about legal matters in general anditiigustice system in particular. We thus
provide some suggestions to enhance the clari§F#fB’s telephone survey questions. Finally,
we urge the Bureau to complete its required atiminestudy as quickly as possible so that it can
initiate rulemaking to address this essential coresdjustice issue.

II. What We Know About Consumers’ Awareness of Mandatoy Pre-Dispute
Arbitration Agreements

There have been numerous reports, polls and sucoegucted that demonstrate the negative
impact of forced arbitration on the consumers ananfcial services marketplace. The CFPB
cited some of these surveys and studies examimingurner awareness and perceptions of
forced arbitration clauses in its supporting staenior this proposed information collection.
Below we explore a few of the surveys cited by@#d°B, plus an additional survey performed
by NACA entitled“Consumer Attorneys report: Arbitration clauses aeerywhere,
consequently causing consumer claims to disappéar.”

Consumer Studies & Surveygocusing on consumer awareness, various studvesexplored
consumer attitudes toward dispute resolution ireggnand arbitration in particular. One
example is a survey conducted by The Pew Chariteists (Pew) in November of 20¥2Pew
reviewed the dispute-resolution clauses of thela@ifest financial institutions, as well as
consumer attitudes about these clauses. Pew thahdlmost nine in ten consumers disapprove
of forced arbitration clauses in checking accowtien they learned about the procedural
components of arbitration, such as the ongoingdiogiship between the arbitration companies
and financial institutions, and the limited scopeaview of arbitrators’ decisions. The survey
also shows that consumers are generally unawdogaefd arbitration, as 64% of those polled
cannot remember reading about forced arbitrationigions in the contracts for goods and
services that they buy. More than two-thirds aistamers polled believe that they should have a
choice between taking their dispute to arbitragod taking it to court.

Another study by The Employee Rights Advocacy tostifor Law & Policy (The Institute) and
Public Citizen in 2009 looked at people’s knowledfarbitration provisions. The Institute and
Public Citizen conducted a nationwide survey of 86ters exploring their awareness of the
arbitration provisions in their employment agreetaemd certain agreements for goods and
services In particular, the study polled respondents altloeir expectations regarding their
ability to sue their employers in court as welldsether they recalled executing forced
arbitration provisions in their employment conteaahd other contracts. The survey found that

" National Association of Consumer Advocat@snsumer Attorneys report: Arbitration clauses awerywhere,
consequently causing consumer claims to disap@rare 2012).
http://www.naca.net/sites/default/files/INACA2012BI8ArveyFinalRedacted.pdf

# Banking on Arbitration: Big Banks, Consumers, artb€king Account Dispute Resolutidine Pew Charitable
Trusts. Released 11/26/@9ailable at
http://www.pewstates.org/uploadedFiles/PCS_AsseiiPew_arbitration_report.pdf.

° National Study of Public Attitudes on Forced Arhtton: Findings from a Survey of 800 Likely 2010teis
Nationwide. The Employee Rights Advocacy InstitisteL aw & Policy and Public Citizen. Released 04/09
(research funded by the Public Welfare Foundatimajlable at http://www.citizen.org/documents/laksearch-
national-study-of-public-attitudes-forced-arbitoatipdf.




59% of likely voters support the Arbitration FaisseAct, which includes majorities of
Democrats, Republicans and Independents. In add®9% of likely voters oppose the use of
mandatory binding arbitration clauses in employnasttt consumer contracts. According to the
survey, most Americans are unaware of the righitsgiaken away from them. Roughly three-
guarters of Americans believe they can sue an graplor company should they be seriously
harmed or have a major dispute arise—even if theypaund by forced arbitration terms.
Approximately two-thirds cannot remember seeinglaing about forced arbitration buried in
the fine print of the employment and consumer @ that they have signed.

Finally, in May 2009, a Center for Responsible Liegd CRL) study entitledStacked Deck: A
Statistical Analysis of Forced Arbitration” revedlthat many consumers do not even know that
the contracts they sign for most credit cards, &das, and other small loan products come with
forced arbitration clause¥. CRL’s report was based on data involving rulimg€alifornia on
about 34,000 cases from 2003 to 2007 by the Ndtirmtration Forum (NAF), an arbitration
firm. The vast majority of these cases involvegddrcard issuers seeking to collect money
allegedly owed by consumers. Additional data owddrarbitration clauses in auto loan contracts
was obtained from an original survey commissione@€BL and conducted by Macro
International as part of its regular CARAVAN® suyve

The report shows that there is an absolute biashitration forums that favors credit card issuers
and other businesses over consumers. Companidsaf@aimore cases before arbitrators get
consistently better results from those same atbitsaln addition, individual arbitrators who
favor firms over consumers receive more casesdriuture. Finally, when looking specifically
at auto-loan contracts, over two-thirds (68%) aisuamers surveyed did not even know if their
contract included a forced arbitration clause. WMitt knowing whether the clause exists, it is
impossible to negotiate it out of the contractieefprint (even assuming a consumer had the
knowledge and bargaining power to do so). Arhratilso did not reduce the cost of lending,
as its supporters claim. In fact, people with éat@rbitration in their contracts paid a
significantlyhigherrate on their loans than those whose contractaatidontain an arbitration
clause.

NACA'’s surveyIn a June 2012 survey, NACA looked at the perspedaif consumer attorneys
regarding the use of forced arbitratidriThe survey revealed that even though forced atfwtr
clauses are in hundreds of millions of consumetreots, very few consumers actually bring
cases in arbitratiotf. NACA’s survey found that the vast majority of somer lawyers

surveyed were much less likely to represent conssimearbitration than they were to represent
consumers in court. When asked about the disadgastof arbitration compared to litigation,
the overwhelming majority of consumer attorneypoesled that arbitration was wholly
disadvantageous to the consumer, with specificlpnob identified as: an uneven playing field,

1% Joshua M. Frank, Center for Responsible Lendiragk®id Deck: A Statistical Analysis of Forced Araiton
(2009) available at http://www.responsiblelendimgloredit-cards/research-analysis/stacked_decKkabsih
concluding that average non-incentive loan rategwégher for contracts that included “forced adtibn” clauses
than contracts that did not include such provisjons
! National Association of Consumer Advocat@snsumer Attorneys report: Arbitration clauses awerywhere,
consequently causing consumer claims to disap@krare 2012).
P;tp://www.naca.net/sites/default/files/NACA2012BIEArvevFinaIRedacted.pdf

Id.




limited recourse for the consumer, questionabledaihjity of the arbitrator, and lack of
transparency in the arbitration procé$s.

NACA'’s survey also asked consumer lawyers about ezsonal experience with cases
involving arbitration clauses. Attorneys were abkedescribe cases where a consumer was
denied relief because of the existence of an atiotr clause, as well as class-action cases that
provided a substantial recovery and/or injunctedeef for consumers, which would not have
been possible if an arbitration clause were presBespondents provided over 100 examples of
cases that they were unable to bring becausemtead arbitration clause.

Consumer attorneys were also asked about the clappressive effects of arbitration.
Specifically, they were asked if they had ever @égrdown a meritorious consumer case, where
there was a clear violation of law, because ofpitesence of an arbitration clause. In other
words, have they observed consumer claims beingresped? Eighty-four percent (84%) of all
respondents answered yes—they had, in fact, rej@ctéient with a meritorious claim because
of an arbitration clause. Of those vast majoritgttorneys who turned away good cases, the
median number of cases they turned down was 10e ko of respondents reported that they
had turned away as many as 90-100 cases becaasediitration clausé?

Finally, the NACA survey asked attorneys aboutrte&perience bringing consumer class
actions. Specifically, what would have been thpagt of arbitration clauses on their class-
action cases, and the injunctive relief that thzeses can provide consumers? A full 91.4% of
attorneys answered that they had obtained relrefdoasumers that could not have been achieved
had there been an arbitration clause. Additionatigny of these attorneys noted that since the
Supreme Cour€oncepciordecision they have seen a significant decreaeeinumber of
consumer claims that are being raised.

The data collected in the NACA survey reveal a ke observations about how the corporate
use of forced arbitration clauses in consumer eatgrhas impacted consumer’s ability to seek
redress when they have a claim against the complingt, the settlement data showing that
cases in arbitration are significantly less likedysettle prior to a final decision suggests that
arbitration may not be as efficient as its propasetaim. Second, consumer attorneys have
seen a significant correlation between the incr@asebitration clauses in consumer contracts
and the suppression of meritorious consumer claiis.many consumer attorneys reported,
they “won’t even look at a case if there is antaabion clause involved.” Finally, the survey
highlights that arbitration clauses are succeedtirgggnificantly suppressing meritorious claims.
Consumers’ legal claims are being tossed out bytgowithout considering the legal or factual
merits of the claims, as a consequence ofCivecepciordecision.

A Public Citizen and NACA analysis published in A@012 identified 76 potential class-action
cases in the year aft€oncepciorwas decided where courts cited the decision altbthat the
arbitration clause was enforceable. The consumet®mployees who brought these cases were
forced to seek redress in arbitration on an indialdasis and, as a result, many had to forgo

131d. at 5.
141d. at 5-6.
>1d. at 6.



their claims altogethéf. Public Citizen’s recent review of cases up to &fiaf, 2013 found that
sinceConcepcioncourts have enforced arbitration clauses in rifzaa 100 case¥,including
cases involving allegations of lenders applyingiscidsed fees to student loans, gender
discrimination in the workplace, illegal lendingaptices harming active-duty service members,
and numerous violations of state and federal agiits, employment and consumer protection
laws.

IV.  Why the CFPB’s Proposed Collection of Information @ Consumers’ Perception
of Mandatory Pre-Dispute Arbitration Agreements Is Valuable

We are pleased that the CFPB is exploring consamareness of and perceptions regarding
forced arbitration in credit card agreements. Alidplo previous studies and surveys have already
demonstrated that very few consumers are actualiyeof, comprehend the consequences of,
and meaningfully agree to forced arbitration clausdending contracts, this CFPB survey will
help confirm this fact, while focusing solely onnsoimer awareness of arbitration provisions in
a specific type of consumer financial product—credrds. The survey will provide an
opportunity for the Bureau to further demonstratthws own research that consumers are
unaware of the existence and impact of the armtratlauses that they are forced to sign as a
condition of obtaining a credit card.

According to the CFPB’s Request for Informatiore @FPB survey will explore the following
aspects of consumers’ awareness and perceptiahspoite resolution provisioms their
agreements highlighted below:

First, the survey will explore the extent to whackdit card consumers are aware of dispute
resolution provisions in their contracts with credard issuers.

Second, it will investigate whether credit card somers’ assumptions about their formal
dispute resolution options, on the one hand, cqoes to the choices set out in the applicable
provisions of their credit card contracts, on théer hand. The survey will ask about the extent
of respondents’ prior experiences with litigationasbitration, to identify potential correlations
between past experiences and current assumptions.

Third, the survey will probe whether and how constsnveigh dispute resolution provisions
when choosing credit card products.

Fourth, it will investigate credit card consumel®liefs regarding formal dispute resolution
options (e.g., the smallest claim amounts respaisdagiieve they would pursue in arbitration
vs. litigation; whether respondents feel that thegd a lawyer for either forum).

NACA and NCLC support each of these goals.

'® Public Citizen:Justice Denied One Year Later: The Harms to Conssifrem the Supreme Court’s Concepcion
Decision Are Plainly Eviden®&pril, 2012.
http://www.naca.net/sites/default/files/Justice%2ai2d%20Concepcion%20Anniversary%20Report.pdf

7 http://www.citizen.org/pressroom/pressroomredigni?|D=3830




A major basis for the Supreme Court’s arbitratiesidions—and corporate support of forced
arbitration clauses—relies on the idea that artidnais supposedly voluntarily and consensual.
The Court regularly characterizes arbitration asuAnd the corporations that support use of
arbitration clauses make this argument as welthénexperience of NACA'’s consumer
attorneys, however, there is almost never actuahkmy consenby consumers, even if there are
many situations in which consumers may have tealigior constructively consented.{, they
continued to use a credit card after receivingna pirint contract term adding an arbitration
clause, or they clicked “accept” to a lengthy dakeoms and conditions on a website). We know
from numerous past studies that most consumers egea notice arbitration clauses in the fine
print of the contracts that they sign—contracts #ra presented to them on a take-it-or-leave-it
basis, and that they must agree to if they watdke out a student loan, for example, or have a
credit card, or buy a car, or obtain a cell pholmeleed, “(e)mpirical studies have shown that
only a minute percentage of consumers read formeagents, and of these, only a smaller
number understand what they redd.Even if consumers acknowledge the existence of an
arbitration clause (e.g., responding to the salesnastruction to “sign here, initial here, here
and here”), the consumer has no idea what fordattation entails. A study focusing on
employees’ understanding of arbitration agreemstiattes that empirical research also
demonstrates that employees “do not understancethedial and procedural consequences of
consenting to arbitration” and that “[v]ery few a@eare of what they are waiving®”

Many consumers first learn that they have lostrthght to sue only after a dispute rises. Time
and again, in litigation over whether to enforasoatractual arbitration provision, we've seen
the consumer allege (or the court determine) timtbnsumer was unaware of the existence or
meaning of the arbitration clauge.

NACA and NCLC believe that the results of the CFRiBvey will further confirm that
consumers do not meaningfully understand forcedration clauses. We believe that the CFPB
should act upon its statutory authority to banube of forced arbitration clauses in financial
products and services agreements.

V. Enhancing Clarity of CFPB’s Telephone Survey Questins

The following are recommendations regarding the E&Burvey and its proposed script of
guestions:

General comments

1. We know that many consumers are not aware thatltukya choice in how to resolve
disputes with businesses until after a disputeearihe proposed survey focuses on
awareness of the consumer of dispute resolutionigoms at the time when they enter

18 Sternlight at 1648.

19 Christine Reilly, Achieving Knowing and Voluntary Consent in Pre-DispMandatory Arbitration Agreements at
the Contracting Stage of Employme®® Cal. L. Rev. 1203, 1225 (2002).

20 E.g.Yarbarough v. Regions Nat. Bank & Trust,. Gh10CV161-HTW-FKB, 2012 WL 4596181 (S.D. Misepb

4, 2012) report and recommendation adopted, 3:18t€MHTW-FKB, 2012 WL 4595046 (S.D. Miss. Sept. 29,
2012).Wallace v. Red Bull Distrib. Cp5:12-CV-02431, 2013 WL 3823130 (N.D. Ohio JuB; 2013).



into a financial services contract. The survey sjoes should also ask whether
consumers believe that they should be able to madeoice at the time that a concrete
dispute arises.

2. The survey is quite long and verbose. The CFPRBightake into consideration the
consumer’s time and attention span for the survidye CFPB could try to minimize
lengthy and repetitious questions.

3. The proposed survey focuses only on credit carddmsl As the CFPB prepares its
arbitration study and evaluates the survey, welaskit look into consumer awareness
and perceptions of forced arbitration in all sestoirconsumer financial services and
product agreements.

4. We appreciate that the survey interviews will baducted in English or Spanish. We
are also pleased that the effort of insuring teapondent samples will be selected to
provide good geographic coverage of the UnitedeStaThe CFPB must also ensure the
race/ethnicity, gender, age, and income diverditissurvey participants. We also
suggest collecting education information from thevey participants.

Suggestions for Proposed Script Questions

Group One

1. Add VISA and Mastercard to Discover and Americapré&ss
Group Two

Delete to your satisfaction

6b. add I, Do you know what the term “opt-outéams here?
6¢c. [version B] change “review “ to “"read”

Group Three

7(a)(i) Replace with “Please tell me what you thare the important features of bringing a
consumer dispute to an arbitration proceeding.”

8(a)(ii) delete “state or federal district”
(b) add after “settlement notice” if you did naave to find your own records or receipts”

8(a), 10(a), 10 (b) change “billing error...accouniscluding yours.” to “Billing error in your
account.”



Group Four

12 delete “or you spouse”

12(b) delete “for example by filing a claim?”
ADD:

Were you ever discouraged or prevented from brigpgirclaim in court because a contract
required arbitration?

VI. Conclusion

We strongly support the CFPB’s effort to condutglaphone survey on consumers’ awareness
and perceptions of forced arbitration issues. \&lebe the survey will provide further valuable
information on whether consumers are aware of tbexbitration clauses in credit card contracts
and whether the clause provides a meaningful choipairsue their desired form of dispute
resolution.



