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be conducted in accordance with regu-
lations in subpart A of this part and
with the provisions of this section.

(b) Prior to approving a plan of oper-
ations, the authorized officer must con-
sider:

(1) The resources of ecological, cul-
tural, geological, historical, pre-
historical, and scientific interest likely
to be affected by the proposed oper-
ations, including access; and

(2) The potential adverse impacts on
the identified resource values resulting
from the proposed operations.

(c) A plan of operations will be ap-
proved if, in the judgment of the au-
thorized officer, proposed operations
are compatible, to the maximum ex-
tent feasible, with the protection of the
resource values identified pursuant to
paragraph (b)(1) of this section.

(1) The authorized officer will deem
operations to be compatible if the plan
of operations includes all feasible
measures which are necessary to pre-
vent or minimize potential adverse im-
pacts on the resource values identified
pursuant to paragraph (b)(1) of this sec-
tion and if the operations are con-
ducted in accordance with the plan.

(2) In evaluating the feasibility of
mitigating measures, the authorized
officer shall, at a minimum, consider
the following:

(i) The effectiveness and practicality
of measures utilizing the best available
technology for preventing or mini-
mizing adverse impacts on the resource
values identified pursuant to paragraph
(b)(1) of this section; and

(ii) The long- and short-term costs to
the operator of utilizing such measures
and the effect of these costs on the
long- and short-term economic viabil-
ity of the operations.

(3) The authorized officer shall not
require implementation of mitigating
measures which would prevent the
evaluation or development of any valid
claim for which operations are pro-
posed.

(d) In accordance with the procedures
described in subpart A and paragraphs
(c)(1) through (c)(3) of this section, the
authorized officer may approve modi-
fications of an existing plan of oper-
ations:

(1) If, in the judgment of the author-
ized officer, environmental impacts un-
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foreseen at the time of approval of the
existing plan may result in the incom-
patibility of the operations with the
protection of the resource values iden-
tified pursuant to paragraph (b)(1) of
this section; or

(2) Upon request by the operator to
use alternative technology and equip-
ment capable of achieving a level of en-
vironmental protection equivalent to
that to be achieved under the existing
plan of operations.

[561 FR 20827, June 9, 1986]
Subpart E—Oil and Gas Resources

SOURCE: 55 FR 10444, Mar. 21, 1990, unless
otherwise noted.

§228.100 Scope and applicability.

(a) Scope. This subpart sets forth the
rules and procedures by which the For-
est Service of the United States De-
partment of Agriculture will carry out
its statutory responsibilities in the
issuance of Federal oil and gas leases
and management of subsequent oil and
gas operations on National Forest Sys-
tem lands, for approval and modifica-
tion of attendant surface use plans of
operations, for monitoring of surface
disturbing operations on such leases,
and for enforcement of surface use re-
quirements and reclamation standards.

(b) Applicability. The rules of this sub-
part apply to leases on National Forest
System lands and to operations that
are conducted on Federal oil and gas
leases on National Forest System lands
as of April 20, 1990.

(c) Applicability of other rules. Surface
uses associated with o0il and gas
prospecting, development, production,
and reclamation activities, that are
conducted on National Forest System
lands outside a leasehold must receive
prior authorization from the Forest
Service. Such activities are subject to
the regulations set forth elsewhere in
36 CFR chapter II, including but not
limited to the regulations set forth in
36 CFR parts 251, subpart B, and 261.

§228.101 Definitions.

For the purposes of this subpart, the
terms listed in this section have the
following meaning:
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Authorized Forest officer. The Forest
Service employee delegated the author-
ity to perform a duty described in
these rules. Generally, a Regional For-
ester, Forest Supervisor, District
Ranger, or Minerals Staff Officer, de-
pending on the scope and level of the
duty to be performed.

Compliance Officer. The Deputy Chief,
or the Associate Deputy Chiefs, Na-
tional Forest System or the line officer
designated to act in the absence of the
Deputy Chief.

Leasehold. The area described in a
Federal oil and gas lease,
communitized, or unitized area.

Lessee. A person or entity holding
record title in a lease issued by the
United States.

National Forest System. All National
Forest lands reserved or withdrawn
from the public domain of the United
States, all National Forest lands ac-
quired through purchase, exchange, do-
nation, or other means, the National
Grasslands and land utilization
projects administered under title III of
the Bankhead-Jones Farm Tenant Act
(7 U.S.C. 1010 et seq.), and other lands,
waters, or interests therein which are
administered by the Forest Service or
are designated for administration
through the Forest Service as a part of
the system (16 U.S.C. 1609).

Notices to Lessees, Transferees, and Op-
erators. A written notice issued by the
authorized Forest officer. Notices to
Lessees, Transferees, and Operators im-
plement the regulations in this subpart
and serve as instructions on specific
item(s) of importance within a Forest
Service Region, National Forest, or
Ranger District.

Onshore Oil and Gas Order. A formal
numbered order issued by or signed by
the Chief of the Forest Service that im-
plements and supplements the regula-
tions in this subpart.

Operating right. The interest created
out of a lease that authorizes the hold-
er of that interest to enter upon the
leased lands to conduct drilling and re-
lated operations, including production
of oil and gas from such lands in ac-
cordance with the terms of the lease.

Operating rights owner. A person hold-
ing operating rights in a lease issued
by the United States. A leasee also
may be an operating rights owner if

36 CFR Ch. Il (7-1-08 Edition)

the operating rights in a lease or por-
tion thereof have not been conveyed to
another person.

Operations. Surface disturbing activi-
ties that are conducted on a leasehold
on National Forest System lands pur-
suant to a current approved surface use
plan of operations, including but not
limited to, exploration, development,
and production of oil and gas resources
and reclamation of surface resources.

Operator. Any person or entity, in-
cluding, but not limited to, the lessee
or operating rights owner, who has
stated in writing to the authorized
Forest officer that they are responsible
under the terms and conditions of the
lease for the operations conducted on
the leased lands or a portion thereof.

Person. An individual, partnership,
corporation, association or other legal
entity.

Substantial modification. A change in
lease terms or a modification, waiver,
or exception of a lease stipulation that
would require an environmental assess-
ment or environmental impact state-
ment be prepared pursuant to the Na-
tional Environmental Policy Act of
1969.

Surface use plan of operations. A plan
for surface use, disturbance, and rec-
lamation.

Transfer. Any conveyance of an inter-
est in a lease by assignment, sublease
or otherwise. This definition includes
the terms: Assignment which means a
conveyance of all or a portion of the
lessee’s record title interest in a lease;
and sublease which means a conveyance
of a non-record interest in a lease, i.e.,
a conveyance of operating rights is
normally a sublease and a sublease also
is a subsidiary arrangement between
the lessee (sublessor) and the sublessee,
but a sublease does not include a trans-
fer of a purely financial interest, such
as overriding royalty interest or pay-
ment out of production, nor does it af-
fect the relationship imposed by a
lease between the lessee(s) and the
United States.

Transferee. A person to whom an in-
terest in a lease issued by the United
States has been transferred.
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LEASING

§228.102 Leasing analyses and deci-
sions.

(a) Compliance with the National Envi-
ronmental Policy Act of 1969. In ana-
lyzing lands for leasing, the authorized
Forest officer shall comply with the
National Environmental Policy Act of
1969, implementing regulations at 43
CFR parts 1500-1508, and Forest Service
implementing policies and procedures
set forth in Forest Service Manual
chapter 1950 and Forest Service Hand-
book 1909.15.

(b) Scheduling analysis of available
lands. Within 6 months of April 20, 1990,
Forest Supervisors shall develop, in co-
operation with the Bureau of Land
Management and with public input, a
schedule for analyzing lands under
their jurisdiction that have not been
already analyzed for leasing. The For-
est Supervisors shall revise or make
additions to the schedule at least annu-
ally. In scheduling lands for analysis,
the authorized Forest officer shall
identify and exclude from further re-
view the following lands which are le-
gally unavailable for leasing:

(1) Lands withdrawn from mineral
leasing by an act of Congress or by an
order of the Secretary of the Interior;

(2) Lands recommended for wilder-
ness allocation by the Secretary of Ag-
riculture;

(3) Lands designated by statute as
wilderness study areas, unless oil and
gas leasing is specifically allowed by
the statute designating the study area;
and

(4) Lands within areas allocated for
wilderness or further planning in Exec-
utive Communication 1504, Ninety-
Sixth Congress (House Document No.
96-119), unless such lands subsequently
have been allocated to uses other than
wilderness by an approved Forest land
and resource management plan or have
been released to uses other than wil-
derness by an act of Congress.

(c) Leasing analyses. The leasing anal-
ysis shall be conducted by the author-
ized Forest officer in accordance with
the requirements of 36 CFR part 219
(Forest land and resource management
planning) and/or, as appropriate,
through preparation of NEPA docu-
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ments. As part of the analysis, the au-
thorized Forest officer shall:

(1) Identify on maps those areas that
will be:

(i) Open to development subject to
the terms and conditions of the stand-
ard oil and gas lease form (including an
explanation of the typical standards
and objectives to be enforced under the
standard lease terms);

(ii) Open to development but subject
to constraints that will require the use
of lease stipulations such as those pro-
hibiting surface use on areas larger
than 40 acres or such other standards
as may be developed in the plan for
stipulation use (with discussion as to
why the constraints are necessary and
justifiable); and

(iii) Closed to leasing, distinguishing
between those areas that are being
closed through exercise of management
direction, and those closed by law, reg-
ulation, etc.

(2) Identify alternatives to the areas
listed in paragraph (c)(1) of this sec-
tion, including that of not allowing
leasing.

(3) Project the type/amount of post-
leasing activity that is reasonably
foreseeable as a consequence of con-
ducting a leasing program consistent
with that described in the proposal and
for each alternative.

(4) Analyze the reasonable foresee-
able impacts of post-leasing activity
projected under paragraph (c)(3) of this
section.

(d) Area or Forest-wide leasing deci-
sions (lands administratively available for
leasing). Upon completion of the leasing
analysis, the Regional Forest shall
promptly notify the Bureau of Land
Management as to the area or Forest-
wide leasing decisions that have been
made, that is, identify lands which
have been found administratively
available for leasing.

(e) Leasing decisions for specific lands.
At such time as specific lands are being
considered for leasing, the Regional
Forester shall review the area or For-
est-wide leasing decision and shall au-
thorize the Bureau of Land Manage-
ment to offer specific lands for lease
subject to:
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(1) Verifying that oil and gas leasing
of the specific lands has been ade-
quately addressed in a NEPA docu-
ment, and is consistent with the Forest
land and resource management plan. If
NEPA has not been adequately ad-
dressed, or if there is significant new
information or circumstances as de-
fined by 40 CFR 1502.9 requiring further
environmental analysis, additional en-
vironment analysis shall be done before
a leasing decision for specific lands will
be made. If there is inconsistency with
the Forest land and resource manage-
ment plan, no authorization for leasing
shall be given unless the plan is amend-
ed or revised.

(2) Ensuring that conditions of sur-
face occupancy identified in
§228.102(c)(1) are properly included as
stipulations in resulting leases.

(3) Determining that operations and
development could be allowed some-
where on each proposed lease, except
where stipulations will prohibit all sur-
face occupancy.

[656 FR 10444, Mar. 21, 1990, as amended at 56
FR 56157, Nov. 1, 1991]

§228.103 Notice of appeals of deci-
sions.

The authorized Forest officer shall
promptly notify the Bureau of Land
Management if appeals of either an
area or Forest-wide leasing decision or
a leasing decision for specific lands are
filed during the periods provided for
under 36 CFR part 217.

§228.104 Consideration of requests to
modify, waive, or grant exceptions
to lease stipulations.

(a) General. An operator submitting a
surface use plan of operations may re-
quest the authorized Forest officer to
authorize the Bureau of Land Manage-
ment to modify (permanently change),
waive (permanently remove), or grant
an exception (case-by-case exemption)
to a stipulation included in a lease at
the direction of the Forest Service. The
person making the request is encour-
aged to submit any information which
might assist the authorized Forest offi-
cer in making a decision.

(b) Review. The authorized Forest of-
ficer shall review any information sub-
mitted in support of the request and
any other pertinent information.

36 CFR Ch. Il (7-1-08 Edition)

(1) As part of the review, consistent
with 30 U.S.C. 226 (f)-(g), the authorized
Forest officer shall ensure compliance
with the National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4331 et seq.)
and any other applicable laws, and
shall ensure preparation of any appro-
priate environmental documents.

(2) The authorized Forest officer may
authorize the Bureau of Land Manage-
ment to modify, waive, or grant an ex-
ception to a stipulation if:

(i) The action would be consistent
with applicable Federal laws;

(ii) The action would be consistent
with the current forest land and re-
source management plan;

(iii) The management objectives
which led the Forest Service to require
the inclusion of the stipulation in the
lease can be met without restricting
operations in the manner provided for
by the stipulation given the change in
the present condition of the surface re-
sources involved, or given the nature,
location, timing, or design of the pro-
posed operations; and

(iv) The action is acceptable to the
authorized Forest officer based upon a
review of the environmental con-
sequences.

(c) Other agency stipulations. If a stip-
ulation was included in a lease by the
Forest Service at the request of an-
other agency, the authorized Forest of-
ficer shall consult with that agency
prior to authorizing modification,
waiver, or exception.

(d) Notice of decision. (1) When the re-
view of a stipulation modification,
waiver, or exception request has been
completed and the authorized Forest
officer has reached a decision, the au-
thorized Forest officer shall promptly
notify the operator and the appropriate
Bureau of Land Management office, in
writing, of the decision to grant, or
grant with additional conditions, or
deny the request.

(2) Any decision to modify, waive, or
grant an exception to a lease stipula-
tion shall be subject to administrative
appeal only in conjunction with an ap-
peal of a decision on a surface use plan
of operation or supplemental surface
use plan of operation.
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AUTHORIZATION OF OCCUPANCY WITHIN A
LEASEHOLD

§228.105 Issuance of onshore orders
and notices to lessees.

(a) Omnshore oil and gas orders. The
Chief of the Forest Service may issue,
or cosign with the Director, Bureau of
Land Management, Onshore Oil and
Gas Orders necessary to implement and
supplement the regulations of this sub-
part.

(1) Surface Use Plans of Operations and
Master Development Plans. Operators
shall submit Surface Use Plans of Oper-
ations or Master Development Plans in
accordance with Onshore Oil and Gas
Order No. 1. Approval of a Master De-
velopment Plan constitutes a decision
to approve Surface Use Plans of Oper-
ations submitted as a part of the Mas-
ter Development Plan. Subsequently
submitted Surface Use Plans of Oper-
ations shall be reviewed to verify that
they are consistent with the approved
Master Development Plan and whether
additional NEPA documentation or
consultation pursuant to the National
Historic Preservation Act or the En-
dangered Species Act is required. If the
review determines that additional doc-
umentation is required, the Forest
Service will review the additional doc-
umentation or consult as appropriate
and make an independent decision re-
garding the subsequently submitted
Surface Use Plan of Operations, and
notify the BLM and the operator
whether the Surface Use Plan of Oper-
ations is approved.

(2) Adoption of additional onshore o0il
and gas orders. Additional onshore oil
and gas orders shall be published in the
FEDERAL REGISTER for public comment
and codified in the CFR.

(3) Applicability of onshore oil and gas
orders. Onshore Oil and Gas Orders
issued pursuant to this section are
binding on all operations conducted on
National Forest System lands, unless
otherwise provided therein.

(b) Notices to lessees, transferees, and
operators. The authorized Forest officer
may issue, or cosign with the author-
ized officer of the Bureau of Land Man-
agement, Notices to Lessees, Trans-
ferees, and Operators necessary to im-
plement the regulations of this sub-
part. Notices to Lessees, Transferees,

§228.106

and Operators are binding on all oper-
ations conducted on the administrative
unit of the National Forest System (36
CFR 200.2) supervised by the authorized
Forest officer who issued or cosigned
such notice.

[65 FR 10444, Mar. 21, 1990, as amended at 72
FR 10328, Mar. 7, 2007]

§228.106 Operator’s submission of sur-
face use plan of operations.

(a) General. No permit to drill on a
Federal oil and gas lease for National
Forest System lands may be granted
without the analysis and approval of a
surface use plan of operations covering
proposed surface disturbing activities.
An operator must obtain an approved
surface use plan of operations before
conducting operations that will cause
surface disturbance. The operator shall
submit a proposed surface use plan of
operations as part of an Application for
a Permit to Drill to the appropriate
Bureau of Land Management office for
forwarding to the Forest Service, un-
less otherwise directed by the Onshore
0Oil and Gas Order in effect when the
proposed plan of operations is sub-
mitted.

(b) Preparation of plan. In preparing a
surface use plan of operations, the op-
erator is encouraged to contact the
local Forest Service office to make use
of such information as is available
from the Forest Service concerning
surface resources and uses, environ-
mental considerations, and local rec-
lamation procedures.

(c) Content of plan. The type, size, and
intensity of the proposed operations
and the sensitivity of the surface re-
sources that will be affected by the
proposed operations determine the
level of detail and the amount of infor-
mation which the operator includes in
a proposed plan of operations. However,
any surface use plan of operations sub-
mitted by an operator shall contain the
information specified by the Onshore
0Oil and Gas Order in effect when the
surface use plan of operations is sub-
mitted.

(d) Supplemental plan. An operator
must obtain an approved supplemental
surface use plan of operations before
conducting any surface disturbing op-
erations that are not authorized by a
current approved surface use plan of
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operations. The operator shall submit a
proposed supplemental surface use plan
of operations to the appropriate Bu-
reau of Land Management office for
forwarding to the Forest Service, un-
less otherwise directed by the Onshore
0il and Gas Order in effect when the
proposed supplemental plan of oper-
ations is submitted. The supplemental
plan of operations need only address
those operations that differ from the
operations authorized by the current
approved surface use plan of oper-
ations. A supplemental plan is other-
wise subject to the same requirements
under this subpart as an initial surface
use plan of operations.

§228.107 Review of surface use plan of
operations.

(a) Review. The authorized Forest of-
ficer shall review a surface use plan of
operations as promptly as practicable
given the nature and scope of the pro-
posed plan. As part of the review, the
authorized Forest officer shall comply
with the National Environmental Pol-
icy Act of 1969, implementing regula-
tions at 40 CFR parts 1500-1508, and the
Forest Service implementing policies
and procedures set forth in Forest
Service Manual Chapter 1950 and For-
est Service Handbook 1909.15 and shall
ensure that:

(1) The surface use plan of operations
is consistent with the lease, including
the lease stipulations, and applicable
Federal laws;

(2) To the extent consistent with the
rights conveyed by the lease, the sur-
face use plan of operations is con-
sistent with, or is modified to be con-
sistent with, the applicable current ap-
proved forest land and resource man-
agement plan;

(3) The surface use plan of operations
meets or exceeds the surface use re-
quirements of §228.108 of this subpart;
and

(4) The surface use plan of operations
is acceptable, or is modified to be ac-
ceptable, to the authorized Forest offi-
cer based upon a review of the environ-
mental consequences of the operations.

(b) Decision. The authorized Forest
officer shall make a decision on the ap-
proval of a surface use plan of oper-
ations as follows:
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(1) If the authorized Forest officer
will not be able to make a decision on
the proposed plan within 3 working
days after the conclusion of the 30-day
notice period provided for by 30 U.S.C.
226(f), the authorized Forest officer
shall advise the appropriate Bureau of
Land Management office and the oper-
ator as soon as such delay becomes ap-
parent, either in writing or orally with
subsequent written confirmation, that
additional time will be needed to proc-
ess the plan. The authorized Forest of-
ficer shall explain the reason why addi-
tional time is needed and project the
date by which a decision on the plan
will likely be made.

(2) When the review of a surface use
plan of operations has been completed,
the authorized Forest officer shall
promptly notify the operator and the
appropriate Bureau of Land Manage-
ment office, in writing, that:

(i) The plan is approved as submitted:

(ii) The plan is approved subject to
specified conditions; or,

(iii) The plan is disapproved for the
reasons stated.

(c) Public notice. The authorized For-
est Service officer will give public no-
tice of the decision regarding a surface
use plan of operations and include in
that notice whether the decision is ap-
pealable under the applicable Forest
Service appeal procedures.

(d) Transmittal of decision. The au-
thorized Forest officer shall imme-
diately forward a decision on a surface
use plan of operations to the appro-
priate Bureau of Land Management of-
fice and the operator. This transmittal
shall include the estimated cost of rec-
lamation and restoration (§228.109(a)) if
the authorized Forest officer believes
that additional bonding is required.

(e) Supplemental plans. A supple-
mental surface use plan of operations
(§228.106(d)) shall be reviewed in the
same manner as an initial surface use
plan of operations.

[656 FR 10444, Mar. 21, 1990, as amended at 72
FR 10328, Mar. 7, 2007]

§228.108 Surface use requirements.

(a) General. The operator shall con-
duct operations on a leasehold on Na-
tional Forest System lands in a man-
ner that minimizes effects on surface
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resources, prevents unnecessary or un-
reasonable surface resource disturb-
ance, and that is in compliance with
the other requirements of this section.

(b) Notice of operations. The operator
must notify the authorized Forest offi-
cer 48 hours prior to commencing oper-
ations or resuming operations fol-
lowing their temporary cessation
(§228.111).

(c) Access facilities. The operator shall
construct and maintain access facili-
ties to assure adequate drainage and to
minimize or prevent damage to surface
resources.

(d) Cultural and historical resources.
The operator shall report findings of
cultural and historical resources to the
authorized Forest officer immediately
and, except as otherwise authorized in
an approved surface use plan of oper-
ations, protect such resources.

(e) Fire prevention and control. To the
extent practicable, the operator shall
take measures to prevent uncontrolled
fires on the area of operation and to
suppress uncontrolled fires resulting
from the operations.

(f) Fisheries, wildlife and plant habitat.
The operator shall comply with the re-
quirements of the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.) and its
implementing regulations (60 CFR
chapter IV), and, except as otherwise
provided in an approved surface use
plan of operations, conduct operations
in such a manner as to maintain and
protect fisheries, wildlife, and plant
habitat.

(g) Reclamation. (1) Unless otherwise
provided in an approved surface use
plan of operations, the operator shall
conduct reclamation concurrently with
other operations.

(2) Within 1 year of completion of op-
erations on a portion of the area of op-
eration, the operator must reclaim
that portion, unless a different period
of time is approved in writing by the
authorized Forest officer.

(3) The operator must:

(i) Control soil erosion and land-
slides;

(ii) Control water runoff;

(iii) Remove, or control, solid wastes,
toxic substances, and hazardous sub-
stances;

(iv) Reshape and revegetate disturbed
areas;
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(v) Remove structures, improve-
ments, facilities and equipment, unless
otherwise authorized; and

(vi) Take such other reclamation
measures as specified in the approved
surface use plan of operations.

(h) Safety measures. (1) The operator
must maintain structures, facilities,
improvements, and equipment located
on the area of operation in a safe and
neat manner and in accordance with an
approved surface use plan of oper-
ations.

(2) The operator must take appro-
priate measures in accordance with ap-
plicable Federal and State laws and
regulations to protect the public from
hazardous sites or conditions resulting
from the operations. Such measures
may include, but are not limited to,
posting signs, building fences, or other-
wise identifying the hazardous site or
condition.

(i) Wastes. The operator must either
remove garbage, refuse, and sewage
from National Forest System lands or
treat and dispose of that material in
such a manner as to minimize or pre-
vent adverse impacts on surface re-
sources. The operator shall treat or
dispose of produced water, drilling
fluid, and other waste generated by the
operations in such a manner as to min-
imize or prevent adverse impacts on
surface resources.

(j) Watershed protection. (1) Except as
otherwise provided in the approved sur-
face use plan of operations, the oper-
ator shall not conduct operations in
areas subject to mass soil movement,
riparian areas and wetlands.

(2) The operator shall take measures
to minimize or prevent erosion and
sediment production. Such measures
include, but are not limited to, siting
structures, facilities, and other im-
provements to avoid steep slopes and
excessive clearing of land.

§228.109 Bonds.

(a) General. As part of the review of a
proposed surface use plan of oper-
ations, the authorized Forest officer
shall consider the estimated cost to the
Forest Service to reclaim those areas
that would be disturbed by operations
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and to restore any lands or surface wa-
ters adversely affected by the lease op-
erations after the abandonment or ces-
sation of operations on the lease. If at
any time prior to or during the conduct
of operations, the authorized Forest of-
ficer determines the financial instru-
ment held by the Bureau of Land Man-
agement is not adequate to ensure
complete and timely reclamation and
restoration, the authorized Forest offi-
cer shall give the operator the option
of either increasing the financial in-
strument held by the Bureau of Land
Management or filing a separate in-
strument with the Forest Service in
the amount deemed adequate by the
authorized Forest officer to ensure rec-
lamation and restoration.

(b) Standards for estimating reclama-
tion costs. The authorized Forest officer
shall consider the costs of the opera-
tor’s proposed reclamation program
and the need for additional measures to
be taken when estimating the cost to
the Forest Service to reclaim the dis-
turbed area.

(c) Release of reclamation liability. An
operator may request the authorized
Forest officer to notify the Bureau of
Land Management of reduced reclama-
tion liability at any time after rec-
lamation has commenced. The author-
ized Forest officer shall, if appropriate,
notify the Bureau of Land Management
as to the amount to which the liability
has been reduced.

§228.110 Indemnification.

The operator and, if the operator
does not hold all of the interest in the
applicable lease, all lessees and trans-
ferees are jointly and severally liable
in accordance with Federal and State

laws for indemnifying the TUnited
States for:

(a) Injury, loss or damage, including
fire suppression costs, which the

United States incurs as a result of the
operations; and

(b) Payments made by the United
States in satisfaction of claims, de-
mands or judgments for an injury, loss
or damage, including fire suppression
costs, which result from the oper-
ations.
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ADMINISTRATION OF OPERATIONS

§228.111 Temporary cessation of oper-
ations.

(a) General. As soon as it becomes ap-
parent that there will be a temporary
cessation of operations for a period of
45 days or more, the operator must ver-
bally notify and subsequently file a
statement with the authorized Forest
officer verifying the operator’s intent
to maintain structures, facilities, im-
provements, and equipment that will
remain on the area of operation during
the cessation of operations, and speci-
fying the expected date by which oper-
ations will be resumed.

(b) Seasonal shutdowns. The operator
need not file the statement required by
paragraph (a) of this section if the ces-
sation of operations results from sea-
sonally adverse weather conditions and
the operator will resume operations
promptly upon the conclusion of those
adverse weather conditions.

(c) Interim measures. The authorized
Forest officer may require the operator
to take reasonable interim reclamation
or erosion control measures to protect
surface resources during temporary
cessations of operations, including dur-
ing cessations of operations resulting
from seasonally adverse weather condi-
tions.

§228.112 Compliance and inspection.

(a) General. Operations must be con-
ducted in accordance with the lease, in-
cluding stipulations made part of the
lease at the direction of the Forest
Service, an approved surface use plan
of operations, the applicable Onshore
0Oil and Gas Order (§228.105(a)), an ap-
plicable Notice to lessees, transferees,
and operators (§228.105(b)), and regula-
tions of this subpart.

(b) Completion of reclamation. The au-
thorized Forest officer shall give
prompt written notice to an operator
whenever reclamation of a portion of
the area affected by surface operations
has been satisfactorily completed in
accordance with the approved surface
use plan of operations and §228.108 of
this subpart. The notice shall describe
the portion of the area on which the
reclamation has been satisfactorily
completed.
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(c) Compliance with other statutes and
regulations. Nothing in this subpart
shall be construed to relieve an oper-
ator from complying with applicable
Federal and State laws or regulations,
including, but not limited to:

(1) Federal and State air quality
standards, including the requirements
of the Clean Air Act, as amended (42
U.S.C. 1857 et seq.);

(2) Federal and State water quality
standards, including the requirements
of the Federal Water Pollution Control
Act, as amended (33 U.S.C. 1151 et seq.);

(3) Federal and State standards for
the use or generation of solid wastes,
toxic substances and hazardous sub-
stances, including the requirements of
the Comprehensive Environmental Re-
sponse, Compensation and Liability
Act, as amended, 42 U.S.C. 9601 et seq.,
and its implementing regulations, 40
CFR chapter I, subchapter J, and the
Resource Conservation and Recovery
Act, 42 U.S.C. 6901 et seq., and its imple-
menting regulations, 40 CFR chapter I,
subchapter I;

(4) The Endangered Species Act of
1973, 16 U.S.C. 15631 et seq., and its imple-
menting regulations, 50 CFR chapter
IV,

(5) The Archeological Resources Pro-
tection Act of 1979, as amended (16
U.S.C. 470aa et seq.) and its imple-
menting regulations 36 CFR part 296;

(6) The Mineral Leasing Act of 1920,
30 U.S.C. 1981 et seq., the Mineral Leas-
ing Act of Acquired Lands of 1947, 30
U.S.C. 351 et seq., the Federal Oil and
Gas Royalty Management Act of 1982,
30 U.S.C. 1701 et seq., and their imple-
menting regulations, 43 CFR chapter
II, group 3100; and

(7) Applicable Onshore Oil and Gas
Orders and Notices to Lessees and Op-
erators (NTL’s) issued by the United
States Department of the Interior, Bu-
reau of Land Management pursuant to
43 CFR chapter II, part 3160, subpart
3164.

(d) Penalties. If surface disturbing op-
erations are being conducted that are
not authorized by an approved surface
use plan of operations or that violate a
term or operating condition of an ap-
proved surface use plan of operations,
the person conducting those operations
is subject to the prohibitions and at-
tendant penalties of 36 CFR part 261.
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(e) Inspection. Forest Service officers
shall periodically inspect the area of
operations to determine and document
whether operations are being con-
ducted in compliance with the regula-
tions in this subpart, the stipulations
included in the lease at the direction of
the Forest Service, the approved sur-
face use plan of operations, the appli-
cable Onshore Oil and Gas Order, and
applicable Notices to Lessees, Trans-
ferees, and Operators.

§228.113 Notice of noncompliance.

(a) Issuance. When an authorized For-
est officer finds that the operator is
not in compliance with a reclamation
or other standard, a stipulation in-
cluded in a lease at the direction of the
Forest Service, an approved surface use
plan of operation, the regulations in
this subpart, the applicable onshore oil
and gas order, or an applicable notice
to lessees, transferees, and operators,
the authorized Forest officer shall
issue a notice of noncompliance.

(1) Content. The notice of noncompli-
ance shall include the following:

(i) Identification of the reclamation
requirements or other standard(s) with
which the operator is not in compli-
ance;

(ii) Description of the measures
which are required to correct the non-
compliance;

(iii) Specification of a reasonable pe-
riod of time within which the non-
compliance must be corrected;

(iv) If the noncompliance appears to
be material, identification of the pos-
sible consequences of continued non-
compliance of the requirement(s) or
standard(s) as described in 30 U.S.C.
226(2);

(v) If the noncompliance appears to
be in violation of the prohibitions set
forth in 36 CFR part 261, identification
of the possible consequences of contin-
ued noncompliance of the require-
ment(s) or standard(s) as described in
36 CFR 261.1b; and

(vi) Notification that the authorized
Forest officer remains willing and de-
sirous of working cooperatively with
the operator to resolve or remedy the
noncompliance.

(2) Extension of deadlines. The oper-
ator may request an extension of a
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deadline specified in a notice of non-
compliance if the operator is unable to
come into compliance with the applica-
ble requirement(s) or standard(s) iden-
tified in the notice of noncompliance
by the deadline because of conditions
beyond the operator’s control. The au-
thorized Forest officer shall not extend
a deadline specified in a notice of non-
compliance unless the operator re-
quested an extension and the author-
ized Forest officer finds that there was
a condition beyond the operator’s con-
trol, that such condition prevented the
operator from complying with the no-
tice of noncompliance by the specified
deadline, and that the extension will
not adversely affect the interests of the
United States. Conditions which may
be beyond the operator’s control in-
clude, but are not limited to, closure of
an area in accordance with 36 CFR part
261, subparts B or C, or inaccessibility
of an area of operations due to such
conditions as fire, flooding, or
snowpack.

(3) Manner of service. The authorized
Forest officer shall serve a notice of
noncompliance or a decision on a re-
quest for extension of a deadline speci-
fied in a notice upon the operator in
person, by certified mail or by tele-
phone. However, if notice is initially
provided in person or by telephone, the
authorized Forest officer shall send the
operator written confirmation of the
notice or decision by certified mail.

(b) Failure to come into compliance. If
the operator fails to come into compli-
ance with the applicable require-
ment(s) or standard(s) identified in a
notice of noncompliance by the dead-
line specified in the notice, or an ap-
proved extension, the authorized For-
est officer shall decide whether: The
noncompliance appears to be material
given the reclamation requirements
and other standards applicable to the
lease established by 30 U.S.C. 226(g),
the regulations in this subpart, the
stipulations included in a lease at the
direction of the Forest Service, an ap-
proved surface use plan of operations,
the applicable Onshore Oil and Gas
Order, or an applicable Notice to les-
sees, transferees, and operators; the
noncompliance is likely to result in
danger to public health or safety or ir-
reparable resource damage; and the
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noncompliance is resulting in an emer-
gency.

(1) Referral to compliance officer. When
the operations appear to be in material
noncompliance, the authorized Forest
officer shall promptly refer the matter
to the compliance officer. The referral
shall be accompanied by a complete
statement of the facts supported by ap-
propriate exhibits. Apparent material
noncompliance includes, but is not lim-
ited to, operating without an approved
surface use plan of operations, con-
ducting operations that have been sus-
pended, failure to timely complete rec-
lamation in accordance with an ap-
proved surface use plan of operations,
failure to maintain an additional bond
in the amount required by the author-
ized Forest officer during the period of
operation, failure to timely reimburse
the Forest Service for the cost of abat-
ing an emergency, and failing to com-
ply with any term included in a lease,
stipulation, or approved surface use
plan of operations, the applicable on-
shore oil and gas order, or an applica-
ble Notice to lessees, transferees, and
operators, relating to the protection of
a threatened or endangered species.

(2) Suspension of operations. When the
noncompliance is likely to result in
danger to public health or safety or in
irreparable resource damage, the au-
thorized Forest officer shall suspend
the operations, in whole or in part.

(i) A suspension of operations shall
remain in effect until the authorized
Forest officer determines that the op-
erations are in compliance with the ap-
plicable requirement(s) or standard(s)
identified in the notice of noncompli-
ance.

(ii) The authorized Forest officer
shall serve decisions suspending oper-
ations upon the operator in person, by
certified mail, or by telephone. If no-
tice is initially provided in person or
by telephone, the authorized Forest of-
ficer shall send the operator written
confirmation of the decision by cer-
tified mail.

(iii) The authorized Forest officer
shall immediately notify the appro-
priate Bureau of Land Management of-
fice when an operator has been given
notice to suspend operations.
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(3) Abatement of emergencies. When the
noncompliance is resulting in an emer-
gency, the authorized Forest officer
may take action as necessary to abate
the emergency. The total cost to the
Forest Service of taking actions to
abate an emergency becomes an obliga-
tion of the operator.

(i) Emergency situations include, but
are not limited to, imminent dangers
to public health or safety or irrep-
arable resource damage.

(ii) The authorized Forest officer
shall promptly serve a bill for such
costs upon the operator by certified
mail.

§228.114 Material noncompliance pro-
ceedings.

(a) Evaluation of referral. The compli-
ance officer shall promptly evaluate a
referral made by the authorized Forest
officer pursuant to §228.113(b)(1) of this
subpart.

(b) Dismissal of referral. The compli-
ance officer shall dismiss the referral if
the compliance officer determines that
there is not adequate evidence to sup-
port a reasonable belief that:

(1) The operator was not in compli-
ance with the applicable require-
ment(s) or standard(s) identified in a
notice of noncompliance by the dead-
line specified in the notice, or an ex-
tension approved by the authorized
Forest officer; or

(2) The noncompliance with the ap-
plicable requirement(s) or standard(s)
identified in the notice of noncompli-
ance may be material.

(c) Initiation of proceedings. The com-
pliance officer shall initiate a material
noncompliance proceeding if the com-
pliance officer agrees that there is ade-
quate evidence to support a reasonable
belief that an operator has failed to
come into compliance with the applica-
ble requirement(s) or standard(s) iden-
tified in a notice of noncompliance by
the deadline specified in the notice, or
extension approved by the authorized
Forest officer, and that the noncompli-
ance may be material.

(1) Notice of proceedings. The compli-
ance officer shall inform the lessee and
operator of the material noncompli-
ance proceedings by certified mail, re-
turn receipt requested.
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(2) Content of notice. The notice of the
material noncompliance proceeding
shall include the following:

(i) The specific reclamation require-
ment(s) or other standard(s) of which
the operator may be in material non-
compliance;

(ii) A description of the measures
that are required to correct the viola-
tion;

(iii) A statement that if the compli-
ance officer finds that the operator is
in material noncompliance with a rec-
lamation requirement or other stand-
ard applicable to the lease, the Sec-
retary of the Interior will not be able
to issue new leases or approve new
transfers of leases to the operator, any
subsidiary or affiliate of the operator,
or any person controlled by or under
common control with the operator
until the compliance officer finds that
the operator has come into compliance
with such requirement or standard; and

(iv) A recitation of the specific proce-
dures governing the material non-
compliance proceeding set forth in
paragraphs (d) through (g) of this sec-
tion.

(d) Answer. Within 30 calendar days
after receiving the notice of the pro-
ceeding, the operator may submit, in
person, in writing, or through a rep-
resentative, an answer containing in-
formation and argument in opposition
to the proposed material noncompli-
ance finding, including information
that raises a genuine dispute over the
material facts. In that submission, the
operator also may:

(1) Request an informal hearing with
the compliance officer; and

(2) Identify pending administrative or
judicial appeal(s) which are relevant to
the proposed material noncompliance
finding and provide information which
shows the relevance of such appeal(s).

(e) Informal hearing. If the operator
requests an informal hearing, it shall
be held within 20 calendar days from
the date that the compliance officer re-
ceives the operator’s request.

(1) The compliance officer may post-
pone the date of the informal hearing if
the operator requests a postponement
in writing.

169



§228.114

(2) At the hearing, the operator, ap-
pearing personally or through an attor-
ney or another authorized representa-
tive, may informally present and ex-
plain evidence and argument in opposi-
tion to the proposed material non-
compliance finding.

(3) A transcript of the informal hear-
ing shall not be required.

(f) Additional procedures as to disputed
facts. If the compliance officer finds
that the answer raises a genuine dis-
pute over facts essential to the pro-
posed material noncompliance finding,
the compliance officer shall so inform
the operator by certified mail, return
receipt requested. Within 10 days of re-
ceiving this notice, the operator may
request a fact-finding conference on
those disputed facts.

(1) The fact-finding conference shall
be scheduled within 20 calendar days
from the date the compliance officer
receives the operator’s request, unless
the operator and compliance officer
agree otherwise.

(2) At the fact-finding conference, the
operator shall have the opportunity to
appear with counsel, submit documen-
tary evidence, present witnesses, and
confront the person(s) the Forest Serv-
ice presents.

(3) A transcribed record of the fact-
finding conference shall be made, un-
less the operator and the compliance
officer by mutual agreement waive the
requirement for a transcript. The tran-
script will be made available to the op-
erator at cost upon request.

(4) The compliance officer may pre-
side over the fact-finding conference or
designate another authorized Forest of-
ficer to preside over the fact-finding
conference.

(5) Following the fact-finding con-
ference, the authorized Forest officer
who presided over the conference shall
promptly prepare written findings of
fact based upon the preponderance of
the evidence. The compliance officer
may reject findings of fact prepared by
another authorized Forest officer, in
whole or in part, if the compliance offi-
cer specifically determines that such
findings are arbitrary and capricious or
clearly erroneous.

(g) Dismissal of proceedings. The com-
pliance officer shall dismiss the mate-
rial noncompliance proceeding if, be-
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fore the compliance officer renders a
decision pursuant to paragraph (h) of
this section, the authorized Forest offi-
cer who made the referral finds that
the operator has come into compliance
with the applicable requirements or
standards identified in the notice of
proceeding.

(h) Compliance officer’s decision. The
compliance officer shall base the deci-
sion on the entire record, which shall
consist of the authorized Forest offi-
cer’s referral and its accompanying
statement of facts and exhibits, infor-
mation and argument that the oper-
ator provided in an answer, any infor-
mation and argument that the oper-
ator provided in an informal hearing if
one was held, and the findings of fact if
a fact-finding conference was held.

(1) Content. The compliance officer’s
decision shall state whether the oper-
ator has violated the requirement(s) or
standard(s) identified in the notice of
proceeding and, if so, whether that
noncompliance is material given the
requirements of 30 U.S.C. 226(g), the
stipulations included in the lease at
the direction of the Forest Service, the
regulations in this subpart or an ap-
proved surface use plan of operations,
the applicable onshore oil and gas
order, or an applicable notice to les-
sees, transferees, and operators. If the
compliance officer finds that the oper-
ator is in material noncompliance, the
decision also shall:

(i) Describe the measures that are re-
quired to correct the violation;

(ii) Apprise the operator that the
Secretary of the Interior is being noti-
fied that the operator has been found
to be in material noncompliance with a
reclamation requirement or other
standard applicable to the lease; and

(iii) State that the decision is the
final administrative determination of
the Department of Agriculture.

(2) Service. The compliance officer
shall serve the decision upon the oper-
ator by certified mail, return receipt
requested. If the operator is found to be
in material noncompliance, the compli-
ance officer also shall immediately
send a copy of the decision to the ap-
propriate Bureau of Land Management
office and to the Secretary of the Inte-
rior.
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(i) Petition for withdrawal of finding. If
an operator who has been found to be
in material noncompliance under the
provisions of this section believes that
the operations have subsequently come
into compliance with the applicable re-
quirement(s) or standard(s) identified
in the compliance officer’s decision,
the operator may submit a written pe-
tition requesting that the material
noncompliance finding be withdrawn.
The petition shall be submitted to the
authorized Forest officer who issued
the operator the notice of noncompli-
ance under §228.113(a) of this subpart
and shall include information or exhib-
its which shows that the operator has
come into compliance with the require-
ment(s) or standard(s) identified in the
compliance officer’s decision.

(1) Response to petition. Within 30 cal-
endar days after receiving the opera-
tor’s petition for withdrawal, the au-
thorized Forest officer shall submit a
written statement to the compliance
officer as to whether the authorized
Forest officer agrees that the operator
has come into compliance with the re-
quirement(s) or standard(s) identified
in the compliance officer’s decision. If
the authorized Forest officer disagrees
with the operator, the written state-
ment shall be accompanied by a com-
plete statement of the facts supported
by appropriate exhibits.

(2) Additional procedures as to disputed
material facts. If the compliance officer
finds that the authorized Forest offi-
cer’s response raises a genuine dispute
over facts material to the decision as
to whether the operator has come into
compliance with the requirement(s) or
standard(s) identified in the compli-
ance officer’s decision, the compliance
officer shall so notify the operator and
authorized Forest officer by certified
mail, return receipt requested. The no-
tice shall also advise the operator that
the fact finding procedures specified in
paragraph (f) of this section apply to
the compliance officer’s decision on the
petition for withdrawal.

(3) Compliance officer’s decision. The
compliance officer shall base the deci-
sion on the petition on the entire
record, which shall consist of the oper-
ator’s petition for withdrawal and its
accompanying exhibits, the authorized
Forest officer’s response to the petition
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and, if applicable, its accompanying
statement of facts and exhibits, and if
a fact-finding conference was held, the
findings of fact. The compliance officer
shall serve the decision on the operator
by certified mail.

(i) If the compliance officer finds
that the operator remains in violation
of requirement(s) or standard(s) identi-
fied in the decision finding that the op-
erator was in material noncompliance,
the decision on the petition for with-
drawal shall identify such require-
ment(s) or standard(s) and describe the
measures that are required to correct
the violation(s).

(ii) If the compliance officer finds
that the operator has subsequently
come into compliance with the require-
ment(s) or standard(s) identified in the
compliance officer’s decision finding
that the operator was in material non-
compliance, the compliance officer also
shall immediately send a copy of the
decision on the petition for withdrawal
to the appropriate Bureau of Land
Management office and notify the Sec-
retary of the Interior that the operator
has come into compliance.

(j) List of operators found to be in mate-
rial noncompliance. The Deputy Chief,
National Forest System, shall compile
and maintain a list of operators who
have been found to be in material non-
compliance with reclamation require-
ments and other standards as provided
in 30 U.S.C. 226(g), the regulations in
this subpart, a stipulation included in
a lease at the direction of the Forest
Service, or an approved surface use
plan of operations, the applicable on-
shore oil and gas order, or an applica-
ble notice to lessees, transferees, and
operators, for a lease on National For-
est System lands to which such stand-
ards apply. This list shall be made
available to Regional Foresters, Forest
Supervisors, and upon request, mem-
bers of the public.

§228.115 Additional notice of deci-
sions.

(a) The authorized Forest officer
shall promptly post notices provided by
the Bureau of Land Management of:

(1) Competitive lease sales which the
Bureau plans to conduct that include
National Forest System lands;
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(2) Substantial modifications in the
terms of a lease which the Bureau pro-
poses to make for leases on National
Forest System lands; and

(3) Applications for permits to drill
which the Bureau has received for
leaseholds located on National Forest
System lands.

(b) The notice shall be posted at the
offices of the affected Forest Super-
visor and District Ranger in a promi-
nent location readily accessible to the
public.

(c) The authorized Forest officer
shall keep a record of the date(s) the
notice was posted in the offices of the
affected Forest Supervisor and District
Ranger.

(d) The posting of notices required by
this section are in addition to the re-
quirements for public notice of deci-
sions provided in §228.104(d) (Notice of
decision) and §228.107(c) (Notice of deci-
sion) of this subpart.

§228.116 Information
quirements.

(a) Sections containing information re-
quirements. The following sections of
this subpart contain information re-
quirements as defined in 5 CFR part
1320 and have been approved for use by
the Office of Management and Budget:

(1) Section 228.104(a) Requests to
Modify, Waive, or Grant Exceptions to
Leasing Stipulations;

(2) Section 228.106 (a), (c¢), and (d)
Submission of Surface Use Plan of Op-
erations;

(3) Section 228.109(c) Request for Re-
duction in Reclamation Liability after
Reclamation;

(4) Section 228.111(a) Notice of Tem-
porary Cessation of Operations;

(5) Section 228.113(a)(2) Extension of
Deadline in Notice of Noncompliance;
and

(6) Section 228.114 (¢) through (i) Ma-
terial Noncompliance Proceedings.

(b) OMB control number. The informa-
tion requirements listed in paragraph
(a) of this section have been assigned
OMB Control No. 0596-0101.

(c) Average estimated burden hours. (1)
The average burden hours per response
are estimated to be:

(i) 5 minutes for the information re-
quirements in §228.104(a) of this sub-
part;

collection re-
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(ii) No additional burden hours re-
quired to meet the information re-
quirements in §228.106 (a), (c), and (d)
of this subpart;

(iii) 10 minutes for the information
requirements in §228.109(c) of this sub-
part;

(iv) 10 minutes for the information
requirements in §228.111(a) of this sub-
part;

(v) 5 minutes for the information re-
quirements in §228.113(a)(2) of this sub-
part; and

(vi) 2 hours for the information re-
quirements in §228.114 (c¢) through (i) of
this subpart.

(2) Send comments regarding the bur-
den estimate or any other aspect of
this collection of information, includ-
ing suggestions for reducing this bur-
den, to Chief (2800), Forest Service,
USDA, P.O. Box 96090, Washington, DC
20090-6090 and to the Office of Informa-
tion and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.
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