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August 8, 2014

Via Electronic Mail
(WHDPRA Comments@dol.gov)

Ms. Mary Ziegler, Director

Division of Regulations, Legislation

and Interpretation

Wage & Hour Division

U.S. Department of Labor, Room S-3502
200 Constitution Avenue NW
Washington, D.C. 20210

Re:  Supporting Statement—Davis Bacon Certified Payroll Form WH-347
OMB Control Number 1235-0008

Dear Director Ziegler:

These comments are submitted in response to the June 9, 2014 Notice published by the Wage and Hour
Division, 79 Fed. Reg. 33001, et seq. concerning the proposal to extend Office of Management and
Budget (“OBM”) continued collection of certified payrolls and Statements of Compliance from
contractors and subcontractors engaged in federally funded or federally assisted construction projects.
The Notice solicited comments addressing specific issues. We limit this comment to evaluation of
whether the proposed collection of information is necessary for the proper functions of the agency,
including whether the information is useful on a practical level to the government and the taxpayer.

Weinberg, Roger & Rosenfeld is one of the preeminent labor law firmsin the United States. Thefirm
represents numerous Unions in construction industries in California and the Pacific Northwestern
Region. The firm regularly advises, trains, and assists Labor Management Compliance Committees
(“LMCCs") established pursuant to 29 U.S.C. § 185a, many of which operate exclusively in the
construction industry. Unions and LM CCs monitor federal and state funded construction projectsin
Cdlifornia, Arizona, and Nevadato ensure that workers are being paid the proper wage rates and fringe
benefits under the Davis Bacon Act and state law. Prevailing wages strengthen our country’s middle
class. Itisthe middle class, most especially hourly paid construction workers, who have suffered the
brunt of the 2008 recession with flat wages and massive layoffs. Now is not the time to eliminate any of
the enforcement tools designed to ferret out contractors who violate wage protections provided by laws

LOS ANGELES OFFICE SACRAMENTO OFFICE HONOI__ULU OFFICE
800 Wilshire Boulevard, Suite 1320 428 J Street, Suite 520 Union Plaza
Los Angeles, CA 90017-2607 Sacramento, CA 95814-2341 1136 Union Mall, Suite 402
TEL 213.380.2344 FAX 213.443.5098 TEL 916.443.6600 FAX 916.442.0244 Honolulu, HI 96813-4500

TEL 808.528.8880 FAX 808.528.8881



Ms. Mary Ziegler
August 8, 2014
Page 2

like the Davis Bacon Act. The WH-347 isaform that is essential to protecting workers, contractors who
play by the rules and taxpayers from wage theft and fraud.

The collection of information provided in the Certified Payroll Form is indispensable to the agency’s
performance of its enforcement functions. Under the Davis-Bacon Act and the Copeland Anti-
Kickback Act, each contractor and subcontractor must provide to the federal contracting agency a
weekly statement of the wages and fringe benefits paid to each of its workers engaged in work
covered by the Davis Bacon Act and Davis Bacon Related Acts. The federal contracting agencies
place a provision mandating this requirement in the contracts for public works and an approved form
is offered by the government that meets regulatory requirements. See
http://www.dol.gov/esalwhd/forms/wh347instr.ntm. The statement is signed by an officer of the
contractor or subcontractor who supervises the payment of wages. It must be certified as truthful on
the “ Statement of Compliance” form. Falsification of any of the required information on the weekly
payroll report can lead to civil and criminal penalties.

The weekly certified payroll reports provide a critically important investigation tool allowing the
federa government to ensure compliance with the wage and fringe benefit requirements of the Davis-
Bacon Act. Armed with certified weekly payroll records, federal agencies can interview workers and
contractors and can compare the certified payroll records to other employer and worker records to
determine if there has been underpayment of wages, misclassification of workers, fringe benefit
abuses, or illegal kickbacks on federal construction projects.

Construction workers tend to work in many different places over arelatively short period of time.
Consequently, they also tend to either move frequently or travel a great distance to work. If
government investigators do not have easy access to at |east the last known addresses of workers who
have |eft a construction site, they will have no means to track down workers or to conduct
investigations once a project is completed and the contractors, subcontractors and workers are long
gone from the site of the work.

Many reports documenting the *“ underground economy” point to the construction industry as the
segment of the economy where the volatility and transient nature of the work make cash payments
and noncompliance with wage and hour law rampant. Depriving monitoring organizations and
government investigators of this critically important tool for verification of wages will build
insurmountable barriers against labor compliance and enforcement.

In addition, if the use of the WH-347 form is eliminated, enforcement of prevailing wage laws at the
state level will be undermined in the states which require only that contractors submit the federal
payroll reporting form (WH Form 347) for state-funded projects covered by their “little Davis-
Bacon” acts. In those states, failing to maintain the WH-347will translate to weakened enforcement
by state labor agencies.

We submit that in addition to the collection of information on the certified payroll records, the agency’s
enforcement functions are assisted by the monitoring efforts of Unions and LMCCs. In monitoring
public works projects for compliance with prevailing wage laws, Unions and LM CCs work as adjuncts to
the Department of Labor (“*DOL"). Recognizing that individual workers do not have a private right of
action under the Davis Bacon Act to recover wages that were not paid at the proper rate, these
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organizations monitor compliance on federally funded or federally assisted construction projects with the
goal of reporting violations and inconsistencies to the DOL for enforcement. Monitoring frequently
takes the form of worker interviews, collecting payroll documents and information from workers, and
sitevisits. In order to determine if the pay rate reported was in fact paid to workers, it is critical to
compare what is reported by the contractor on the payroll form with what the worker says he or she was
paid.

Review of Certified Payroll Formsis essential to compliance monitoring of wages and fringe benefits.
The review is more than simply confirming that the Davis Bacon rateis paid; it includes areview to
determine whether the proper classification of laborer or mechanic was applied and areview of the hours
worked per day and per week to determine if overtime pay isdue. The payroll data contained in the
Certified Payroll Form is not available to Unions or LM CCs from any other source aside from a Freedom
of Information Act (“FOIA”) request under 5 U.S.C. § 552 to the federal contracting agency. So the fact
that these forms are required by the Department of Labor to be submitted by contractors and maintai ned
by federal agenciesis crucia to the compliance activities of Unions and LMCCs.

The DOL is short-staffed and does not have the time or resources to perform a comprehensive review of
all payroll records on al federally funded construction projects. Rather, the DOL generally waits until a
complaint isfiled before investigating wage theft. Unions and LM CCs dedicate the time and the staff to
undertake a close review of Certified Payroll Forms on selected projects to ensure compliance with the
Davis Bacon Act and other federal and state laws. When possible, these organizations also reach out to
workers to determine if they received what was reported. If there was no written submission by the
contractor, al investigations, whether by the DOL or other entities, would be undermined. In
investigations by LM CCs when the Certified Payroll Forms or the worker interviews reveal non-
compliance, the violations are reported to the DOL for investigation and enforcement.

The critical role Certified Payroll Forms play in compliance monitoring is best illustrated in those
unfortunate situations where a contracting agency chooses to redact substantial amounts of information
from the records before disclosure to the requesting public. For example, the Department of Energy isan
awarding agency that consistently responds to FOIA requests by providing Certified Payroll Forms that
are essentially meaningless. Aside from providing worker classifications, the agency asserts FOIA
Exemptions 4 and 6 to redact the number of hours worked by each worker per day and per week, the total
amount paid to each worker, and the amount of fringe benefits paid.l Thislack of basic information
makes monitoring for compliance with prevailing wage requirements impossible on public works
projects let by the Department of Energy. In these circumstances contractors are encouraged to underpay
because organizations that would normally assist in enforcement are left in the dark. An example of the
types of redactions that undermine the investigative use of the WH-347 is attached to this comment. (See
Exhibit A.)

In summary, Certified Payroll Forms provide vital pieces of information that are essential to the DOL,
the government and the taxpayer. They provide critical information to Unions and LM CCs, which
allows these organizations to fight wage theft by assisting the DOL and federal awarding agencies

1 Interestingly, the contracting agency initially redacted the workers' rates of pay. It did concede as
part of the FOIA appeal process that the rates established under the Davis Bacon Act were public
information and that there was no basis to withhold the rate of pay.
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enforcing the Davis-Bacon and Copeland Anti-Kickback Acts. The collection of weekly Certified
Payroll Forms from contactors on federally funded and federally assisted construction projects must be
continued. We urge the Department to circulate information to all contracting agencies advising that in
the Department’s view, the WH-347 is critical to assuring that prevailing wages are enforced and that
when made available to the public without unnecessary redactions, it assists the Department in protecting
workers and the taxpayers from contractors who cheat to compete on this nation’s public construction
projects.

These recordkeeping requirements ensure that there is a meaningful and easily accessible tool in the
hands of government investigators and private monitoring organizations to enforce the Davis-Bacon
Act on thousands of federal and federally assisted construction projects around the nation. Without
these vital reports, fraud on federal construction projects will be encouraged and workers in this
transient and volatile industry are more likely to be cheated out of their hard-earned wages and fringe
benefits. This is not the time to weaken enforcement of the wage and fringe benefit protections for
construction workers. Prevailing Wages support the middle class in our country and it is the middle
class that has been most severely battered by flat wages and high unemployment since the recession
0f 2008. We urge the Department to continue its collection of all information required on the WH-
347 Certified Payroll Forms and adopt additional policies that encourage federal agencies to welcome
the monitoring efforts of Unions and LMCCs.

Sincerely,

M'&a Etri-

Barry E. Hinkle
Patricia M. Gates
Roberta D. Perkins

BEH:rdp
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