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ATTACHMENT D.3 OFFICE OF THE SECRETARY
CORRESPONDENCE
* FONTROL CENTER

Dawn L. Smalls

Executive Secretary to the Department
of Health and Human Services

200 Independence Ave SW #603H
Washington, DC 20201 :

Re: SEC Tracking Number SEC00141

Dear Ms. Smalls:

Please accept the followlng as the recuirements set up for
filing a request for an Administrative Review by the three-
person panel in regard to the Secretary's agreement with the
Advisory Board's declsion to deny granting an SEC status for
all employees in all locations of Hooker EZlectrochemical Corp.
headquartered in Niagara Falls, NY,

e, the petitioners, 1ist the following arguments 1in favor of
a reversal.

1. The SCC status rightfully sheould have been granted when
NIOSH passed the 1l80-day requirement for evaluaticn.
This rule is still on the hooks as evidenced by current
SEC petitions under evaluation. ETither the rule applies
ar it doesn't.

WHY '7A5S HOOKER TREATZID THIS WAY?

2. NIOSH has requested the FOIA in Atlanta to feorward all
material to the petitioner that was sent to the Secretary
prior to her decision-making on Hooker. This has not been
accomplished. Therefore, asking the petitloners to
respond via this request for an Administative Review is
not giving "due process".

WHY IS HCOKER DETING TREATED THIS5 WAY?

3, *The Work Group on Hooker dealt withain a program called
TBD-600) (Battelle) for a lengthy time making all deter-
minations on so-called €indings. Then after the peti-
tioner pointed out some things in the evaluvation of
NTOSH's Zvaluation, which had passed the 180-dey require-
ment, suddenly the T3D was made 3 standalone and Lhe
Group was determined to use "Surrcgate data”. They even
changed the name of the group. In the past, companies
such as Mooker, no longer in existence with no records
were avtomatically . granted the award as lonq as claimants
4id work for an atomic location and did become i1l or died.
This method should have siill applied for Hooker.

WHY 7AS UQCKER TREMTED THIS wWAY?
*JSee Attachment
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Arqguments Continued:

4.

The use of "surrogate data" in dealing with compensatory
programs is not viewed favorably even by all members of
this Advisory Board. Yet the Work Group insisted on
accepting it with the Hooker claim. NTOSH searched and
found three companies that they thought did the same
process as Hooker. These companies are Mallinckrodt, '
Electromet and Fernald. Oonly Mallinckrodt hag been
granted an SCC an the past and only because the Board
felt that there were insufficient records and the
Congress failed to act within the 30 day requirement.
The other two were still being considered by other work
groups when the Hooker Work Group made its decision to
deny. Mallinckrodt is still in business and there were
insufficient records but the Work Group and NIOSH saw
£it to use it as "Surrogate Data" for Hooker which no
ionger exists. How can the Work Group be 100% certain
that they can trust Mallinckrodt's procedures?

BREAKTNG NEWS: The Majority of the surrogate data uvsed
to reconstruct dose is from Fernald.

The Chair of the Fernald Work Group
stated that the 'Jork Group cannot verify
the accuracy of the air monitoring used
for Hooker Chemical. Therefore, NTOSH
cannot quarantee that the data they used
from Fernald is accurate. Since this
data cannot be verified as true air
monitorling readings, it cannot he used
tc reconstruct <cse.

Tn addition it should be noted that Ternald hae evan
heen cited @y & court for Improper Landling of records
in ecrder to deceive. :

BREAKING NEwWsS: WIGSH HAS REVERSED ITS TECISTON ON
CTLECTROMET AND CLATMS IT CANNOT DG
"NOSF RECCNSTRUCTION'.

Please note that roth of these announcements above were

made just recently which 1s after the denial of the
Hooker SEC petition. The Board was in too wmuch of a
hurry to deny,.

mhe claim belng mace regarding Lne process used by

these comganies -is that 1t as similar Lo Hooker.

However, since the pogition taken s that 1t was both

an inside and ouvtside process, the pet fioners disagree
since they know it mainly as an inside job. No evidenc:z.
nas been giver. to indicate otherwise. i '

wHY 1S5 HOOWER BIING TREATZID THIS WAY?
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arguments Continued:

the petitioner asled For more
for Information fron FATA masle
been recaived. This requesl was
4 voted denying the petition.
considering NICSH'S
the guestion

pefcre the Board voted,
time since the reqgaest
ir August 2011 had not
senied., They went ahead an
T¢ was not a unanimous decision.

nfaux pas' on tne 180-~day reguirement,
again is,

5.

WwHY WA3 HOCKER TREATED THIS MAYY

the Chair of the

1 advocate, at the behest of
to find out what

called the petitioner
1ooked for from FCIA. This is denying

the right of the petitioner to search for information.

The petitioner objected to the Board about this cross,
examination anc it demonstrates once again Further proof
of how much in a hurry the Roard was to deny the petition.

The Federa
agvimory Board,
information was

6.

YHY WAS HOOKER PREOATED THIS WAY?

There 1s still the question of the use of '"surronate
data' in order to use dose reconstruction. Neilther of”
these two procedures should have rbeen used for
Hooker since it no longer exists and there are no

7.

recorids.

involved in the creation of dose

n termed by petitioners as a

and this also gives proof
thod no matter what.

Tne Federal hdvocate was
reconstruction and has bee
"person of conflict of interests"
that NIOSH is bent on using this me

The use of "surrogate data

" plays an important role for

NIOSH in order to use
neither should ke used in regard
longer exists and there are no [

"dose recon

struction". Once again,
to Hooker since 1t no
ecords.

WHY WAS HOOKER TREATED THIS YAY?

e LPA to further support their
This request was made and not
answered before tne vote. The petitioners have not been
notified even yet if it has ever been answered. This
jnformatyon should have, been recuested long refore and
no vote taken until received. “gain, further proof of
the rush on the part-of tne poard Yo deny.

8, *The Board has requested th

use of "surrogate data".

LMY WAS HCOKSR TROATESD THIS YIAYT

Sae attachment
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Arguments Continued:

9. The Work Grougz and the Advisory Board have bacome $0
"~ dependent on the use of "surrogate data" that they have

pecome blinded by their own methods. Case in point,
at one of the teleconferences that the petitiloner was
allowed to listen in on, oné of the Board members
questioned, "If we don't use surrogate data, what can
we use? 'le use surrogate data everyday. 1 use it when
I decide how JT. am going to prepare my zucchini. Ha, ha.”
Well, the answer 1is don't use it for companies that no
longer exist and there are no records. The Board members
should have realized that paying the awards would cer-
tainly bhe less expensive than all the "rigamarole" that
these groups have expended and the fact that they bhave
gons way beyond the original executive order or "act”
signed by President flinton to ke=gp things simple and
not to frustrate the petiltioners. Surrogate data may be
something to joke ahoul by Board iembers nut to the
petihicners it has become & VRry Serious 158U2.

WHY IZ HCIKER 2EING TREATLEL THIS Way?

1. This panel is fcllowing rhe "rule of three". So such a
rule does exist. Using Mallinckrodt alone does not Serve
the rule of three - why three companies and tnen go down
to one? 1n the rule of three, selections are male of
companies that are within close proximity to the company
being analyzed. If not that close, then within the same
state. This was not done with the Hooker c¢laim. The
only company that may have gualified in this designation
would have been Electromet. However, Electromet has now
been disgualifiec by NTOSH itself since it cannot do
dose reconstruchion. Again, proof of how much in a hurry
the Poard was to deny. '

WHY WAS HOOKER TREATED THIS WAY?

11, The petitioners found that the role of the ombudsman did
not serve them well after the initial stages. TFiling for
the SIC was encouraged by the ombudsman and assistance
was given in the correct phrasina before £31ing. However,
as time went on, it was moré and more ¢ifficuvlt to get
ombudsman help. The reasons given were the overload of
cases, phone messages, e-mails, etc. to handle. Also,
that this act" doesn't allow more help. The ombudgman
did make a reguest of the rederal Advocate to have a phone
conference witn the petitioner, put 1t never happened.
1nstead the Federal Advocate told the ombudsman that he
could well understand how laymen found it difficult to
vnderstand all the scientific jargon. This is further
proof of not keeping it sample and frustrating the
petitioners. : '

WwHY wAS HOOKLCR TRZATED THIS WAYY
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Arquments Continued:

12. Included in this precess is the Work Group's use of
SC & A to review NIOSH's findings. Upon advice from
the ombudsman, the petitioner requested the input of
SsC & A. This was a mistake since S5C & A really did
not do a fair job, Even when they found differences,
they conceded to NIOSH's fingings saying because it was
more favorable to the claimant. ‘lhen quastioned by the !
petitioner how was it more favorable - SEC or dose
reconstruction? The SC & A response was dose recon-
struction. The truth is SEC is more favorable.

As turn of events will have it, the petitioners suggest
that this group be investigated for allowing the
atmosphere of 'meking book" on its employees to exist
in the work place.

CyHY WAS HCOKER TREATED THIS WAY?

" we, the petitioners, therefore, request that the Board's denial
be rejected. We also reqguest that the three-person panel deem
it necessary for the information from all of the FOIA locations
that have not so far complied with the requests from the
petitioners and NIOSH be made available to the petitioners
without delay. Also that the appe€al to FCIA be spesded up.
This request definitely spells out that the three-person panel
set a "moratorium" on the SEC status for Hooker and that
Congress be advised of same in order to allow the petitioners
access Lo the FOIA material and time to digest it. After all
of this is handled properly, the cetitioners are zertain that
the panel will encourage the jecretary to reverse her decision
and Hooker will be granted S5EC status.

The petitioners thank the panel for the time spent with this
Review and know that after realizing the truth of the present
situation and the latest developmernts coming from discoveries
about Electromet and Ternald, they will encourage the Secretary
to reverse her decision and then notify Congress accordingly
that -Hooker Electrochemical Corp. workers in all locations

have been added to the SEC category.

PLSASE NOTE THAT AN ATTACHMENT HAS BELCN ADDED WITH CURRENT DATA.

Very truly yours,
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Further arguments in support of a reversal to give Hooker

Electrochemical Corp. workers the SEC Status.

1,

The petitioners'suggest that the three—person panel consult
this link Jlisted below to see what the Advisory Board hdas
1aid out as a foundation for surrogate data:
www.cdc.gov/niosh/ocas/pdfs/abrwh/proc/abrwh-proc~sd-ro.pdf
This is dated May 14, 2010.

As you can see, it is very general and could be made to go
along with any choice made as surrogate data. It 1s not

-eredible., When the petitioner asked NI(OSH who the author

was, the response was that there was no author. This did
not aliow the petitioner to discuss this format with anycne
to tie in any historical backgrcund on surrogate data. The
reference given by NYOSH and also found by the petitioner
is explained in the main body of this Request for Review
whereby a company must be close by or no farther than the
same state. ¥hen the petitioner explained this to the
Board, an objection was raised and this fact was rejected.
The petitioner still supported it and there has been no
follow-up from the Board. 3Surrogate data cannot be turned
into anything to suit NIOSH's decisions. They claim that
they are following the guidelines from the Board. However,
the guldelines are not credible. Simplicity would say the
following:

a. 1Is the location an atomic worker location? Yos or

b. Was the person an employee of tris location? Yes or

c. Did the person have a serious illness? Yes or
d. Did the person dile? Yes  or
e. Are the survivors who they say. they are? Yes or

£nd of story.

If fraud is suspected in any of these categories, it
c¢an be handled by a fraud unit,

tnd of story.

Trving to put people and their sickness into a percentile
is really out of line.

With all due respect to the people running these grouvps
and their education and bactground, simplicity is not
Lheir "forte".

No

No

No

No
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hn Advisory Eoard session was held on Pebruary 28, 2012
to discuss Electromet. “he Board voted to give the 3CC
status to this company. ©Once again, the Zoard was toeo
much in a hurry to deny Hooker.

The basis for glving the 3TC is that there wasn't sufficlent
documentation to do dose reconstruction by NIOSH, Even
SC & A's input didn't counteract this decision.

Remember Electromet is the only company of the three
(surrogate data) in close proximity to Hooker. Having
been given the SEC takes it out of the group of three.
This leaves two.

Fernald represents most of che documents used against
Hooker and Fernald has also been eliminated since dose
reconstruction cannot be done. This now leaves one,

Mallinckrodt is too far away for a choice as surrogate
data and so that leaws zero. The manner in which
Mallinckrodt received an SEC is suspect and goes back

as another company with insufficient records. So how

can MNIOSH, SC & A, the Work Group or the Advisory Board
recognize it as valid in judging Hooker? *SEE BELOW-N.B..

Tn listening in via the teleconference on February 28, 2012,
the petitioner was amazad at how difficult it was for the
NICSH rep to try to explain their decision change. Here
are some comments - sound bites if you will:

a, Air data doesn't make sénse ...

b. Much better after 1948 - no documentation existed
before that time, :

c. Major health improvements but NIOSH doesn't know
what they did. {(Health and Safety Lab)

d. Different conclusion arrived at, can't do dose
reconstruction.

e. GA -~ samples - not too good.

f. FElectromet can't give them info needed.

ge DOL can't do without the info.

he 8SC & A countered with dose reconstruction could ke
done for later years and not earlier.,

i., Chair of the %Work Group understood the stand of both
but felt the group hadn't had enough time to study this.

j. Objecticon from the Doard that doing partials - giving
a segment of workers the S3EC and the others not had
not worked in the past., ‘

FINALE: 3EC given to Tlectromet.

*Plesse Note Well: A serious lawsuit has just recently been

filed against Mallinckrodt for contaminating
Cold Water Creekx with rnuclear wastes based
on residents develogling various cancer
conditions who are under age 50.
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4. As a reminder to this panel, referen€@TRuBNWhde 1n the

main body of this Request for Review to the TBD, One
of the comments that really cinches or clinches the truth
about this is the following made by NIOSH and it is:

"After the TBD fell apart or whatever way you.want to
say it ..."

A slip of the lip - probably not. The -truth will out. A

In conclusion, this cttdchmcnt illustrates Further how Hooker
workers wers misjudged by NTOSH, SC & A, the Maork Group, .and
the Advisory Board.



