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2133-0530
ATTACHMENT

TITLE 1I - FISHERIES '

Subtitle I - Fishery Endorsements

SEC. 201. Short Title. This titie may be cited as the “American
Fisheries Act”.

SEC. 202. Standard for Fishery Endorsements.
(a) Standard. Section 12102(c) of title 46, United States Code, is
amended to read as follows—

“(c)(1) A vessel owned by a corporation, partnership, association,
trust, joint venture, limited liability company, limited liability partner-
ship, or any other entity is not eligible for a fishery endorsement under
section 12108 of this title unless at least 75 per centum of the interest in
such entity, at each tier of ownership of such entity and in the aggre-
gate, is owned and controlled by citizens of the United States.

“(2) The Secretary shall apply section 2(c) of the Shipping Act, 1916
(46 App. U.S.C. 802(c)) in determining under this subsection whether at
least 75 per centum of the interest in a corporation, partnership, associa-
tion, trust, joint venture, limited liability company, limited liability
partnership, or any other entity is owned and controlled by citizens of
the United States. For the purposes of this subsection and of applying
the restrictions on controlling interest in section 2(c) of such Act, the
terms *“‘control” or “controlled”—

*(A) shall include—

*“(i) the right to direct the business of the entity which owns the
vessel;

“(ii) the right to limit the actions of or replace the chief executive
officer, a majority of the board of directors, any general partner, or
any person serving in a management capacity of the entity which
owns the vessel; or

'Enacted as Title II of Division C - Other Matters, of Public Law 105-277, approved
October 21, 1998 (112 STAT. 2681, 2681-616), the Omnibus Consolidated and
Emergency Supplemental Appropriations Act, 1999.

Section 120 of the Treasury and General Government Appropriations Act, 1999, set
forth in Public Law 105-277, approved October 21, 1999 (112 STAT. 2681, 2681-545),
the Omnibus Consolidated and Emergency Supplemental Appropriations Act, 1999,
provides in part: “For carrying out the provisions of division C, title 11 of this Act . . .
$6,000,000 and $2,000,000 for the Secretary of Commerce and Secretary of
Transportation, respectively, to implement division C. title I1.” Section 624 of Public
Law 106-113, Appendix A, approved November 29, 1999 (113 STAT. 1501 A-59) the
Commerce, State. Justice and Related Agencies Appropriations Act, 2000, provides:
“Sec. 624. Funds made available under Public Law 105-277 for costs associated with
implementation of the American Fisheries Act of 1998 (division C, tiule II, of Public Law
105-255) for vesscl documentauon activities shall remain available until expended.”
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“(iii) the right to direct the transfer, operation or manning of a
vessel with a fishery endorsement; and -

“(B) shall not include the right to simply participate in the activities
under subparagraph (A), or the use by a mortgagee under paragraph
(4) of loan covenants approved by the Secretary.

*“(3) A fishery endorsement for a vessel that is chartered or leased to
an individual who is not a citizen of the United States or to an entity
that is not eligible to own a vessel with a fishery endorsement and used
as a fishing vessel shall be invalid immediately upon such use.

“(4)(A) An individual or entity that is otherwise eligible to own a ves-
sel with a fishery endorsement shall be ineligible by reason of an instru-
ment or evidence of indebtedness, secured by a mortgage of the vessel
to a trustee eligible to own a vessel with a fishery endorsement that is
issued, assigned, transferred or held in trust for a person not eligible to
own a vessel with a fishery endorsement, unless the Secretary deter-
mines that the issuance, assignment, transfer, or trust arrangement does
not result in an impermissible transfer of control of the vessel and that
the trustee—

“(i) is organized as a corporation, and is doing business, under the
laws of the United States or of a State;

*(ii) is authorized under those laws to exercise corporate trust
powers;

“(iil) is subject to supervision or examination by an official of the
United States Government or a State;

*“(iv) has a combined capital and surplus (as stated in its most recent
published report of condition) of at least $3,000,000; and

“(v) meets any other requirements prescribed by the Secretary.

“(B) A vessel with a fishery endorsement may be operated by a trustee
only with the approval of the Secretary.

“(C) A right under a mortgage of a vessel with a fishery endorsement
may be issued, assigned, or transferred to a person not eligible to be a
mortgagee of that vessel under section 31322(a)(4) of this title only
with the approval of the Secretary.

“(D) The issuance, assignment, or transfer of an instrument or evi-
dence of indebtedness contrary to this paragraph is voidable by the
Secretary.

*(5) The requirements of this subsection shall not apply to a vessel
when it is engaged in fisheries in the exclusive economic zone under the
authority of the Western Pacific Fishery Management Council estab-
lished under section 302(a)(1)(H) of the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. 1852(a)(1)(H)) or to a
purse seine vessel when it is engaged in tuna fishing in the Pacific
Ocean outside the exclusive economic zone of the United States or pur-
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suant to the South Pacific Regional Fisheries Treaty, provided that the
owner of the vessel continues to comply with the eligibility require-
ments for a fishery endorsement under the federal law that was in effect
on October 1, 1998. A fishery endorsement issued by the Secretary pur-
suant to this paragraph shall be valid for engaging only in fisheries in
the exclusive economic zone under the authority of such Council, in
such tuna fishing in the Pacific Ocean, or pursuant to such Treaty.

“(6) A vessel greater than 165 feet in registered length, of more than
750 gross registered tons, or that has an engine or engines capably of
producing a total of more than 3,000 shaft horsepower is not eligible for
a fishery endorsement under section 12108 of this title unless—

“(A)(i) a certificate of documentation was issued for the vessel and
endorsed with a fishery endorsement that was effective on September
25, 1997;

“(i1) the vessel is not placed under foreign registry after the date of
the enactment of the American Fisheries Act; and

“(iii) in the event of the invalidation of the fishery endorsement

" after the date of the enactment of the American Fisheries Act, applica-
tion is made for a new fishery endorsement within fifteen (15) busi-
ness days of such invalidation; or

“(B) the owner of such vessel demonstrates to the Secretary that the
regional fishery management council of jurisdiction established under
section 302(a)(1) of the Magnuson-Stevens Fishery Conservation and
Management Act (16 U.S.C. 1852(a)(1)) has recommended after the
date of the enactment of the American Fisheries Act, and the Secretary
of Commerce has approved, conservation and management measures
in accordance with such Act to allow such vessel to be used in fish-
eries under such council’s authority.”

(b) Preferred Mortgage. Section 31322(a) of title 46, United States
Code, is amended—

(1) by striking “and” at the end of paragraph (2);

(2) by striking the period at the end of paragraph (3)(B) and inserting
in lieu thereof a semicolon and “and”; and

(3) by inserting at the end the following new paragraph:

“(4) with respect to a vessel with a fishery endorsement that is 100
feet or greater in registered length, has as the mortgagee—

“(A) a person eligible to own a vessel with a fishery endorsement
under section 12102(c) of this title;

“(B) a state or federally chartered financial institution that satisfies
the controlling interest criteria of section 2(b) of the Shipping Act,
1916 (46 U.S.C. 802(b)); or

*(C) a person that complies with the provisions of section
12102(c)(4) of this title.”
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SEC. 203. ENFORCEMENT OF STANDARD.
(a) Effective Date. The amendments made by section 202 shall take
effect on October 1, 2001.

(b) Regulations. Final regulations to implement this subtitle shall be
published in the Federal Register by April 1, 2000. Letter rulings and
other interim interpretations about the effect of this subtitle and amend-
ments made by this subtitle on specific vessels may not be issued prior
to the publication of such final regulations. The regulations to imple-
ment this subtitle shall prohibit impermissible transfers of ownership or
control, specify any transactions which require prior approval of an
implementing agency, identify transactions which do not require prior
agency approval , and to the extent practicable, minimize disruptions to
the commercial fishing industry, to the traditional financing arrange-
ments of such industry, and to the opportunity to form fishery coopera-
tives.

(c) Vessels Measuring 100 Feet and Greater. (1) The Administrator
of the Maritime Administration shall administer section 12102(c) of title
46, United States Code, as amended by this subtitle, with respect to ves-
sels 100 feet or greater in registered length. The owner of each such
vessel shall file a statement of citizenship setting forth all relevant facts
regarding vessel ownership and control with the Administrator of the
Maritime Administration on an annual basis to demonstrate compliance
with such section. Regulations to implement this subsection shall con-
form to the extent practicable with the regulations establishing the form
of citizenship affidavit set forth in part 355 of title 46, Code of Federal
Regulations, as in effect on September 25, 1997, except that the form of
the statement under this paragraph shall be written in a manner to allow
the owner of each such'vessel to satisfy any annual renewal require-
ments for a certificate of documentation for such vessel and to comply
with this subsection and section 12102(c) of title 46, United States
Code, as amended by this Act, and shall not be required to be notarized.

(2) After October 1, 2001, transfers of ownership and control of ves-
sels subject to section 12102(c) of title 46, United States Code, as
amended by this Act, which are 100 feet or greater in registered length,
shall be rigorously scrutinized for violations of such section, with par-
ticular attention given to leases, charters, mortgages, financing, and sim-
ilar arrangements, to the control of persons not eligible to own a vessel
with a fishery endorsement under section 12102(c) of title 46, United
States Code, as amended by this Act, over the management, sales,
financing, or other operations of an entity, and to contracts involving the
purchase over extended periods of time of all, or substantially all, of the
living marine resources harvested by a fishing vessel.
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(d) Vessels Measuring Less Than 100 Feet. The Secretary of Trans-
portation shall establish such requirements as are reasonable and necessary
to demonstrate compliance with section 12102(c) of title 46, United States
Code, as amended by this Act, with respect to vessels measuring less than
100 feet in registered length, and shall seek to minimize the administrative
burden on individuals who own and operate such vessels.

(e) Endorsements Revoked. The Secretary of Transportation shall
revoke the fishery endorsement of any vessel subject to section 12102(c)
of title 46, United States Code, as amended by this Act, whose owner
does not comply with such section.

(f) Penalty. Section 12122 of tile 46, United States Code, is amended
by inserting at the end the following new subsection:

“(c) In addition to penalties under subsections (a) and (b), the owner of
a documented vessel for which a fishery endorsement has been issued is
liable to the United States Government for a civil penalty of up to
$100,000 for each day in which such vessel has engaged in fishing (as
such term is defined in section 3 of the Magnuson-Stevens Fishery
.Conservation and Management Act (16 U.S.C. 1802)) within the exclu-
sive economic zone of the United States, if the owner or the representa-
tive or agent of the owner knowingly falsified or concealed a material
fact, or knowingly made a false statement or representation with respect
to the eligibility of the vessel under section 12102(c) of this title in apply-
ing for or applying to renew such fishery endorsement.”

(g) Certain Vessels. The vessels EXCELLENCE (United States offi-
cial number 967502), GOLDEN ALASKA (United States official number
651041), OCEAN PHOENIX (United States official number 296779),
NORTHERN TRAVELER (United States official number 635986), and
NORTHERN VOYAGER (United States official number 637398) (or a
replacement vessel for the NORTHERN VOYAGER that complies with
paragraphs (2), (5), and (6) of section 208(g) of this Act) shall be exempt
from section 12102(c), as amended by this Act, until such time after
October 1, 2001 as more than 50 percent of the interest owned and con-
trolled in the vessel changes, provided that the vessel maintains eligibility
for a fishery endorsement under the federal law that was in eftect the day
before the date of the enactment of this Act, and unless, in the case of the
NORTHERN TRAVELER or the NORTHERN VOYAGER (or such
replacement), the vessel is used in any fishery under the authority of a
regional fishery management council other than the New England Fishery
Management Council or Mid-Atlantic Fishery Management Council
established, respectively. under subparagraphs (A) and (B) of section
302(a)(1) of the Magnuson-Stevens Fishery Conservation and
Management Act (16 U.S.C. 1852(a)(1) (A) and (B), or in the case of the
EXCELLENCE, GOLDEN ALASKA, or OCEAN PHOENIX, the vessel
is used to harvest any fish.
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