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I.

MARK ANDREWS

APA RULEMAKING STANDARDS AND DUE PROCESS CONCERNS

Preface: We of course have not seen the proposed rule OMB is looking at, and we would not
purport to lecture OMB about Ad Law 101. But we do have these specific concerns:

I

Administrative law issues:

If the proposed rule makes any use of SMS methodology, the methodology must
be fully vetted in the rulemaking.

Agency cannot treat the methodology as a given, because SMS has never been
open to full public scrutiny under APA.

1. It was developed behind closed doors.
ii. It is a moving target, constantly tweaked on the FMCSA website, with
comment generally allowed only after the fact.

SMS cannot be treated as a mere reinterpretation of Part 385 safety standards.

i Note the on-line disclaimer that SMS scores are not safety ratings under

Part 385.
ii. SMS methodology would not reinterpret Part 385; it would replace it.
iil. Note major differences in data sources: indiscriminate use of roadside

inspection data vs. on-site inspections, etc.

DQA issues exist regardless of whether SMS percentile and peer-grouping techniques
would be used under the proposed rule:

a.

b.

SMS data gathering falls far short of DQA standards for data “quality” and
“utility”.

Skewed by differing state enforcement priorities, and by extensive use of
paperwork violations too trivial to put a carrier, driver or vehicle out of service.
Result: most statistical studies indicate that SMS scores cannot predict the crash
risk of individual carriers.

Reg Flex issues exist regardless of whether the proposed rule uses current percentile and
peer-grouping techniques:

a.

b.

Disparate impact on small carriers because of the law of large numbers - i.e., few
data points make their scores fluctuate wildly.

Most small carriers aren’t measured at all — but one or two bad inspections can be
devastating to such carriers.



I1. HENRY SEATON
DATA SUFFICIENCY AND ACCURACY ISSUES, EFFECT ON SMALL CARRIERS

Why SMS Data is no Substitute for an Audit in Making a Safety Fitness Determination

Ik Data Insufficiency. SMS methodology, by the agency’s own calculations, only can
measure approximately one-fifth of the operators of commercial motor vehicles the
agency is required to regulate (approximately 100,000 out of 532,000 carriers).

2, GAO Study states 90% of measured carriers lack sufficient data (20 inspection incidents)
to be statistically valid.

Result: SMS can measure with statistical accuracy approximately 10,000 out of 532,000
carriers.

Small Carriers Prejudiced By Law Of Large Numbers

Insufficiency of data results in wildly fluctuating and inaccurate profiling of small carriers.

Absent audit and analysis, a single crash or roadside infraction has statistical impact. 20x greater
on 5 truck operator than 100 truck fleet.

Single crash puts truck fleet over threshold of $1.4 per million.

SMS Data Has No Correlation to Individual Carrier Safety Performance

1; Crash data. Inability to determine crash preventability results in 80% error factor.

2. Hours of Service Violations. Measures paperwork compliance (50% of violations are
form and manner on paper logs which big carriers and local haulers are not required to
maintain).

3. Unsafe Driving. Geographical enforcement anomalies. 5 states responsible for 43% of

accumulated points.

4. Vehicle Maintenance. 50% of accumulated points relate to non out-of-service issues /
geographical enforcement anomalies skew ratings.

3, Driver Qualification and Drug and Alcohol. Acute violations statistically insignificant
for measuring 532,000 carriers.

6. Drug and Alcohol. Less than 1% of carriers measured.
7y Driver Qualifications. Less than 4% of carriers measured.

8. See Figures 1, 2, and 3.



Effect of Publication of SMS Data without Due Process

L. Criticized by IG Report entitled “Improvements Needed in the Motor Carrier Safety
Status Measurement System” (MH-2004-034, February 13, 2004).

2. Imposes alternative credentialing obligation on shipping public contrary to 49 U.S.C.
§31144 and broker regulations.

3. Results in loss of business to small carriers.

Example of Effect on Small Carriers

Carrier A Carrier B

15 Trucks 2,475 trucks
95 in HOS based on one driver/one trip Scores well over thresholds in 4 BASICs
No crashes Crashes and fatalities, but SATISFACTORY

Lost as much as $1.5M in revenue Expanding operations
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III. IRWIN SHIRES

1. Agency claims unsafe driving compliance data is best predictor of individual carrier
safety fitness performance.

(a) Actual graphs of individual crash records by peer groups refutes correlation.

(b) State enforcement discrepancies preclude use of raw SMS scores (see Charts |
and 2).

(© Enforcement is uneven and varies by state

1) probable cause states/speed warnings
(ii)  lightly patrolled areas/no reporting local jurisdictions.

(d) System favors speed limiters on governors not proven to reduce accidents.

2. Misuse of SMS percentile and raw data confuses shipping public and costs carriers found
“fit to operate” the ability to compete.

(a) Small carriers most greatly affected; but

(b) large carriers are branded too (e.g. the Panther experience).
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IVv.

RICK GOBBELL
Is CSA/SMS Currently Identifying carriers that have a high crash risk?

(a) High Risk Carrier audited by FMCSA show that 59% of the carriers receive a
Satisfactory or Non-Rated Rating

Is CSA/SMS currently reducing large truck crashes?

(a) Injury and tow-away crashes are up 9% and 19% since 2012 and Fatal Crashes,
while showing a 20% reductions in the last 10 years have shown no
improvements since 2012

Effect on Small Business Entities and Cost to FMCSA?

(a) 90% of trucking companies operate less than 10 trucks. The burden of responding
and challenging. These carriers transport only about 30% of the freight. This rule
will most affect these small business entities

(b) Due process proceeding will place a very heavy burden on these small business
entities, those less likely to have the knowledge, ability and resources to file
responses and appeals under 49 CFR 385.

(c) The proposed rule will probably increase the administrative burden and cost to
FMCSA in handling appeals, challenges and reviewing and other filings that will
be imposed on motor carriers. It may very well be that this proposed rule will
actually increase the operating cost of the FMCSA.

What are some alternatives to CSA/SMS Safety Fitness Determinations?

(a) Streamlined Compliance Reviews focusing on critical and acute violations

(b) The California BIT program for example



¥ oegpaag ywang

e U B

%004 233 k2 9zt SM21AY J0RU0D ALNIIS FR0L| sseuENDEYT weifoig
%1565 y05'S €5'e 159'2 HINSUSLRIALIN) APSUQ VST =g | sabuasey
%ty B +8¢°L zrL'e zv2y D) PASNI0Y { PISNO0I S0 WS SMEING WH
HIT'T leee LB} Z51 AWSH0 ¥SI SIMUE) UDNEN -
%3LL 630'} 08¢ 685 (¥SD 7 YIS SIPNOXR) SMANTY PARY-UOY Sl0Z POBuALeY 5
%Ll L L) &3 20 SMaraY JIAAYS ARWENoHE el
%4370 02 2L z5 SMANIY Amoey fue) oBie) SUODDAdSY] pspeoy T
%00'0 4 0 0 Saxatnay 3ouBdwo) Kajes JALED 10j0p sypoy Ajajes —
%001 lree're $SE'L c85's SMBASY 230} SUCREOA G0
134 iemoL 31§ P24 o -mw.mm.m_ _mee., o SUOGETIA 30y
FLOZ A4 == ASBLERLING O
o . . >.mm5mc |euciEey Joj .Em:m.maa: 2} e uoseay Ag
SN 241 jo dew jlews syy 10 [348] F1BIG FY) Ye Auioe ayr malk 01 31e15 Ade w0 3D SO petiing kg
9d (] Aq sawiaey jo lrewuing sasesdfg |
Guney Alages A9
"SBYSEID UT JUSWIBAJ0ALN 1Y) 32NPaJ pue suogiessdo 3|ayas (e1018ww0d 113y jo A1RJES 3Y) @Al [ SIALIED JOJOUS Quom >m
'SMaINAJ J0 $103h3 JUBWI3OJUA Byl puE ‘ssaudteme uonenba K1sjes 131ea.6 uoneonpa ybnosy| a2i2wWwod ajejseiiul Jo elsialul Ul s1a6uassed Jo Auadosd podsued tey) SJ3DJED J010W UN PIIONPUOI B0AL &g
SWalLAa) JO SIeaL Jepua|e Jo [easy asy 1o elep sanb anpow siy) ‘Buiel AJajes 11ay) abueyd o} jsanbai s Jalued 1ojow € 0} puodsal Io SjuleldiLod 1o suone|ow Alajes [enualed aleblsaiul smaiay E e
MIANIAD
4 Smainey

watay ¢ JWTH (Br

$32UN0S3Y |3V dYSON  sweiboigiuaweniojuy  sEls ysery  Augenp wmeq  WyHIOD  Aejes eaug  SHS LU uogeutio —ﬁ<

% sishjeuy

€004 JO SEINY _ BHRANTY 100 _ 100 152Q%

UONRHOASURIL 0 ILSUPRESE SRS PIBUN |

N0 10pP BSIW} IB* MMM



‘suoile|ngal ayl yum aouel|dwod poos ul 3q 03} punoy} ale paypne Usym
ASojopoyiaw SINS/VSD 3uisn YSDIAIA Ag st ySiy se paiyiauapl sislIed 9yl JO %65 :3ulod

MIIADY paleYy-UON
J0 Auoroeysnes

%19 %69 %69 %65

Al1031oB)SIIES-UN 4O [RUOIIPUO)

%9¢ %LV %1V %1V

PHE Y VI VYR L FIVYYVIME VUL S SUUUUOr s BT VUE YU ETVINUS YOI U Y SV ISIL Y SOV §UVVI SIS T HUV DY UV GO D) JUSLJ UY ) WV JUD U se (], DMLYV Wowin 2L MRS AV 2 vavy

522's €087 7652 999°1 zoo'y F£9'c | e ci2'c zoR's fzz's 2Ly #60'S [essos bLL'Y 1649 ®101
ehL'L ¥51) 655 £48'% 1250 202 S£2°L 929°L 661 28" | ReS't 0sZ £29') 929'| 102 pajey JoN
z62 i 181 g 621 voE 99¢ 21 IveZ 0vE 221 €12 ZLE jatl 102 Asopeysgesun
926'L SEL £6L'1 01z 0.0°L 0r9'L Lez 158 #l8'L jest's 120'L Vap s 182's Zel't 652'C |BuoyPUDD
¥69°L sce 550'L 059'Z zaL'L [2e¥'t £99°7 V'l 3681 fozse Z6E'L [gTar4 g¥r's 2061 9rS'E Aopesueg
oL ams | pes EoL | ams | pes oy | =mais pay oL | ams paJ {101 as paj e
SL0Z A4 P02 Ad CHOZ A4 ZH0Z A4 LLOZ A4
Buney f1ages Ag smainsy
= &uo ape e | Sy Aepdsiq nugng _ 1EPUSIED [E3s1d g ~| 35192-110z| powad swil
=] ~amspass—| eEgy;  SARISIN IEUCHBN /@ sndoqpoday
[=] ssatle) 7 | adAl 1auie) & samwuog py aliwog

uonduisag ewReq 40d
yoda)y aw vao_czoomﬂ. Wy

AOZ"10P BSIWS [B'MMM

Buiey Arees Aq smeinay




CEB'E 10T
696€ £10¢
¢61°€ TT0T
QLL'E 1T0C

¥T0Z 01 ZTOT WO} 35ea.Iou] %/ T

¢T0C - TTOC UondNPayY %91

Hodsy Aiewiwuing jeuoneN

| |88 oreE'y LSp'p L6E'Y Svey USEID B (0 )|NS8J B SE S3NI[E)IBY JO Jaquinp
| |os8 A% 696°C AL SLL'¢ S3YSEID I8} JO JaqUIny
7 £66 2se’y trAd 8lLE'Y 8oLt SBYSELD [BIE) Ul PANOAUI S3[D1Y3A JO JBQUINN
ﬁ s ZLOZAD frewns

SlUaA8 USeID [B1B) 10} G107 - 110Z (S)Ieaa lepualen Buuarod
(s)o21nos BIER SINDIAl ©UI UO Paseq So|IWOP [le Ul SasNg PUE Syons ab1e 1o sonshels Arwwng

(<] Aue aige; eeq | sy Aerdsig

uondiseg e =g € 404 saysespAememo) | seysesd Aunfu)
wucgey - FEQj{UmOQ g

ssyseld iy

¢sayseud guipnpal AB0jopoyIdIA SINS/YSD S| :Z uolsanp



'%6 JO 8sealoul ue ‘710 Ul 619G 01 1102
ul L€2'1G wouy pasealoul aAney saunlul ul Bunsas sayseso yoni |

>~ { . . {
T oot B e 17T —
1£9'6 H .q.—” o N 0¥5's5 'eS 62 ._” ._“ O N | $9YSUIS AInfLa L8 PANOAU SIADIYIA JO JAQUON
1T o T (——— £10ZAD ZHZAD S Arewwuns iR

yoday fewwns ;jeuonenN

. sjuana ysess Aunfuj 10} §10Z - LLOZ
et Ao s meq | sy Aeydsig (shieax sepusie) Buuanoa {S)sainos elep SIWON 341 Uo paseq Sa|dIuOP | Ul $asng pue syani) 36ie7 1o} S3usne1s Alewwng
vendumag e w20 e 300 g “salsein kememo) | S saysei) jrey ssuseio Ny

wodey pro[umeq wizg = X |

dsayseud guipnpalt ASojopoyisN SINS/VSD S| iz uo1sanD



ST

‘pajuawa(dwi pup paysiignd uaaq spy SINS/VSD auls panoadwil Jou sby auljoap fo aipa 3y

éLI XId AHM ‘NIX0Y9 L,NSI 11 1

s
002 00Z  WOT  SAX FOOT  F00Z 20X (O G007 sAeT  mest - Sotef: 6002 BOG? L0O? 900Z $002 .ﬂ“ €002 IMT  T0T O00T &66T  WeAT
e : . 33
~ o - - ! 1
/ I . Pa
;// -7 / ! »
- N e
. k] / ]
/ w8 , "3
© o8 2 ; " RS
/w v m —— S v&m
//.\ | » ~N
) ¢ . /- ~t
J / Lee
: £ 74 Sz
AF1IAVAL STEIAL TIDIHAA NOVIES 00T ¥3d GFTIAVHL STINY TTHHIA NOTUW 00T Y3d
TIVN AHOIN) HDOUL IDUVT WY ALITVING XINTHL IDHYY

Paspa|al SOM VS /SINS UdYm SappIIP Uj 330 3SaMO| Ay |
9402 UMOP 31D S3|21YaA 1030W [D1213WW0I BuinjoAu] S3131|p104



