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AKM LLC, doing business as Volks
Constructors, Petitioner

.

SECRETARY OF LABOR, DEPART-
MENT OF . LABOR.and Occupational

Safety & Health Review Commission,.

Respondents.
No. 11-1106.

‘United States Court ‘of Appéals,
District of Coliumbia Cirenit.
Argiied Jan. 20, 2012,

Decided April 6, 2012.
‘Background: Occupational Safety and

Health: Administration (OSHA) cited: and

fined employer for not p'roper'ly recording
workplace injuries and for . not properly
maintaining its injury log ‘Employer peti-
tioned for judicial review.

‘Holding: The Court: of Appeals, Brown,
Cireuit Judge, held that obligation ta main-
tain existing record did not expand seope
of otherwise discrete obligation to make
that record in the first place,

Petition granted. Citations vacated.

Garland, Cireuit Ju_dge‘, filed opinion con-
eurring in the judgment, .

1. Labor and Employment ¢=2573
Statutes @:-"9219(8)

A eourt must defer to the interpreta-
tion. of the Occupatmnal Safety and Health
“Act and the regulations of the Secratary of
Labor so long as the statutes and regula-
‘tions in question are amhiguous and .the
Secretary’s interpretations are reasonable;
this is so-even if the Secretary’s interpre-
tation arises in an adininistrative adjudiea-
tion rather than in a formsl rulemaking
pl‘O(_fE_SS. .

gations, were

petitioner.
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2. Labor and Employment ¢=2610
Ewmployer's failures to make and re-
view records, and workplace injuries that
gavé rise to those unmet recording: obli-
“ineidents” and “events™
which “oceurs ed,” and thus six month limi-
tations period for Occupational Safety and
Health' Administration (OSHA) to cite em-
ployer for not properly maintaining its in-
jury log and -for not properly recording
workplace injuries began to run at that
time; abligation to maintain existing record
did not expand scope. of otherwise discrete

obligation to make that record in the first
place since illegality. of employer’s. conduct
would have been immediately apparent-ta.
'OSHA. Occupstional Safety and Health
Act of 1970, § 9(c), 20 U.S.C.A. § 658(c).

3. Labor and Employment ¢=2610

Occupational Safety and Health Ad-
ministration (OSHA) may cite employers
for vidlations within six months of a viala-
tion's occurrence; so for six morths after-
the fifth year, and only for those six
months, OSHA: can cite an- employer fm
the loss or destructlon of a record. Qccu-
pational Safety and Health Aet of 1970,
§ 9c), 20 U.B.C.A. § 658(c),

4. Limitation of Actions &43

A limitations period is triggered Dy
the existence of a complete eause of action,
unless Congress has spoken otherwise in
the legislation atissue.

On. Petition for Review of a Final Order
of thie Occupational Safety & Health Re-
view Commission.

Arthur G, Sapper argued the cause for
On the briefs was Michael S,
Nadel.

Elizabeth Gaudio was on the brief for
amieus.curiae National Féderation of Inide-
pendent Business Small Busitiess Legal
Center in support of petitioner.
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Heather R. Phillips, Attorney, U.S. De-
partment of Labor, argued the cause for
respondent. With her on the brief were
Joseph M. Woodward, Associate Solicitor;
and Robert W. Aldrich, Attorney.

Before: HENDERSON, GARLAND,
and BROWN, Cireuit Judges.

Opinion for the Court filed by Cirenit
Judge BROWN.

Opinion coneurring in the judgment filed
by Cireuit Judge GARLAND.
- ‘Concurring opinion filed by Circuit
Judge BROWN.

BROWN, Circuit Judge:

‘OSHA cited .and fined petitioner, Volks
Canstrizetors, for failing-to properly record

eertain’ workplace. injuries: and -for failing’

to properly maintain its injury log between
January 2002 and April 2006, 0SHA issued
the eitations in November 2006, which was,
as Volks points out, at least six months
after the last unrecorded injury occurred.
Because “[nlo -citation may be issued ...
‘after the expiration’of six months following'
the oécurrence of-any. violation;” 29 U.S.C.
§ 658(c), we agree with Volks that the
citations are untimely and should be: vacat-
ed.

I

The Occupational Safety anid Health At

{“OSH Act” or “Act”) provides that ‘Telach

employer shall make, keep and preserve”

records of workplace injuries and illnesges
“ag the: Secretary ... may prescribe by
regulation” 29 U.8.C. '§ 657(eX1).
snant to that delégated authority, the See-
retary has promulgated a set of regula-
tions which require employers to tecord
‘information ‘ahout work-relatéd injuries

1. OSHA issued a fifth citation for failing to
post the year-end surimary for a lang enough
time period in 2006, but this item was unani-

22, 2006- at- the. latest.

Pur-

and illnesses in three ways. Employers
must prepatre an incideiit report asnd .a
séparate injury log “within seven (7) calen-
dar days of receiving information that a
recordable injury or illness has occurred,”
29 CF.R. § 1904.25(b)(3), and must also
prepare a-year-end summary report of all
tecordahle injuries ‘during- the calendar
year, id. § 1904.32(a)@). This year-end
summary must be certified by a “company
executive. Id. § 1904.32(0)(3): The em-
ployer “must, save” all of these documents
for five years fiom the end of the calendar -
year those records  cover. _Id.-
§ 1904.38(a)..

On May 10, 2006, OSHA bégan' an in-
spection of Volks and discovered that.
Volks had not been diligent in completing
its logs, forms, and summaries between
2002 and -early 2006 Accordingly, on No-
vember 8, 2006, OSHA issued the set of

citations at issue in thIS case, ‘OSHA fined

Volks a total ‘of $13,300 for 67 violations of
29 C.F.R. § 1904.29(b)(2)—incident report

forms were incomplete, 102 violations of 29°

CF.R, § 1904.20(5)(3)—injuries were nok
entered in the log, one violation of 29
C.IR. § 1904.32(a){1)—year-end reviews
were  not conducted between 2002 and
2005, and one violation of 29 C.F.R.
§ 1904.32(h)(8)—the wrong person certi-

fied :thej--?ves_lr-end summar-‘y_.f The improp-
etly recorded injuries. oecurred between

Janvary 11, 2002 at the earliest and April
These dates ate
equivalent 'to’ a maximum of 54. months
before the.issuance of the citation, and a

‘minimum of six menths plus ten days he-

fore: the issuance of the citation. Volks-
was not cited for any violation of the re-
guirement in 29 C.F.R. § 1904.33(a) that it.
“save” the forms and the log for five years.

mously: vacated by the Occupational Safety.
and Health Review Cominission (OSHRC)
“and is not before this Caurt.
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Becatse the Act says that “[nlo citation
may be issued ... after the expiration of
six months following the oceurtence: of any
_ﬁola’.tiorli_” 29 1.8.C. § 658(c), and biecause
the ihjuries. giving rise.to recording fail-

ures took place more than six months be-.
fore: the issuance of the citation, Volks
moved to dismiss these citations as un-

timely.. After the OSHA ALJ affirmed the
eitations, Volks dppealed to the Occupa-
tional Safety and Health Review Commis-
sion (OSHRC), The Secratary.said all the
violations for -which Volks iwas cited are
“continying violations” that prevent the
statute. of limitations from expiring until
the end of the five-year document reten-

tion period in 29 C.F.R. § 1904.33(a).

Therefore, the Secretary argued, all of
Volks's violations, strétehing as far back ag
January of 2002, were. still occurring on

May 10, 2006 whern the inspection began..

The citations were issied two.days shy of

six months later than that date, so the

Secretary argued they were timely. By a
2-1 vote, and over the vigorous dissent of
the minority Commissioner, the Commis-
glon ‘agreed with. the Secretary and af-
firmed the citations: ARKM LLC, 28 BNA
OSHC 1414 (No. 06-1890, 2011) (“Com-
mission Decision ™). This petition for re-
view fbllqwed.

11

The guestion in this case is whether the
-Aet’s record:keeping Fequirement, i con-
juriction with the five-year regulatory re-
tention period, permits OSHA to subvert
the Act's six-month- statute of limitations.

[1] Because -the Secretary of Labor
has inteypreted the Act and her reguls:
tionis to pretermiit the Act's statute of lim-
itations, we first- determine whether we
must defer te her interpretation. 'Gener-
ally, the answer is yes so long as the
statutes and regulations in question ‘are
ambiguous and the Secretary’s interpreta-
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tions are reasonable. Se¢ Chevron,
USA, Inc. v. Natuval Res. Def. Council,
487 TU.S. 837, 848, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984); Christenser v Hor-
ris Cnty, 529 U.S, 576, 588, 120 S.Ct.
1655, 146 L.Ed.2d 621 (2000), This ig so
evenn if the Secretary’s interpretation.
ariges in an administrative adjudication.
rather than in a formal rulemaking pro-
cess. Martin v, OSHRC, 499 US. 144,

157, 111 S.Ct 1171, 118 LEd2d 117

(1991) (“[Tihe. Seeretary’s: litigating - posi-
tion before the Commission is as much an
exercise of delegated lawmaking powers
as' is the Secretary’s promulgation. of a
workplace health and safety standard.”);
see Aner v, Robbins, 519 US. 452, 462,
117 S.Ct. 905, 187 L.Ed2d 79 (1997)

{holding that the Secretaty’s inteérprefa-
tion of regulations receives deference

even if contained in a brief),

Since the method by which the Secre--
tary’s. interpretation has been articulated

in this ease places it within the ambit of
our deference, the next question is wheth-

er-the interpretation of a statute of limita-
tions is the type of question which triggers
our deference. We have recently suggest-

ed that, in at least some cireumstances,

agency interpretations of statutes of Lmi-
tations do trigget Chevron déference. Iw-

termountain s, Serv. of Vil v, Comti™r,
650 F.3d 691, 707 (D.C.Cir.2011). Because
we find this statute to be clear and the

ageney’s interpretation unreasonable in
any event, infid, we need not and do hot
decide now that this case presents the
same eéircumstances as Fitermountain. or

‘that deference to ageney interpretations.of

statutes of limitations is- warranted as -2
rule. Rather, we assume without deciding
that ‘Chevron defevence is. available be-
cause the intérpretation offered hy the
agency here “cannot survive-even with the
aid of Chévron deference.” Kennecott
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Utah Gopper Corp. v Dep't of Interior, 88
F.8d. 1191, 1210 (DCCLI‘]QQG).

111

[2] We thus begin with the text of the
statute. If Congress has clearly expressed
fte will, our inquiry is at an end, Chevion,
467 U.S: at 843, 104 S.Ct. 2778. Wae think
the statute is clear; the citations are un-

timely,
The statute of limitations provides that
“no citation may be issued ... after the
expiration of six- months follomng the oc-
currence of any violation” 29 UB.C.
§ 658(c).
think the word “occurrence” cleayly refers
to a-discrete antecedent event—something
that “happened” or “carne to pass” “in the
past” Natl R.R. Passenger Corp. v. Mor-
gan, 536 U8, 101; 109-10 & n. 5, 122 S,Ct.
2061, 153 L.Ed.2d 106 (2002) (citing dictio-

naries); see Black’s Law Dictionary. 1080

(Gth ed.1990) (defining; “occurrence as “a
coming or happening(;] [alny incident or
event): Webster’s Third New Int’l Dictio-
naiy 1561 (1981) {defining “occcurrence” as
“something that takes place” and noting
that it is a term that *lacks mueh eonnata-
tlonal range” for whmh synonyms.are “in-
cident, episode, [or] event™) In this case,
every single viglation for which Volks was
cited—failures to make and review ree-

ords—and every workplace injury which:

_gave rise to those unimet-recording ohli-
gations were “incidents” and “events”
-‘which “ccgurred” more than six months
before the issuance of the citations. As
the dizssenting Commissioner stated in this

‘case, *‘[l&_]y any .common definition, there-

was] no ‘oceurrence;’ ie., no discrete ac-

tion, -event, or incident, no- coming about,

and no process of happening, within the
requisite six months.” Commission Deci-

‘2. The Secretary attempts ta distinguish Mor-.

‘gan on the grounds that-it is & Title: VIT case;

‘Resp't. Br. at 25, bit the Cowurt’s reasoning ofi

Like the Supreime. Court, we

sion; at *18 (Thompson, Comm'r, dissent-
ing). We agree.

The Secretary does not offer any other
definition of “occcurrerice™ hut instead hera-
fcally attempts; as the dissenting Commis-
sioner pit it, to “tie. this straightforward
issue -into a Gordian knot. "o Id at *17.
The Secretary argues-such violations con-
tinile évery day that an uamet record-
keeping -obligation Temains nsatisfied.
Because the statute also requires. that
“each émployer shall make, keep and pre-
serve” those records as the Secretary pre-
seribes, 29 U.8.C. § 657(c); and the Seere-
tary has prescribed that work injuries be
rec_orded “within seven (7). calendar days”
of an ineident report, 29 C.F.R.
§ 1904.29(5)3), and those records be re-
tained for five years, tdL § 1904 33(=), the
Secretary coneludes the real statite of lim-
itations for record-making viplations is the
length of the agency’s vecord retention
period plus the limitations period Congress

proposed—here, five years beyond the six

maonths stated in Section 658(c).

[3] Degpite the eloud of dist the See-
retary kicks up in an: effort to'ledd us to
her interpretation, the text and structire’

of the Act reveal a quite different and

quite clear congressional intent. that re-

guires none of the strained inferences she:

urges. upon us. Ta the extent Congress

_'delegated authority fo -the Secretary to
‘require employers to “make,. keep and pre-

serve,” records in Section 657_{(:_), it did se

“orily withih the: ambit set by the statutory
sscheme; including the limitations. period in
Seetion 658(c)—which expressly appliés to

Hahy reguldtions prescribed pursuant to

this chapter,” such as those promulgated

pursuant to Section 657(c). 20 US.C.
§ 658(a}. On the one hand, employers

this point in Morgan. did not rely on any
peculiarity of Title. VIL 536 U.8. at 199-i0,
122 5.Ct 2061,
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must make records of workplace injuries
in whatever form the Secretary requires
within the_ time period established by the
Sectetary—here, seven ‘days after the inju-
ry. If th'ey fail to do so, that is a violation.
Pursuant to Section 658(c), OSHA may cite

employers for violations within six months.

of the violation’s oecirrance. If an injury
is reported on May 1, OSHA. can cife an

employer: for the failure to create a reeord.
beginning on May 8, and-a citation issued

within the follomng six months, and only
the following six months, would be wvalid.
On the other Thand, -once an -employer has
made such a recmd it must-also retain it
for as Iong as the Seeretary demands and
in the forms the Secretary rfequlr_es-—-here,
for five yeays. If it loses or destroys a
record before the end of that time period,
that tos is-a violation. Pursuant to Section
658(c), OSHA. may cite ‘employers for vio-
latigris’ withini six months of a violation's
occurrence, sa for six: _months‘_ after the
fifth year, and only for those six mionths,
OSHA can cite'an employer for the loss or
destruction of a record. In this case,
OSHA did not cite Volks for the loss ar
destruction of a record it never made, as
much-as the: Secretary would now like fo
rely on that metaphy51cally impossible fail-
ure on Volks's part to extend the timeli-
ness of other citations. OSHA only cited
Volks for the failure to create a record, but
it did so far too late.

The: Secretarys interpretation .of these.

two pr ovisions, by contrast, has several
{laws. anst,, it leaves little room for
Section 658(c), and. we must be “hesitant
to-adopt an ‘interpretation of a c_éﬁgres-‘-
gional enactment which renders superflu-

oug another portion of that same law.”

United States v. Jicarille Apache Nation,

3. That OSHA did not cite Volks for a failuré
to retain. ifjury records when that is the only
conduct for which the- statute’ of limitations
‘would not have clearly expired suggests that
OSHA had, -at some. point, correctly under-

‘675 FEDERAL REPORTER, 3d SERIES

— U8, —, 131 8.Ct. 2313, 2330, 180
L.Ed.2d 187 (2011). At best, the Secre-.
tary's approach diminishes Section 658(c)

to & mere six-nionth addition to whatever
retantion/limitations period she desires.
‘We do not believe Congréss expressly es-

tablished & statute of Lmitations only to
iliuplicitiy encourage the Secrefary o ig-
nore it. See Whitman v Am. Tmckmg
Assms Ine, 531 U.S. 457, 468, 121 8.Ct.

903, 149 LEd.2d 1 (2001) (“Congress; we

have_ held, does not_alter the fundamental
details of a regulatory scheme in vague

‘terms or arcillary provisions—it does not,
one might say, hide elephants in mouse-

holes”). Second, the Secretary’s inter-
pretation incorrectly assumes that the ob-
ligation: to maintain an existing: record
expands. the scope. of an otherwise dis-
erete obligation to make that reeord in
the first place. But the two ohligations
are distinct: one éannot keep what never
existed; @ eompany eannot retain a rec-
ord it never eveated. See Bd. of Trs. of
Leland. Stanford Jr. Univ. v Roche Mo-
lecular Sys, Ine, — US. ——; 131
§.Ct. 2188, 2197, 180 L.Ed2d 1 (2011)
(noting that “retain” means “to bold or
continue to hold in possession or use,”
which in turn means. “{yleéu cannot retain
something unless you already have itm.2

[4] Third, the Secretary essent;ally
agks. ug to conclude ‘that the mere authorl-
gation to issue regulatlons governing the.
ereation and preservation of records Jusm-
fies an inferénce that Congress intended
viclations of recdrd-making requirements.
to he treated ag dontinuing violations. The
Secretary’s reasening is not persuasive.
enough to overcome the “standard rule”
that the Imitations period is triggered by

stood that an unmade record cannét be said
ta have not been retained and that an emplay-
‘er’s. obligations withi respeét to making and
keeping records are distinct,
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the existence of a completg eause.of action,
“fulnless Conigress has told us otherwise in
the legislation at issue.” See Bay Area
Laundry & Dry Cleaning Pension Trust
Fund v. Ferbar Corp, 522 U.S. 192, 201,
118 S.Ci. 542, 139 L.Ed4.2d 558 (1997)
Cherosky v Hendersom, 330 F.3d 1243,
1248 (9th Cir ,2003) (“The Supreme Court
has'made cleay ... that the application of
the eontinuing v101at10ns doetiine should
be the exception, rather than the rule.).

Moreover, we are especially skeptical of
the: Seeretary’s inference: when Volks's.

ceonduet is not even the sort of conduct we
generally view a8 giving rise to-a continu-
ing violation. As we have héld, eontinning
violations ave those whose “chdracter a5 a
violdtion did not beeome clear-until [they]
wlere] repeated during the limitations pe-
riod, typically because it is only [the] cu-
mulative impact .... that reveals [their]
Hlegality.” Taylo? o FDIC, 132 F.3d.753,
765 (D.C.Cir.1997). The illegality of
Volks's -conduet would be.immediately ap-
parent-to an OSHA administrator. With-

out a cleaver directive, we cannot presume.

Congress intended to depart from the gen-
eral rule.

The- Becretary’s int_erpretatiqn_ also runs
afoul of our- precedents. Her approach

would stitch the retention and ereation

obligations into one continuing obligation,
but we have.stated in no uncertain. teritis
that the “lingering effect of-an untawful dct
is not .itself an unlawful act,” Feller v
Kempthorne, 473 F.3d 1255, 1260 (D.C.Cir,
2007), and that the “mere failure to right-a

4, The Secretary also relies on threc inapposite
cases.
‘0.8, 405, 408-09, 78 5.Ct. 875, 2 L.Ed.zd 873,
(1958); addressed the. concept of continuing
‘offensés for the purposes’ of venue and not
-statutes of limitations, a distinction described

“abvious[ 1, United States v. Reitraeyer,
'356 F.3d 1313,'1323 (lO_th Cir.2004) {citing
-Toussie'v. Unitéd States, 397 U.S. 112, 121 n.,
16, 90 S5.Ct. 858, 25 L.Ed.2d 156 :(1970)).
The second, Sierra Clith v. ‘Simikins Indus.;

Wrong ...

conelisgiont

The first, United Staies v. Cores, 356

cannot be a eontinuing wrong
which tolls the statute of limitations,” for if
it were, “the exception would obliterate the
rule,” Fitzgerald . Seamans, 558 F.2d
220, 230 (D.C.Cir.1977. See.also Lorance
v AT&T Techs., Inc, 490 US. 900, 908,

109 S.Ct. 2261, 104 L Ed2d 961 (1989)
(“IA] claim ... wholly dependent on ...

conduct oceurring well outside the period
of ‘limitations ... cannot [support] 4 con:
tinuing violation.”); -Loedl Lodge No. 1484
w-NLRB, 362 U.S. 411, 422, 80 S.Ct. 822, 4
L.Ed.2d 832 (1960) (holding that “a findihg
of vmlatmn whxch is mescapahly grounded
on events predating the limitations pemad”
is untlmely) Chalabi v. Hashemite King-
dow of Jordan, 543 F.3d 725, 730 (D.C.Cir.
2008) (concluding that an “ongoing failure
to return ... wrongfully seized property™
cannot toll the statute of limitations); Kyr-
iakopoulos v. George Washington Univ,
866 F.2d 438, 448 (D.C.Cir/1989) (“Any ..:

action that merely declines to.remedy [a]
breach, so lang as that action independent-
1y bieaches no [other provision], gives rise
to no [separate] action.”). The mere re-
quirement to save a record eannot possibly
impose a continuing affirmative duty to
correct past failures ta make the record in
the first place,

It:is telh'ng that in order to find support-

ive cireuit law, the Seeretary resorts ito

modifying & quotation which, ptoper}y
quoted, is perfectly corsistent with our
‘The Secretary says, “this
Court has previously found that a statute:

Inc., 847 F.2d 1169, 1114-15 (4th Cir.1988),
‘discussed whether pist conduct could give
rise to citizen suits under the Clean Air Act,
but said nothing about statutes of liritations..
‘The Jast, Wilderness Soc'y v; Norton, 434 F.3d
584, 588 (D.C.Cir.2008), held that an agency’s
'_fé_ﬁlure 1o act’ constituted a- continuing. viola-
tion, but this was in the context of our man-
damus jurisdiction. Mandamus is altogether
different than ardinary rights of action, as we
-explained:in that very case. Td,
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of limitations will not operate‘to bar dlaims
whete: the aetion {or inaetion) that consti-__
futes ‘the basis for a claim was ‘carried
forward by more recent actiohs [or inac-
tions]'” Resp’t Br. at ‘39 {quoting It
Liwion, United Auto, Aerospace & Agric.
Iplement Workers v. NLRB, 363 F.2d
702, 706-07 (D.C.Cir.1966)).
bracketed addition ‘makes all -the differ-
ence, and is simply not present in. thé
decision, While we held that continued
actions may eéxtend the statute of limita-
tions, nothing in that case suggests that
inaction has the same effect, and this case
is about inactions (henee the néed for the
Secretary's addition). In short, the Secre-

tary’s continuing violations theory would
transform the failue to right a past wrong

into -a reason not to start the limitations
clock—a result our precedents plainly pro-
seribe. '
Of course, where, for example, a compa-
ny continues ta. subJect its employees to
unsafe machines, Resp't. Br. at 26-27, or

eontinnes to send its employees into dan--

gerous situations without appropriate
training, Oral Arg. Recording at 30:50,
OSIHA may be. able to toll the statute of
limitations -on-a continuing violations theo-
ry since the dangers. creatéd by -the viola-
tions ‘persist. But the Secretary’s argu-
ment here i instead grounded on the
faulty logic that the mere existence of a

‘statutory provision authorizing her to re-.

quire employers. to- make. and keep rec:
ords, 29 U.8.C. § 657(c), creates a continy-
ing obligation that expands the statute of
limitations.
we. express no opinion .oh whether some
other violations, if .any, could, for same
cther reason, be extended by the continu-
ing violations concept. See Postow v. OBA
Fed. Sovings & Loan Ass', 627 F.2d 1370,
1380 n, 22 (D.C.Cir.1980) (interpreting a

5, If the Secretary feels this limitations peried
is toa short te allow-for the discovery of

But that

In rejecting that argument,.
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statute of limitations to allow for a continu-
ing violations theory in some ecireum-
stances, but not all, and suggesting the
theory would in any event not allow a
violation to continue “indefinitely after the
transaction was: consummated”),. Itstead,
we simply conelude that the statutory lan-
guage in Section 657(c). which deals with
record-keeping is not -authorization for
OSHA to cite the employer for a. record-
making violation move than six monthg
after the recording failure. See Chalabi
543 F.3d at 730; Fitzgerald, 553 F.2d at
230.

Indeed, the Secretary’s interpretation
has: absurd consequenegs in the context of
the diserete record-making failure in this-
ease. Under her interpretation; the.stat-

ute of limitations Congress included in the.

Act, could be: expanded ad ‘tufinitusn if, for
example, the Seéretary promulgated a reg-
ulatiori requiring that a record be kept of
éve_lvy viglation for as long as the Secretary
would like to be able to bring an action
based on that vi_alati_'on. " There is truly o
end to such madness. . If the record reten-

‘tion regulation, in this case instead rve-
‘quired, say, a thirty-year retention period,

the Secretary’s theory would allow her to
cite Volks for the-original failire to record

an injuky thitty years after i happened..

Counsel for the Secretary readily econceded
as much at.oral argument. Oral Arg. Re-
cording at 23:22-25:30.- ‘We cannot believe:

Congress intended or eontempléted such a
‘result.

Congress’s aim in creating OSHA
was to improve the safety of America's
wotkplaces. See 29 U.8.C. § 651¢(b). Con-

gress evidently thought this goal would be

served by mandating that OSHA enforce

vecord-making violations swiftly or else

forfeit the chance to do so, as. reflected in

its requiremient that eitations not issue

later than six months after a violation®

unsafe conditions or health effects which may
not become apparent for mornths ar years into
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Cf. Mohasco Corp. v. Silver, 447 U.S. 807,

825, 100 S.Ct. 2486, 65 L.d.2d 532 (1980)
(“By choosing what are obvionsly quite
short deadlines;, Congress clearly intended
to encourage the prompt [pursuit] of all
charges...,”). Nothing in the statute

suggests Congresg sought to endow th1s_
bureaucracy- with the power to hold a dis-

“grete. racord-maklng violation over employ-
ers for years, and then cite the emplayer
long after the opportunity to actually im-
prove the workplace has passed. “An in-
terpretation of a ‘statute purporting to-set
a definite limitation' upon the time of
bringing action,. without; saving clauses,
which would, nevertheless, leave defen-
dants subject mdeﬁmtely to actions for the
wrong done, would, we think, defeat its
obvions purpose” Reading Co: v. Koons;
271 U.S. 58,65, 46 S.Ct.-405, 70. L.Ed. 835
(1928). Tt .is not for us or the Secretary to
unseftle Congress's ¢hosen méans of én-
suring that outcome,

v

The. Act clearly renders the -citations
untimely, and the Secretary’s argument to

the contrary relies .on an interpretation.
that is neither natural nor consistent with.

our precedents. The petition for review is
granted and the citations are vacated.

So ordered.

GARLAND, Cireuit Judge, concurring
in the judgment:

Petitioner Volks

OSHA -citations. First, Volks contends

that the Secretary's interpretation of the

OSH Act's six-month statute of limitations,
29 U.8.C. §- 658(¢), is not entitled to Chev-
ron deference. :Second, it contends that,

the future, she could argue the statute. should
be read to incorporate a discovery rule, as she

had before the OSHA ALT. But she did not.

-ing -obligations. to make records.

Constructors raises
threée prineipal arguments relating to its

that, in this case,

even if the Secretary were entitled to def-

erence, her interpretation of the statute as.

authorizing citations for “continuing viola-

tions” is unreasonable. 'Tfu'_rd,. Valks: ar-
guesthat the regulations that OSHA cited

it .for violating de not—in any event—

impose continuing obligations that may bé.
continually violated,

Volks' third argument suffices to resolve
its petition because, as the Court states,
the Seeretary’s regulations impose  upon
employers “discrete' rather than continu-
Court
Op. at 756. [ write to explain why those

Fegulatiohis eannot reasonably be read oth-

erwise; and hence why the citations are
untimely undér the applicable statute of
limitatiens. This does not mean, however,
that the statute could not admit of a con-
tinuing violation. theory under other cir-
cumsiances. '

1

The. OSH Act’s statute of limitations
states: “No citation may be issued under
this section ‘after the expiration of six
months following the oceurrence of any
vilation” 29 US.C. § 658{c). As the
Court notes, the word “occurrence” refers
to something that “happened” in the past
Court Op..at 755 (citing Natl-R.R. Passen-
ger Corp. v. Morgan, 536 U.S. 101, 109-10
& n. 5, 122 8.Ct 206]1, 153 L.Ed.2d 106
(2002)). Here, the thing that “happened”
was Valks' “violation” of an obligation im-
posed by the OSHA regulations specified
in the citations. Under the statute;-a vio-
lation can thus consist not only of an.act,
but also of a failure to act: here, Volks'

"‘fallures to make and review records” as

required. by the regulanons Court Op. at
755, Finally, I agree with my colleagues
“every single. violation

press that argument before the Commissian,
Comniission Decision, at *6, or here.
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for which Volks was cited ... ‘occurred’
mote than six months before the issuance
of the citations,” Id. This is why:

1. OSHA cited Volks for violating 29
C.F.R. § 1904.29(b)(2) and (b)(3), by failing
to record employees’ work-related injuries
and illnesses on the OSHA 300 log and
OSHA 301 incident report forms. See Ci-
tation at 15-20, 21-29 (Nov. §, 2006). That
regulation requires an employer to “enter
each recordable injury or illness on the
OSHA 300 Log and 301 Incident Report
within seven (7) calendar days of receiving
information that a recordable injury or
illness has  occurred.” 29 C.F.R.
§ 1904.29(b)(3). Volks contends that the
seven days are a “grace period,” at the end
of which the violation “oeccur(s]” for pur-
poses of the six-month statute of limita-
tions. Pet'r Br. 33-34. Although the Sec-
retary does not dispute that
§ 1904.29(b)(8) creates a grace period, she
maintains that Volks’ failures to record
“constituted continuing violations begin-
ning with Volks’ initial failure to record

. within seven days of learning of each
injury or illness,” and “then continufing]
throughout the five-year record retention
period prescribed by the regulations,
which period had not elapsed as of the
date of OSHA’s ingpection.” Resp’t Br. 16
(emphasis added).

The “five-year record retention period”
referred to by the Secretary undermines
rather than supports her argument. The
regulation that prescribes that period,
§ 1904.33(a), requires an employer to
“save the OSHA 300 Log ... and the
OSHA 301 Incident Report forms for five
(5) years following the end of the calendar

1. The Secretary's brief on this point is puz-
zling. It acknowledges that employers are
not ‘“required to constantly re-examine in-
jures and illnesses during the five-year reten-
tion period.” Resp't Br. 36. “Instead, the
examination and assessment of illnesses and
injuries should usually take place only once,
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year that these records cover.” 29 C.F.R.
§ 1904.33(a) (emphasis added). But the
Secretary did not cite Volks for violating
§ 1904.33(a) by failing to save those docu-
ments; she cited it for violating
§ 1904.29(b) by failing to record informa-
tion on them. Indeed, she does not con-
tend that Volks failed to “save” its logs
and incident reports for five years or to
have them available during that period.

Nor is there anything in the language of
§ 1904.33(a) that imposes a continuing ob-
ligation to update or correct those docu-
ments after seven days. To the contrary,
the very next subsection of § 1904.33
makes clear that there is no continuous
updating requirement applicable to Volks.
With respect to the logs, § 1904.33(b)
reads as follows:

Do I have to update the OSHA 300 Log
during the five-year storage period?
Yes, during the storage period, you must
update your stored OSHA 300 Logs to
include newly discovered recordable in-
juries or illnesses and to show any
changes that have occurred in the classi-
fication of previously recorded injuries
and illnesses.

29 C.F.R. § 1904.33(b)(1) (emphasis add-
ed). In other words, the requirement to
update a stored log does not obligate an
employer to constantly reexamine injuries
and illnesses, but rather is expressly limit-
ed to recording “newly discovered” infor-
mation. Hence, because the Secretary
does not contend that Volks discovered
anything new after the seven-day period,
the updating requirement for logs has no
application to Volks.! The analysis with

either within the seven-day grace period
found in § 1904.29(b)(3), or at any point
thereafter as soon as the employer realizes
that it has failed to meet its ongoing recording
obligations.” Jd. And yet, there is nothing in
the record to suggest that Volks “realized"”
after the passage of the seven-day period that
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respect to the incident report forms can be
aven briefer. Section 1904.33(b} expressly
states: “You are not required to wupdate
the- OSHA 301 Incident Repm »oId
§ 1004.33(b)3) (emphasis add_ed_)

In sum, even if a-stand-alone provision
with language like that in § 1904.20(b)(3)
could be read to create an obligation that
continues  after a grace  period}?
§ 1904.29¢b)}(3) does not stand alone. In-
stead, it is followed by another provision—
specifically addressed to “retention and
updating”—that makes elear that Volks
did ndt have -a continuing obligation to
update its logs and incident reports. See

29 CF.R. § 1904.33; Accordingly, Volks’

violations oceurred by the end -of the rele-
vant seven-day periods; and the Secretary

had no more: than six months thereafter to

_ﬁle her citations.®

2, OSHA also cited Volks for violating
29 C.F.R. § 1904.32(a)(1) .and. (b)3), by
failing (i) to review the OSHA 800 log &t

the end of each relevant caléndar year and-

correct any identified deficiencies, and (i)
to have a company executive certify that

the annual summary was correct and com-

plete, See Citation at 29, 30, The Secre-

tary maintaing that these violations, Iike.

those corisidered above; “constituted con-

it had failed ta record a recordable case, To

the contiary, the parties stipulated that “the.
date’ that. Volks received -information that a.
recordable injury or illness: occurred™ was-the,

date of the “injury or illness™ jtself. Stipula-
-tions of the Parties 72. '

2. Cf United States v. George, 623 F3d: 1124,
1131 (ch Cir:2010) (holding that the registra-

tion provision of the Sex Offender Registra-

‘tion and Naotificatiori Act, which. requires a
-gex.offender to update the relevant sex offend-
er registry "not later than 3 business days
after each change: of ‘name, remdence, em-
ployment, ar student status, 42 US.C.
§. 16913(c), creates a “continuing offense” for
purposes of the Ex Post Facto Clause), vacas-
-ed.on other grounds, 672 F.3d: 1126 (9th Cir.
2012).

tinuing ‘violations, for the entirety of the

five-year retention period” TRespt Br.
16-17. '
Section 1904.32(a} provides:
Al the end of cach calendur year, ou
must:. (1) Review the OSHA 300 Log to
verify that the entries are complete and
-accurate, and correct any deficiencies
identified; (2) Create an. annual sum:
mary of injuries and illnesses recorded
-on the OSHA 300_ Log; [and] (3) Certify
the summary .
29 CF.R. § 1904, 32(a) (emphasis addéd).
Another subsection provides-that the certi-
ﬁcatlon_must_ be made by a company exec:
utive. Id. § 1904.32(b)(3). This regila-
tion. does not eontain a graee period, and it.
mentions: no-date regarding the chligations
to. review, create, and -certify otherthan.
“the ‘end of each calendar year.” Accord-
ingly, on its face the 1'eg__ulation indicates

that a violstion occurs only once—when

there is a failure to fulfill a listed obli-
gation at the end of a year.

‘Moreover, Volks' citation for failing to’
review the OSHA 800 log makes cleay that

the Secretary did not charge the company

with a continuing violation, That citation
states: “At the e?:*d of each calendar year,
the employer did not.review the OSHA

3. For this reason; the Commission's compari-
soni between an inaccuraté éntry on an OSHA
300 log and the-existence of a condition that
-does not comply with a safety - :standard is
inapt, See. Commission Pecision. at ¥3-5. As
discussed above, the recordmg regulatons
make clear that the company's recording obli-
.gation occurs at a particular time. By con-
trast, as discussed below-in Part 11, OSHA’s
safety standards impose abatement. obli-
‘gations that continue until the unsafe condi-
tions are carrected. Those obligations are
-categorical and not bound to any particular
fime. See, eg, 29 C.F.R. §-1910.212(2)(1)
(providing that “machine guarding shall be
providéd to protect the operator and other
eémployees_in the machine area from. haz-
ards'').
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Liog to verify that the entries were com-
plete and deeurate, and correct any defi-
ciencies” identjfie'_d;?’
phasis-added). In light of the introductory
clatise, it is. urireéasonable to read this cita-
tion as charging a continuing violation;

rather, in accordanée with the regulation,
it makes clear that the obligation oceurred-

at the end of the-relevant year. Although
the citation for failing to have a company
executive certify the annual summary does
not contain.the same intveductory cIause,
it is based on: the same regulatory provi-
-gion, which. imposes-an obligation “Ta]t the
end of each calendar year.” 29 C.F.R.
‘§ 1904.32(a).

Once again, the “five-year record reten-
tion period” offers no.support for the See-
retary's continuing violation theory. As it
does with respect to the log and incident
report forms, the record retention regula-
tign requires a covered employer to “save”
the annual summary: for five years. Id
§ 1904.33(a).  ‘The Secretary did. not cite
Valks for failing to save the summaries,
and there is. mo. suggestion that Volks
failed ift that regard. Nor did the Secre-
tary cite Volks for. failing to create annual
summaries, as i8 also required “[a]t the
end of eat_:h calendar year” Id
§ 1904.32(2)2). Indeed, the citation effee-
tively concedes that Volks did so In-
stead, Volks was eited for tyo failures that
necessarily had to have taken place before
or at the time the annual summary was
ereated. A self-evidant purpose of vequir-

ing eview of the OSHA 300 log at the end.

4. The citation states that certification was
made by Volks' ‘Human Rescurces/Safety
Manager rather than a company executive.
Citation at 30. Certification is made on the
annual summary itself, Sze. OSHA Form
300A, available @ hitpiArww.osha.gov!
recordkeeping/RKforms.himl.

5. The Sgcretary's repeated references te two
‘provisions of the OSH Act do’ not advance her

claam that Volks can. be cited for connnumg__

Citation at 29 (em-

-annnal summary?
‘quired to update the annual summary, but
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of the year, id. § 1904.32(2)(1), is to ensure
the accuracy of the annual summary that.
is based on that log, see id. § 1904.22(2)(2).

And the company executive’s certification

of the accuracy of the annual summary,
required by § 1904:82(b}8), must. be made

directly. on the. annual summary form it-
self, See OSHA Form800A,

Accordingly, to make even a calorable
claimi that Yolks vmlatlona were continu-

ing, the regulation would have to réquire

Volks not just to sope the annual Yeport,
but to update it diring the five-year ree-
ord retention period: Buit the question of
whether there is such an updating require-

‘ment is-asked and -answered by the OSHA

regulation itself: “Do I have to update the
No, you are net re-
yoir may do so if you wish,” 2% CF.R.
§ 1904.83(b)(2).

8. In sum, it is clear that the -obli-
gations imposed by § 1904:29(b)2) and
{(b)(3) must-be satisfied by the end of that
regulation’s seven-day grace period, while
the abligations imposed by § 1904.82(a)(1)
and ()@Y must be satisfied at the end of
the relevant year. Those obligations do
not. continue thereafter. Hence, for pur-
poses of 20 U.B.C. § 658(e), “violation[s]”
of these regulations “occur[]” at those
dates and do not continue. And, as
§ 658(¢) requires, “no citation may be is-
sued ... after the expiration of six months
following the .occurrence of any [sich] vio-
lation.” #

violations in this case. Section 657(c)(1) pro-
vides that “felach employer: shall make, keep
and preserve ... such records regardinig: his.
activities ... as the Secretary .. may -pre:
scribe'by.-regulatmn 29 U:B.C. § &57(c)}1).

Section 657(c}2) provides that “the Secretary
. shall prescribe regulations requiring em-
ployers o maintain accurate records of, and
to make: perlod!c reports on, _work rélated’
deaths; injuries and ilnesses.”  Id.

§.657(c)(2). But Valks was not cited for vio-
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II

Naone of this is to say, as the peutwner-
suggests in its opening brief, that a statute-

of limitations like § 658(c)-can never admit

of a contirining violation for a failure to act.

To the contraiy, where a x‘egmati'nn (or
statute) imposes.a continuing obligation to
act; a party can continue. to violate.it until

that, obligation is satisfied, and the statute
of limitations will riot hegin to run until it

ddaes,
As the Court notes, OSHA's record re-
‘tention regulation imposes such a continu-

ing ohhgatlon an employer “must save

the OSHA 300 Log, ... the annual sum-
mary, and the OSHA 301_ In¢ident Report
forms. for five: (5) years” 29 C.FR.
§ 1904:33(a); wee Court Op. at 755-56, 757
n.:3. If the employer “loses or destroys a
record before the end of that time period,
that ... is a vidlation.,” Court Op.- at T56.
Indeed, even if the ecompany _sim]jly does
fot kawve the record during that period—
whether because it was lost or destroyed
or for any other reason, known or un-
known—that t00 is a violation of the obli-
gation to retain the récards for five years.
Accordingly, OSHA may tite an employer
for such a violation “for six months after
the fifth year.,” Id: at 756.

Similarly, if an employer fails in its reg-
ulatory .obligation to provide “machine
guarding. ... to protect the opérator and
other employees in the machine area from
hazerds,” 20 C,F.R. § 1010.212()(1), a ¢i-
tation remains timely more than six
months after the first unguarded day, be-
cause each day a machine. is unguarded
there is a continuing violation:a continuing
“gécurrence.” See Court Op. at 768,

lating statutes that authorize. the prescription

of regulations. Rather, it-was charged with
violating specific regitlations that the Secre-

tary actually did prescribe, As discussed in.

the text, those regulations do not impose con-
tinuing cbligaticns,

Likewise, as Volks itself acknowledges,
OSHA 1egu1atmns requiring employers to
train their employees impose continuing

obligations that an employer can continue:

to. violdte, at least as long 4s the employee

is in-the workplace and exposed to danger.

Oral Arg. Recording at 80:50; see Court
Op. at 757-58. Hence, an employer can
violate the .asbestos training requirement,

which requires that. it provide fraining-to’
-employees who aré exposed to specified

conceritrations of .asbiestos “prior to or at

the time' of initial assipnment,” 29- C.F.R.

§ 1910.1001§)X7), long after the time of
that initial assighnient,

This court has read statutes of limita-
tions similar to § 658(c) as allowing forr
continuing violations: in other contexts as
well, At issue in Postow v. OBA Federal
Savings & Loan Assw, 627 F2d 1370
(D.C.Cix"1980), for example, was the Con-
suiner Credit  Protection Acdt’s statute of
limitations, which providés that an dction
must b brought “within.oné year from the
date. of the oecurrence of the violation” of
the Act, 15U.8.C.-§ 1640(¢). The statuto-
ty pr ovision allegedly violated' required
lenders to make certain disclosures “be-

fore the credit is extended . 627 F2d at

1874 (quoting 15 U.5.C. & 1639(b) (1976)).
Although' we concluded that credit was
“axtended” when thé defendant bank be-
came obligated to make a loan and the

plaintiff borrowets paid a stand-hy fee, we.

held that “the nondisclosure violation fwlas
a continuing one” that first occurred when
the bank became obligated but continued
until the borrowers were given the re-

quired disclosures at seftlement. 7d. at.

1380.5

6. Similarly, in Wilderness Society v, Narton we,

indicated that the plaintiff's' suit- against the

National Park Service (NPS) for failing. to
perform statutorily mandated. wilderness re:
yiews was not time barred by the six-year

statute. of limitations for *“every civil action.
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Algo signifieant are a number of appel-
late decisions holding that the registration
provision of the Sex Offender ‘Registration
and Notification Act creates a “continuing
offénse” for purposes of the Ex Post Facto
Chiuse. See, e.g, United States v, Clem-
ents, 655 F.3d 1028, 1029 (9th Cir.2011),

That provision requires a sex offender to

update. the irelevant sex offender registry
“not later than & business days after each
change of name, residence, employment, or
student status,” 42 UHS.C. § 16913(c). See

also United Stotes v Edelkind, 525 F.3d

388, 393 (5th Cir.2008) (holding that the

willful failure to pay child support is a.

cantinuing offense for purposes of the stat-
ute of Hmitations),

These regulatory and statutory viola-
tions cannot be distinguished from. the
ohes -before us on the ground that they
involve repeated acts rather than continu-
ing failures to act. They do not. Instead,
they are distinguishable because in éach
_ease it is reasonable- to read the provision

at issue as imposing a continuing obli-
‘gation, Here, by contrast, such a reading

s simply implausible,

111

An “ageney-is entitled to ... deference
when it adopts a reasonable interpretation
of ¥egulations it has put in force.” Federal
-Bxpress Corp. v. Holowecki, 552 U.S: 889,
397, 128 8.Ct. 1147, 170 L.Ed. 2d 10 (20{]8)
In this case, however, the Secretdry’s con-
tention—that the regulations that Velks
was cited for viclating support a “continu-
ing violation” theory—is not reasonable.

commenced against the Unitéd States’ " not-
withstanding that. the plainiiff brought . its
élaiin more than six years after NPS. had
failed to meet ité statutory deadline to per-
Formi such reviews. 434 F.3d 584, 538-89
{D.C.Cir.2006) {quoting 28 U.S.C. § 2401(3))
This was 5o, we said; because NPS was “in
continuous viclation of its statutory obli-
gations."” Id, at 588; Although we did regard
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Accordingly, because mone of the chal-
lenged citations were issued within six
months “following the. oceurrence of: any
violation,” 29 U.8.C. § -6568(c), I agree with
my colléagnes that the petitioh for review
should be gravited and the ‘citations vacat-
ed.

BROWN, Cirenit Judge, concurring:

The law tends to snowball. A staterheiit
becomes a holding, 2 holding becomes a.
precedent, a precedent becomes-a doctrine,

‘and soon-encugh we're bowled over at.the.

foot of ‘a mountain, en our backs and cov-
ered in snow. So it is with our deference
dactrines.  Starting from a statement
niade in the Chevron decision—in which:
the Justices’ own papers-corifirm the Su-
preme Cetirt “did fiot mean to dg anything
dramatie,”” Cass R.. Sunstein, Chevran Step

Zero, 92 Va. L.Rev, 187, 188 (2006)—we

have.come to 2 place where an agency asks
us with a straight face to defer to its:
interpretation of a statute of Imitations: a
simple, legislatively-imposed time. limit on

[its own prosecutorial authority. As the

Court’s .opinion today points out, we still
have nat decided whether such a statufory

-provigion is deserving of Chevron defer-

ence, Sge Court Op. at 754-0b; Inder-
mountain-Ins. Serv. of Vail ». Comm’,
650 F.3d 691, 707 (D.C.Cir.2011) (noting
that “this civeuit has yet to decide whether
or under-what circumstances to give Chev-
ron deference to-agency interpretations of
statutes of limitations” and only conferring
such deference “at least in the context of
this case™—sa “complex administrative sys-

the plaintiff's statutory claims as comparable
to mandamus, see Caurt Op. at 757 n, 4, what
matiered was that the plaintiff did: "not com-
plair about ‘what ‘ttie agercy hald] done but:
rather zbouf what the ageticy. ‘ha[d] yet to. do;”
434 F.3d at 589 (internal quotation wmarks
omitted).. And what the agency had. “yet to
do” was td meet a statutory deadline that had
long since passed. .See id. . '




AKM LLC v. SECRETARY OF LABOR, DEPT. OF LABOR

765

Cite a5 675 F.3d 752 (D:C. Cir..2012)

tem for assessing tax deficiencies and . ..
expert interpretation of technieal statutory
langusge™.l” When we do finally decidé
that questionr, T urge. us to pay -‘closer
attention to first principles.

Too often, we reflexively defer' whenever
an. adininistrative agency claims statutory
ambiguity, but this i not our charge. See
Al Educ. Ass'n v. Choo, 455 F.3d 386,
392203 (D.C.Cir.2006). Resolving disputes

over. statutory meaning is ‘ordinarily thé.

pravinee of the. courts, and the exception to
this rule—-deference—is not something to
which an agency is entitled stmply by vir-
tue of its being an agency that has ex-
pressed an interprefation in ‘the proper

form, What makes an agency’s interpre--

tation of a provision special is that Con-

gress has manifested its intent that the

agericy’s interpretation of that provision:be
special. It'is by Congress’s “delegation of
authority to the agency to elueidate a spe-
eific provision of the statute”™ that an agen-
ey’s interpretation is deserving of the
court’s. deferéence. Chevron, 467 U8, at
84344, 104 S.CE 2778, see also United
States. v. Mead Corp., 533 .8, 218, 226-27,

121 S:Ct. 2164, 150° L.Ed.2d 292 (2001).

As the Supreme Court explained i Cher-

ron, courts defer
whenever: decision a8 to the meaning o
teach. of a statute has involved reconcil-
ing conflicting policies, and [when] a full
understanding of the force of 'the statu-
tory policy in the given situation has
depended upon more than ordinaty
knowledge vespecting the matters sub-.
jected to ageney regulations. ... If [the
agency’s] choice represents a reasonable
aceommodation of conflicting policies
that were committed to the agencys
care by the statute, we. should not dis-

—

.- We have deférred ta aii agericy’s interpreta-
tion of the tolling of a liraitations periad con-
tained in its.own regulations, Alldata Corp. v.
NLRB, 245 F.3d 803, 807 (D.C.Cir:2001),
But no gquestion of statutory. interpretation

turb it unless it appears from the sfatite

ot its. legislative history that the- accom-

modation is riot-one that Congress would

have sanctioned.
Chevran, 467 1S, at 84445, 104 S.CL
2778; see also id..at 866, 104 B.Ct. 2778
(“When a challenge to an agency construc:
tion of a statutory pravision, fairly concep-
tualized, really centers on the wisdom of
the ageney’s policy ... the challenge must.
fail, In such a case, fedéral judges—who
hdve no constituency—have a duty to ve-
spect legitimate policy choiees made by
those who do.”).

When determining whether or not Con-
gress has intended an agency to make an
interpretive choice, we might look to
whether-that interptetive .c_hoice would';in--
volve making such a monumental poliey
choice. that, =lthough thé ageney may be
expert, separation-of-powers  consider-
ations mean “there may be reason to hesi-
tate before eoncluding that Congress has
intended such an implicit delegation.”
FDA v Brown & Williamson: Tobacco

Corp., 529 U.8. 120, 159, 120° S.Ct. 1291,

146 L.Ed.2d 121 (2000) (withholding defer-
ence); see olso Gonzeles . Ovegon, b46.
U.S. 243, 262, 267-68, 126 S.Ct. 904; 163
L.Ed.2d 748 (2006) (withholding deference

for fear of “unrestrained” agency power in

an arez which is “the subjeet of an earnest

-and profound debate” and which requires
policy judgments best reserved to legisla-

tures), On the other hand, if the interpre-
tive question neither requires an agency’s

‘expertise nor “invelve[s] .1'ec'on_'ci1ih'g con-

flieting policies,” we may conclude that
Congress has delegated nothing to. the

-agency. Chevron; 467 US. at 844, 104

8.Ct. 2778; see Stephen Breyer, Judicial

was presented in that casé; and consequently,
the- deference owed to ar -agency’s interpreta-
tion of a statutory statute _of_:limi_tati'on_s was
not discussed.
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Review of Questions of Law and Palicy, 38
Apmin. L.Rev, 563, 368-69 (1986) (discuss-
ing agehcy expertise as ‘a justification for
deference). '

Finally, we can also infer delegation or
its absence by asking if “the particular
question [is] one that the agency or the
court is more Lkely to answer correctly,”
or whether the question *“¢oneernfs] com-
mon law or constitutional law, or ... mat-
ters of agency admiinistration,” or whether
“the agency-can be trusted to give a prop-
erly balanced. answer” rather than use the
intérpretive opportunity to “expand [its]
power beyond the authority that Congress

gave [it]l” Breyer, supra, at 370-T1; see’

also Thomas W. Merrill & Rristin E.
Hickman, Chevron’s Domain, 89 ceo. L.,
833, 912-13 (2001) (similarly suggesting
that courts ask first. “whether Congress
would want the particular question about
the seopé of dgency authority to be re-
solved” by.-déferehcé.and'that‘ “if the court
concludes that Congress would rigt want
the ageney to be the primary interpreter,”
it should riot defer),

For example, T see no reason a tourt
should have to defer to an agency’s inter-
_pretation of ambiguities in a provision get-
ting out the court’s own jurisdiction to
review that agency's action, As the Ninth.
Circuit -explained, “Iywikile we ordma.nly
give great weight to the 1nterpnetatmn of
the agency charged with enforcement: of
the statite we are construing, that defer-
ence does not extend to the: question of
judicial review; a matter within the pecu-
liar. expertise of the dourts” Lave 2
Thomas, 858 F.2d 1847; 1362 n. ¢ (9th

Cir,1988). This much seems clear;

2. in N Awm. Van Lines, we did. still afford
“some deference” to the agency's "c'onql'u'-
sions drawn from the factual setting” of the
particular case, 869 F. 2d at 599, but the Sec-
retary .did not rely on -any such particular
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But. deferring to an agency’s interpreta-
tion of ifs om jurisdiction without some
clear indication from Congress that it has
delegated. jurisdiction-defining authority o
the ageney ean raise the same separation-
of-powers, expertise, and agency trust.
concerns. We hdve comie to. infer’ delega-
tion by mere statutory ambiguity, see
Chevron, 467 UK. at 843, 104 S.Ct. 2778,
but when. it comes to jurisdiction, more
should be required. - After 4ll, “one of this.
court’s principal functions [is] to ensure
that [an agency] exercises péwer only
within the channels intended by Congress,
especially [when making such a determi-
nation] involves no special administrative,
expertise that.a court does not possess.”
FedBa Home Delivery v. NLRB, 563 F.3d
492, 496 (D.C.Cir.2009); see also Am. Cia-
il Liberties Union v. FCC, 823 F.2d 1554,
1567 n. 32 (D.C.Cir.1987) (“[Ilt. seems
highly urnlikely that a. responsible Con-
gress wauld implicitly delegate to afi agen-
ey the power to define the scape of its ovwm:
power.”). It is for this reason - that; when

“general principles of the Jaw” are to be

applied to undisputed jurisdictional facts,
“we- need not -accord the [agency's] deci-.
sion that special. credence which we nor-
mally show miarely beéause-it represents
the agency’s considered judgment” N.

A, Van Lives, Inc,v. NLEB, 869 F.2d
5946, 508 (D.C.Cir.1989).2

That we may have “generally” deferred

1o an agency’s interpretation of its own

jurisdiction in the past; see, e.g., [JPS, Ine
v NLRB, 92 F.2d 1221, 1226 (D.C.Cir.

-1996) (“fWle have previously concluded

that we should generally defer to an agen-
ey’s. interpretation of the statuté that de-
fines its jurisdietion.”), does not make it
right as 8 rulg, That the Supreme Court

conclusions in ths case. Far from it, the
Secretary made 2 bright-line textual argu-
‘ment - which, if accepted, would gavern the
‘timeliness of citatiors in every future.case.
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may have likewise indicated a willingness
to defer; see, ey, CFTC v. Schar, 478 1.8
833, 844—45 106 S.Ct: 3245, 92 1.Ed.2d 675
{1986); Mississippi Power. & Light Co. v
Mississippt éx vel. Moore, 487 U.S. 354,
380-82; 108 S.Ct, 2428, 101 L.Ed.2d 322
{1988) (Scaha, J. concurmng) only shows
how far we have strayed from our role,
See id. at 336-87, 108 S.Ct. 2428 (Brennan,
1., disseriting) (rejecting deference béeause
“agenciés do not ‘administer’ statutes con-
fining the scope of their jurisdietion, and
such statutes are not ‘entrusted’ to- agen-
cies[;] [n]or do the normal regsons for
agency deference apply”). And, in faet,
even in Schoy, the Court did not simply
infer a delegation to the agency. Instead,
the Court was careful to note that. there
was ‘more—“abundart evidente that Con-
gress both contemplated end authorized
the CFT('s assertion of jutisdiction” -and
that “Congress intended to vest in the
CFTC the power to define the scope” of its
jurisdiction, 478 U.S. at 847, 842, 106
_S.Ct. 8245; see also Rapanos v. United
States, 547 U.S. 715, 789, 126 S.Ct. 2208,
165 L.Ed.2d 159 (2008) (¢iting Chevron but
finding the jurisdictional provision cléarly
contrary to the agency’s interpretation).

Agency interpretations of statutes of

limitations like the one at issue in this case
are similarly poor ecandidates foir defer-
«ence. In general, statutes of limitations
are not the sort of technieal provisions
requiring or even benefiting from an agen-
¢y's special expertise. Rather, much like

‘hany _]urlsdlctmnal provisions, these ave.

texts with which courts are intimately fa-
miliaxy, as we. interpret and npply them
every day. Nor do statutes of Hinitations
generally suggest any policies that have
been Teft by Congress for an agency to
reconcile. 'Cf Missiseippi Poiver & Light

Co, 487 U.S. at 386-87, 108 S.Ct. 2428

(jBr.en_nan, J., dizsenting) _(ma_king the same
points regarding jurisdictional statutes).

justiee.

‘ereated equal,

Surely some may, see Intermouniain 650
T.3d-at 694, 707, but many do not.

Finally, and perhaps most compellingly,
statutes of Umitations are designed-to con-
strain the government's enforcement .au-
thotity and to promate finality, repose, and
the efficient and prompt administration of
John E. S_a.nd & Gravel Go. ©.
United States, 552 U.S. 130, 133, 128 S.Ct.
750, 169 L.Ed.2d 591 {2008). (“Some stat-
utes. of limitations ... séek not so much fo
protect & defendant’s. case-specific interest
ifi timeliness as to achieve a broader 8y8-
temn:related goal, such as facilitating the
administration of claims, limiting the scope.
of & governmental waiver of sovereign im-
munity, of promoting judicial efficiency.”);
Carter v Wash. Metro. Avéa: Tramnsit.
Auth 64 F2d 854 857 (DCClr 1985)
(“[F]mahty of outcome, regardless of the
merits of the ¢laim, is exactly the purpose
of the statute. of limitations that the legis- -
lature has ‘enacted.”). On the.otie hahd,
the “obvious purpese” of statutés of limita-
tiohs-is to tell citizens and businesses when
they no. longer have to fear finding the
government at their: front: door demanding
satlsfactmn, Readmg Co. v. Koons, 271
U.8. 58, 65, 46 S.Ct. 405, 70 L.Ed. 835

{1926), and on the other; statutes of limita-
tions encourage government to act. swiftly:

to enfoiee order and punish offenses.
They are thus- different than the ordinaty
authority-setting statutes whick - populate.
the administrative state and which routine-
ly receive deference. All limits ave ndt
Tao say that the limits.of a
broad delegation of authority are dis-
cerned only at the outer bounds of judicial
review .surely does not mean that narrow

-and specific imitations on agency authori-

ty dre similarly diffieult to define. ‘Stat-

‘utes of limitatiohs—being constraints. on
agency power—ire ‘qualitatively different

than grants of plenary power. A. statute
of limitations- uniquely limits when. an
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agericy may act—even within otherwise
‘lawiul bounds.

Because an agency’s interpretation -of
such & statute. could permit it to escdpe
these particularly important eonstraints,
statutes of limitations exemplify the sort of
question to which an ageney eannot “be
trusted o give a properly balanced an-
swer” and about which we should be -espe-
clally vigilant.. Breyer, supra, at 3715 see
Mississippi Poweér & Light Co., 487 US
at 887, 108 S.Ct. 2428 (Brennan, J., dis-
senting) (explessmg reluctanee ‘to apply
Chevron: to jurisdietional -statutes betause
such s’__ﬁatul;es “manifest] ] an unwillingness
to give the agency the freedom to define
the scope of its own power”); Etnest Gell-
horn & Paul Verkuil, Controlling Chevron:
Based Delegations, 20 Carnozo L.Rey, 989,
1008-09 (1999) (noting that “[nlothing is
more important to -an agency. than the
seope of its reéguldtory autherity” snd- that
“agency self-interest may cloud its judg-
ment”); see generally Timothy K. Arm-
strong, Chevron Deferonce and Agency
Self~Interest, 13 Corngit J.L. & Pue. Por'y
. 208 (2004) (explaining why mterpletatmns
advanéing -agencies’ financial and jurisdie-
tional self-interest have been and should
be viewed skeptically by couits).

We onee taok some of these concerns o
heart. In 3M €Co. v Browier, 17 F.3d
1453 (D.C.Cir, 1994), we did net hesitate to

disregard dh agencys interpretation of a.
general statute of limitations on federal:
To be sure, courts have.

clvil penalties.
repeatedly held that “fwlhen a statute is
administered by more than one agency, a

particular ageney’s -interpretation is not
-entitled to Chepron deference,” Proffitt. v

FDIC, 200 F.8d 865, 860 (D.C.Cir. 2000) _

but in 3M, we did. not rely exclusively on
this rationale. Instead, we said we-“[could
not} agree with [the agency] that our inter-
pretation of [the statute of limitations]
ought to be influenced by [the agency’s]
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partieular difficulties in enforcing” its own
statutory responsibilities, and. we rejected

‘arguments turning-on the ageney's scarce

resourees and needs for prioritization "as.
“more appropriate for a congressional
oversight hearing” than for métiting défer-
ence in this. Court. Id. at 1461, We weére
rightly troubled by the notion of being
asked Dy an ageney to expand- that agen-
¢¥'s enforcenient authority when Congress
had -evidently not seen fit to do so.

Similarly, some of.- oulr sister Cirenits
have alse declined to defer o agéncies’
interpretations of statutes of lirnitations,
even those contained in the statutes the
agency administers, because. stitutes of-
limitations are “not a matter within the
particular expertise of the [agency]” and
are “clearly legal issuels] that'cout'ts are
better equipped to handle Bamvidele v.
INS, 99. ¥.3d 557, 561 (3d- Clr 1996) (q:mt-
itig- Dion . Sec’y of Health & Human
Servs, 823 F.2d 669, 673 (1st Cir.1987);
Lymnek v Lyng, 872 F2d 718, 724 (6th
Cir.1989) (“{Tihe amount of weight accord-
ed an agency interpretation. diminishes
farther when the interpretation does not
require special knowledge within the agen:
ey's field of technical expertise.”). Other
¢cireuits have nonetheless: afforded defer--
ence of this subject-when the statute of.
Timitations is nat ‘general, like in $M; but
specific to the agency. Séde Asika v Ash-
evoft, 862 F.3d 264,:271 n. 8 (4th Cir.2004}
(rejecting Buwiidele); Interamericas In-
vestments v. Bd. of Governors, 111 F.3d

376, 382 (5th Cir.1997); Capital Tel.-Co. v.

F CC, 777 F.2d 268, 871 (2d Cir. 1985) {per
euriam).

Confronted with a statute of limitations
that does ot involve the sort.of intricacies
that. motivated us fo TE_]ECt. Bamidele in
“the context of™ Internwuntam, 650 F.8d
at 7047,-T would find any amblgmtl_es to ba.
‘ours to resolve and not the agency’s_. Our_
naFrower disposition of this ease, instead
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agsuming without deciding that Chewron
applies, should not be read as foreclasing a
future panel of this Court from tackling
anew the deference owed to ageney inter-
pretations of statutes of limitations; even
those reached and conveyed in'the proper
form, When that time comes, I hope this
Court will carefully consider why and
when we. are meant ‘to defér before we
endow an agency’s mere invoeation of
Chevron with talismani¢ authority, We
must steadfastly guard ou prerogative to
“zay what the law is,” Marbiry v Madi-
son; 5 U.8. {1 Cranch) 137, 177, 2 L.Ed. 60
(1803), and resist-the reflex of deference.

wl
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T.

Beth PETIT, et al,, Appellants
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UNITED STATES DEPARTMENT OF
EDUCATION and Arne Duncan, in
His Official Capacity as Secretary of
the United States Department of Edu-
-cation, Appellees.

No. 11-5033.

United States Court of Appeals,
Distriet of Columbia Civeuit.
Argued Nov. 14, 2011,

Decided April 13, 2012.
Background: Parents of hearing-disabled
children. brought action against Depart-
ment of Education and officials, challeng-

ing regulation excluding. cochlear impiant.

mappitig as.service covered under Individ-
uals with Disabilities Education Act
(IDEA). The United States District- Cour't
for ‘the District of Columbia,
F.Supp.2d 11, granted summary judgment
to the Department; and parents appedled.
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‘Holding: The Court. of Appeals, Edwards,
Senior Circuit Judge held that regulations
‘excluding mapping of cochlear implants
from “audiology services™ within. list - of

related services were not contrary-to the
plain language of the IDEA.

Affirmed,

Karen LeCraft Henderson, Circuit Judge,
filed opinion concurring in thé judgment.

1. Administrative Law and Procedure
&=683:

In 2 case in which the distriet court
has reviewed an agency action.under the
Administrative. Procedure Act. (APA),
court of appeals will review the adminis-
trative action directly, aceording no partie-
ular deference to the judgment of the dis-
tiiet court: 5 U.S:C.A. § TOB(2I(A).

2. Statutes &=219(2)

"Where a legislative delegation to-an
agency on a particular question is implicit
rather than explicit, reviewing. eourt must
upheld any reasonable interpretation made
by the administrator of that agency, but
deference to an agency’s interpretation of-
its endbling statute is due only when the
agency- acts pursuant to delegated authori-
ty. 5 US.CA. § TOBENA).

2. Administrative Law and Procedure
=413

An .agency inferprefation that does.
not -violate the Constitution or ‘a federal.
statute’ must he given econtrolling weight
unless it: is plainly erroneous or inconsis-.
tent with the regulation; deference to an
agency's interpretation of its regulation is
required unless an alternative redding is
compelled by the regulation’s plain lap-

guage o by other indications of the agen-

cy’s intent at the time of the regulation’s
promulgation. 5 U.S.C.A. § T08(2)(A).




