UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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374 E. Joe Orr Road

Chicago Heights, IHlinois 60411

And
Heartland Polymers, Inc. .
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- L INTRODUCTION

1. This Unilateral Administrative Order (“UAQ” or “Order™) is issued by the United
States Environmental Protection Agency, Region 5 (“EPA”) to Pélychem Services, Inc.

{(“Polychem Services™), Polychem Holdings, Inc. (“Polychem Holdings™), Heartland Polymets,

Inc. {“Heartland Polymers™), and Heartland Polymers Realty, Inc. (“Heartland Realty™). This
Order provides for the performance of response actions mecluding waste characterization, waste
removal and remediation of any releases of Solid Waste or Hazardous Waste from the Site as
described in greater detail below in Section VIII (Work to be Performed), including any
Additional Work that may be tequired by Section XXII (Additional Work) of this Order, by



Respondents in cormection with the property located at 374 B. Joe Omr Road in Chicago Heights,
Hlinois (“Site™). In issuing this Order, EPA intends for Respondents to identify, invesfigate,
remedy, remove, and/or prevent the potential endangerment to health and/ox the envirenmnent
from Solid Waste and Hazardous Waste present at the Site, and to insure that the Work ordered
by EPA.is designed and implemented to protect health or the environment. These objectives are
described below in Section VIII (Work to be Performed). Respondents shall finance and
perform the Work in accordance with this Ordey, plans, standards, specifications and schedules
set forth in this Order or developed by Respondents and approved by EPA pursuant fo this Order.

2. EP A has determined that Respondents have contributed or are coniributing to the
handling, storage, treatment, transportation or dispo sal of Solid Waste and Hazardous Waste that
may present an Imminent and substantiai endangerment to bealth or the environment. '

o 3. EPA has notified the State of Tlinois of this action pursuant t Section 7003(a) of
the Solid Waste Disposal Act, as amended (“RCRA” or “the Act”), 42 U.R.C.§6973{a}, on
July 11, 2612. '

1. JURISDICTION

4. This Order is issued under the authority vested in the Administrator of EPA by
Section 7003 of RCRA, which authority has been delegated to the Regional Administrators of
EPA by Delegation Nos. 8-22-A and 8-22-B, dated May 11, 1994, and No. 8-23, dated March 6,
1986, and further delegated to the Director, Land and Chemicals Division, of EPA Region' 5 by
Delegation Nos. 8-22-A, 8-22-B and 8-23, dated October 22, 2007. '

L. PARTIES BOUND

5. This Order shail apply to and be binding on Respondents and Respondents’
officers, directors, employees, agents, SUCCESSOTS, assigns, heirs, trustees, receivers, and upon all
persons, mehuding but not limited to contractors and consultants, acting on behalf of
Respondents, as well as upon subsequent purchasers of the Site. Respondents are jointly and
severally responsible for carrying out all actions required of thetn by this Order. - Any change In
the ownership or corporate status of Respondents including, but not limited to, any transfer of
assets or real or personal property, shall not alter Respondents’ responsibilities undes this Order.

6. Respondents shall provide a copy of this Oxder to any subsequent owners or

successors hefore a controlling intetest in ownership rights, stock, assets or the Site is

transferred. Respondents shall be responsible for and liable for completing all of the activities
* required pursuant to this Order, regardless of whethet there has been a transfer of ownership or
control of the Site or whether said activitics are to be performed by employees, agents,
contractors, subcontractors, laboratories, or cohsultants of Respondents. Respondents shall
provide a copy of this Order within seven (7) days of the Effective Date, or the date that such
services are retained, to all contractors, subcontractors, laboratories, and consultants that are
retained to conduct or monitor any portion of the Work performed pursuant to this Oxder.
Respondents shall condition all contracts or agreements with contractors, subconiractors,



laboratories and/or consultants in connection with this Order, on compliance with the terms of
this Order. Respondents shall ensure that its coniractors, subcontractors, laboratories, and
consultants comply with this Ozder.

7. Not Jater than sixty (60) days prior to any voluntary transfer by Respondents of
any interest in the Site or the operation of the Tacility, Respondents shall notify EPA of tbe
proposed transfer. In the case of a voluntary transfer through a bankruptcy, Respondents shall
notify EPA within 24 hours of the decision to transfer property. Respondents shall notify EPA
of any involuntary transfers immediately upon Respondents’ initial receipt of notice of any

involuntary transfer. Not later than three (3) days after any transfer, Respondents shall submiit
copies of the trausfer documents to EPA. ‘ '

IV. DEFINITIONS

8. Unless otherwise expressly provided herein, terms used in this Order that are
defined in the RCRA statute shall have the meaning assigned to them in that statute. Whenever
the terms listed below are used in. this Order the following definitions apply: ‘

“CERCLA” shall mean the Comprehensive Environmental Response, -
Compensation, and Liability Act of 1980, as amended, 42 U.8.C. §§ 9601, ef seq.

“Data Quality Objectives” shall mean those qualitative and quantitative
statements dexived from the outputs of a scientific and tegally defensible data
collection planning process.

“Day” shall mean a calendar day unless expressly stated omérwise. ,

“Effective Date” shall bé the effective date of this Order pursuant‘to Section
XXV,

“Facility” shall mean the buildings and other improvements on the Site
located at 374 E. Joe Omr Road in Chicago Heights, Minois.

“Hazardous Waste” shall have the meaning given at Section 1004(5) of RCRA,
42 1J.8.C. §6903(5). ‘ '

“RCRA” shall mean the Resource Conservation and Recovery Act (also known.
- as the Solid Waste Disposal Act), as amended, 42 US.C.§6901, et seq. - -

“Site” shall mean the real property and improvements, inctuding the Facility,
Jacated at 374 B. Joe Orr Road in Chicago Heights, Illinois, and which is sitaated
approximately one snd one-half miles west of -394 (Bishop Ford Freeway) and

one mile north of Route 30 (Lincoln Highway), a map of which is attached hereto
as Exhibit 1. : '



“Golid Waste” shall have the meaning given at Section 1004(27) of RCRA, 42
11.8.C. §6903(27). : ,

«gTART" shall mean Superfund Technical Assessment and Response Team.

«“TCLP” shall mean Toxicity Characteristic Leaching Procedure, and refers, in . .
the context of this Order, to the regulatory threshold values established for 40
~-organic and inorganic constituents. See 35 TAC 721.124 (40 CFR 261.24).

“Work” shall mean all the activities and requirements specified in this Order
including, but not limited to Section VIII (Work to be Performed) of this Order.

V. FINDINGS OF FACT
9, The Si‘;e is located at 374 B. Joe Ow Road in Chicago Heights, Ulinois.

10.  Polychem Services Inc. was incorporated and registered to conduct business 11
linois. Polychem Holdings, Inc. was incorporated and registered to conduct business in Illinois.
Polychem Services, Inc. and Polychem Heldings, Inc. {collectively “Polychem”) are
Respondents in this matter. ' . :

11.  Polychem Holdings, Inc. is the present owner of the Site.
12.  Polychem Services, inc. is the present aperator of the Site.

13. Heartland Polvmers, Inc. was incorporated and registered to conduct business in
Tilinois. Heartland Polymers Realty, Inc. was incorporated and registered to conduct business in
Tlinois. Heartland Polymers, Inc., and Heartland Polymers Realty, Inc., {collectively
“Heartland™) are Respondents in this maiter. . '

14. Heartland Polymers Realty,_hic., is the past owner of -ﬁ:ie Site. 7
15.  Heartland Polymers, Inc. is the past operator of the Sife.

16.  Heartland Po'iymers Realty, Inc. conveyed the Site to Polychem Holdings, Inc. by
a Corporation Warranty Deed dated December 12, 2008.

17. Heaﬂland Polymers, Inc. sold the Facility’s usable inventofy and facility property
to Polychiem Services, lnc. by a Bill of Sale dated December 12, 2008. '

18.  Heartland Polymers, Inc., and Polychem Yervices, Inc. entered into a Removal -
and Disposal Agreement dated November 3, 2008, for the removal and off-site disposal of waste
materials left at the Site from Heartland Polymers’ operations (described in the agreement as the
“(Jpusable Inventory”™). Under the Removal and Disposal Agreement, Heartland Polymers, Inc.,
and Polychem Services, Inc., agreed to establish an escrow account at Harris Bank at the time of



closing in the name of Heartland Polymers Realty, Inc., for the sole purpose of cocrdinating and -
ensuring payment for the removal and disposal of the Unusable Inventory. An escrow account
was established at Harris Bank in the name of Heartland Polymers Realty, Inc. with an initial
account balance of $300,000.00. Heartland Polymers, Inc. hired JAS Environmental, Inc. (JAS),
to perform all of the tasks set forth in a Waste Management Plan developed by JAS and dated
February 20, 2009 to carry out the requirements of the Removal and Disposal Agreement. Funds
from the escrow account were used to remove and dispose of some or all of the Unusable
Inventory pursuant to the Waste Management Plan, and as of September 39, 2010, $97,902.26
remained in the escrow account at Harris Bank. Solid and/or Hazardous Waste remained at the
Facility following the removal and disposal of some or all of the Unusable Inventory pursuant to
the Removal and Disposal Agreement and Waste Management Plan. : '

19, Heartland Polymers Inc., operated, and Polychem Services Inc., now operates, a
chemical processing plant at the Site that occupies a single building housed undex approximately
25,000 square feet of roof and resting on approximately four acres of property in an industrial
area of Chicago Heights, Ilinois: The Site is located approximately one and one-half miles west
of Tnterstate-394 (Bishop Ford Freeway) and one mile north of [linois Route 30 (Lincoln

- Highway). The Site’s geographical coordinates are 41°30' 56.34" North latitude and 87°37"
26.56" West longitude. See Exhibit 1. '

- 70.  The Site is bordered to the north by an Esmark Steel Group Inanufactuﬁng,
facility; to the east by a railroad track and undeveloped land; to the south by a railroad track,
undeveloped land, a vacant lot, and an industrial facility; and to the west by an unnamed access

road, an Ace Hardware paint manufacturing facility, a railroad, and Joe Orr Woods (a Cook
County forest preserve). :

21.  Residences are located approximately 0.36 mile southwest of the Site. The
closest watérway is Thorn Creek approximately 0.35 mile west of the Site. The Them Creek
Basin Sanitary District wastewater treatment plant (WWTP) is located approximately 0.18 mile
northwest of the Site. A drainage ditch borders the Site to the west and runs north-south along
the access road and a storm sewer is located adjacent to the northwest comer of the Site along the

. access road. The Dr. Charles E. Gavin Elementary School is tocated approximately 0.8 mile
south of the Site. Jefferson Elementary School is located approximately one mile south of the
Site. Bloom Tigh School and Marion Catholic High School are located approximately 1.4 miles

and two miles west of the Site, respectively. Prairie State College 15 located approximately one
mile northwest of the Site. '

22, The Site has been used for processing and chenﬁcél conversion of polyesteré,
alkyd resins, acrylic resins and thermal-pressure-addition resins. '

23.  Polychem’s current operations at the Facility include the recovery of
dimethylethylamine (DMEA) from spent amine sutfate solutions from foundry operations.

24.  As of January 2012, Polychem’s only active process at the Facility was reébvery
of DMEA, as well as recovery of triethyleamine (TEA) and dimethylisopropylamine (DMIPA).



DMEA, TEA and DMIPA are received in totes and processed first by introducing a strong acid
{typically 30% - 40% sulfuric acid (HzSO4) in solution) in a continuous stirred tank reactor
(CSTR). From. the CSTR the DMEA vapors are condensed and sent to a recovery tank where
they are subsequently packaged and sold fo Chemtech Services, Inc. (Chemiech), under a
Muliiple Release Purchase Order on a converted per-pound basis. TEA. and DMIPA are sentto a
holding vessel for an additional drying step prior to being packaged and sold to Chemfech.

25. DMEA, TEA and DMIPA are used in foundry operations to cure phenolic
urethane cold box binders (PUCB). The amine — in any of the above three forms —is vaporized
in the PUCB sand cores and subsequently captured in a scrubber which utilizes an aqueous
solution of a strong acid, typically HaSO4s. The spent amines are recovered in an amine sulfate

solution, recycled at Polychem for amine recovery, and subsequently resold to Chemtech, which
then resells the recovered amim;:s to the foundries.

26.  OnJuly 12, 2007, the Illinois Environmental Protection Agency (IEPA)
conducted 2 RCRA compliance evaluation inspection of the Site, then owned and operated by
Heartland. Af that time, IEPA inspectors observed hundreds of 55-galion steel drums marked
with the words “Dirty Plant Solvent” or “Waste Solvent Resin.” These drums were mingled
among other drums designated as re-work materials. Most of these drums were staged inside the
production building, although many were also staged outside in what IEPA designated as the
“outdoor drum storage/courtyard area” in its July 12, 2007 inspection report. See Exiibit 2.

27._7 The findings of IEPA’s inspection led to a Violation Nofice (VN) being issued to
Heartland Polymer and Heartland Realty on August 17, 2007. See Exhibit 3.

28, OnMay 16,2008, IEPA re-inspected the Site, at which time Polychem Services,
Inc. was the operator of the Site while ownership of the property was held by Heartland Realty,
Inc. IEPA observed between 500 and 1000 containers consisting of 55-gallon drums and totes
focated outside on the north and east sides of the Site. TEPA also observed approximately 500
55-gallon drums of reusable solvent inside of the building. Atthe inspection, it was confirmed
that Hazardous Waste shipments to the Lonestar Greencastle Waste Disposal Facility in '
(Jreencastle, Indiana were sent off-site from draw-down of Tank 241. See Exhibit 4.

29.  OnDecember 3, 2008, TEPA referred the matter over to EPA for formal
enforcement.

30. On November 17, 2009, EPA, Land and Chemicals Division {LCD), and IEPA
inspected the Site. Situated outside, along the western, northern and eastern sides of the Site
were approximately 500 containers consisting of 55-gallon steel drums, totes and poly bags. Site
conditions were poor because the confainers were staged in such a way that access was difficult
and aislé space was insufficient to allow for ease of movement or for exmergency equipment to be
easily moved in and out. Those drums and totes to which Hazardous Waste labels were affixed

were either left undated or dated May 12, 2009. See Exhibit 5, Attachment No. 2, Photo Nos. 2-
8, 10,12-27, 29, 30, 32-37, 39, 40, 42-45. ' '



31. On July 15, 2010, IEPA inspectors observed liquid run-off ffom the Site releasing
offosite to the street that borders the Facility on the west. THPA observed standing liquids which
had pooled in the northwest corner of the Site. TEPA also ohserved liquids running off-site to the
storm sewer in the street, as well as leaking poly bags, open containers and evidence of historical
' spillage onto the Sife’s blacktop. See Exhibit 6, Attachment No. 1, Photo Nos. 3-6.

.32, On August 5,2010, EPA, LCD, inspected the Site. There were approximately
550 to 600 55-gallon steel drums staged on the blacktop on the northwest and west sides of the
Site. Numerous drums were either unlabeled, found to have illegible labels or were inaccessible.
At least 110 drums were verified to have Hazardous Waste labels that were cither dated May 12,
2009, or left undated. EPA observed several areas where liquid had pooled on the blacktop.
Liquids from the Site flowed to the storm sewer in the street bordering the Site on the west,
approximately 20 feet northwest of the shipping and receiving gate in the northwest corner of the
Site. EPA observed stains on the ground evidencing histotical releases. See Bxhibit 6,
Attachment No. 2, Photo Nos. 14-17, 19, 23, 24,28, 32-35, 38-42, 4449, 51, 53-36, 58, 59, 69.

33, On Januvary 18, 2012, EPA, Superfund Division (SFD), and LCD re-inspected the
Site. The EPA SED On-Scene Coordinator (OSC) was accompanied by EPA’s START- A
confractor Weston Solutions. On the day of the inspection, EPA observed at least 130 labeled
drums of Hazardous Waste on the west side of the Site, just north of the product tank farm. EPA

observed liquids on the ground in this area, but they were frozen at the time of the inspection.
See Exhibit 7, Photo Nos. 1-4, 6-8.

34.  During the November 17, 2009, July 10, 2010, August 5, 2010 and
January 18, 2012 inspections, EPA and/or IEPA inspectors observed liquids on the ground,
staiming of pavement from past Tiquids on the ground, evidence of off-site releases along the
western property boundary and damaged drums and totes. See Exhibit 5, Attachment No. 2,
Photo Nos. 10, 12-37, 40, 42-49; Exhibit 6, Attachment No. 1, Photo Nos. 1-12; Exhibit 6,
Attachment No. 2, Photo Nos. 5-9, 11, 12, 14-17, 19,21, 23, 25-36, 38, 41-60, 64, 69-74, 80-82;
Exhibit 7, Photo Nos. 1-20; Exhibit 9. :

35, Af the time of the November 17, 2009, July 15, 2010, August 35,2010, and
January 18, 2012 inspections, EPA and/or IEPA inspectors observed and photographed scores of
Hazardous Waste coniainers holding ignitable waste sitaated within50 feet of the Facility’s
western and northern property lines. See Bxhibit 5, Attachment No. 2, Photo Nos. 2-6, 8, 10, 12-
37, 40, 42-47; Exhibit 6, Attachment No. 1, Photo Nos. 1, 3-6; Exhibit 6, Attachment No. 2,
Photo Nos. 1,9, 14-17, 19,23, 28, 33-35, 38, 41, 51, 54-56, 58-60, 62-64, 66,69; Exhibit 7,

‘Photo Nos. 1-4, 6-8. e '

36.  Owners and operatoss of storage facilities must ensure that contaitiers holding
“ignitable or reactive Hazardous Waste must be located at least 15 meters (50 feet) from the
facility’s property line. S¢e 35 [JAC § 725.276 (40 CFR § 265.176). Polychem Services, Inc.
was operating the Facility in viclation of 35 IAC § 725.276 (40 CFR § 265.176), and the
proximity of flammable wastes near its property line placed Polychem employees and
individuals working off-site and adjacent to the Facility in potential danger.



37. . Omn January 25-27, 2012, the EPA OSC and START coﬁimctor Weston Solutions
conducted a Site Assessment under CERCLA.

38. At the fime of the January 25-27, 2012 Site Assessment, FPA documented the
presence of approximately 592 drums, 53 totes, and 26 cubic-yard containers in the west and

" northwest regions of the Site. See Exhibit 8, pg. 2 and Figure 3; Exhibit 9, pg. 4.

39.  Of the approxima.telf 671 containers referred to in 4 38, above, 59 were leaking
and 46 were open. OF these containers, 207 were labeled, “Hazardous,” “Flammable,” or
“Corrosive.” while 313 containers were either unlabeled or had illegible labels. See Exhibit &,
pg- 2. '

40. At the time of the January 25-27, 2012 Site Assessment, EPA observéd surface

water containing oily product and sheen flowing from zn area where the drums were staged in

the northwest corner of the Site to an adjacent off-site storm sewer. See Exhibit &, pg. 2. A
surface water sampie collected by EPA confirmed the presence of volatile and semi-volatile

“organic compounds in the surface water flowing off-site. See Exhibit 8, pg. 3 and Table 1, Field

Sample ID PS-W01-012512.

41. At the time of the January 25-27, 2012 Site Assessment, EPA collected waste
liquid samples from three leaking drums. These samples confirmed that three of the leaking
drums had a flash point below 140 °F: (i) Field Sample 1D PS-W1L11-012612 had a flash point of
84 °F; (i) Field Sample ID PS-WL12-012612 had a flash point of 108 °F; and (iii) Ficld Sample
D PS-WL13-012612 had a flash point of 120 °F. A Solid Waste exhibits the characteristic of
ignitability if a representative sample of the waste is a liquid and has a flash point of less than
140 °F. Therefore, on the basis of the above results, three of the leaking drums contained a
characteristic Hazardous Waste, having the characteristic of ignitability. Solid Wastes exhibiting
the characteristic of ignitability are designated the EPA Hazardous Waste Number of DO01. See
35 JAC 721.121 (40 CFR 261.21). See Exhibit 5, pg. 3 and Table 1, Field Sample 1D PS-
WI11-012612, Field Sample ID PS-WL12-012612; and Field Sample ID PS-WL13-012612.

42 At the time of the January 25-27, 2012 Site Assessment, one of the samples
collected from the three leaking drums referred to in § 41, above, exceeded the TCLP regulatory
threshold for 2-Butanone (methyl ethyl ketone, or MEK) and benzene. Field Sample ID PS-
‘WL11-012612 was analyzed for TCLP volatiles. The laboratory results show TCLP
concentrations of 800 milligrams per liter (mg/L) for MEX. and 700 mg/L for benzene. These
results exceed the TCLP regulatory threshold values of 200 mg/L and 0.5 mg/L., respectively.
The drum from which Field Sample ID PS-WL11-012612 was taken contzins 8 RCRA
characteristic Hazardous Waste on the basis of the toxicity characteristic with waste codes D035

(MEK) and D018 (benzene). See Exhibit 8, pg. 3 and Table 1, Field Sample ID PS-WL11-
012612, : - '

‘43, At the time of the January 25-27, 2012 Sitc Assessment, EPA documented the
presence of approximately 356 drums and 662 totes in the northeast, east and southeast regions



of the Site. See Exhibit 9, pg. 5.

44~ Ofthe 1018 containers referred to in Y 43, above, seven were leaking confents

- onto the ground and two were open. Approximately three-fourths of the containers observed

were labeled, “DMFEA Sulfate Solution.” Other containers were labeled, “DMIPA Sulfate

Solution,” “Comosive,” “Liquid Isocyanate Resin,” “Xylene,” or “Spent Scrubber Sotution.”

" EPA observed many totes and drums to be in poor condition due to cracking, bulging and solar
damage. See Exhibit 9, pg. 5 and Appendix A, Photo No. 8. '

45 At the time of the January 25-27, 2012 Site Assessment, EPA callected waste
samples from two totes. Field Sample ID PS-WT-07-012612 and Field Sample 1D PS-WS02-
012612, taken from the northwest and southeast regions of the Site, respectively, had pH values
of 13.1 and 13.6 standard units, respectively. Therefore, the wastes associated with these two
- samples are Hazardous Waste for the characteristic of corrosivity (waste code D002). See 35
IAC 721.122 (40 CFR 261.22). See Exhibit 3, pg. 12 and Table 3-2.

46.  Owners and operators of storage facilities must design, construct, maintain and
operate their facilities in such a way as to minimize the possibility of a fire, explosion, or any
unplanned sudden or non-sudden release of Hazardous Waste to air, soil or surface water which
could pose a threat to health or the environment. See 35 IAC § 724.131 (40 CFR § 264.31). -
Polychem Services Inc. was operating the Facility in violation of 35 IAC § 724.131 (40 CFR §.
264.31), and the leaking and open drums and containers posed a threat of fire, explosion or
release of Hazardous Waste and posed a threat to health or the environment. o '

47.  On January 30,2012, EPA SFD issued Polychem Services, Inc. a verbal notice

informing it that EPA planned to conduct an emergency removal (“ER”) action pursuant to
~ Section 104 of CERCLA, 42 U.S.C. § 9604, and giving Polychem Services, Inc. the opportunity

to hire a contractor to perform the ER under EPA SFD cversight. Polychem Services, Inc.
agreed to hire a contractor to perform the ER under EPA SFD oversight, and on February 3 and
6, 2012, Polychem Services, Ine. contractors EMCO Chemical Distributors, Inc. and R3
Environmental over-packed sixty (60) leaking drums, secured lids on 17 other drums, secured
cight (8) open totes and stopped off-site releases of hazardous substances or pollutants in the
porthwest region of the Site by placing absorbent booms along the western fence line and near
the area where drums were observed to be leaking in the northwest region-of the Site. These ER
actions were conducted under the supervision of the EPA OSC and START contrdctor Weston
Solutions. See Exhibit 8, Photographs 2 and 11; Exhibit 9, pg. 12.

48%.  While the ER stabilized the Site temporarily, large quantities of waste remain at
the Site in steel drums and plastic totes, many of which contain ignitable and corrosive liguids
and solids. Many of these drams and totes are deteriorating and in poor condition. The drums
contain ignitable resins, spent non-halogenated solvents, corTosives, ime sludges, and numerous
urknown liquids and solids. Weston Solution’s March 2012 Final Letter Report summarizes the
analytical resuits of the leaking containers and surface water at the Site. That report concludes
that over 900 drums and 700 totes remain at the Site, hundreds of which are suspected to contain
thousands of gallons of Hazardous Waste, Numerous containers and drums were found to be in



poor condifion and found to be cracking, bulging, or to have solar damage. The Final Letter-
Report concludes that “[t]here is a possibility that these containers will fail in the next few
months. The threat of release from these containers and threat to public health and the
environment remain high at the Site and additional response actions are necessary.” See Exhibit
8, page 5 and Table 1 of Attachment C. :

. 49,  Many of the drums, totes and other containers contain material that is either listed
or characteristic Hazardous Waste for toxicity, corrosivity, or ignitability. These substances
include, but are not limited to, 2-Butanone (methy! ethyl ketone, or MEK) and benzene, which
are volatile organic compounds (VOCs) found in leaking drums at the Site and that exceed the
Hazardous Waste regulatory limits in 40 C.F.R. Part 261, Subpart C, using the TCLP. In

addition, EPA documented VOCs in water flowing off-site into the adjacent storm sewer. See
Exhibit §, page 3.

50.  According to the Agency for Toxic Substances and Disease Registry, the U.S. .
Department of Health and Human Services, the International Agency for Research on Cancer
(JARC) and EPA, human health studies indicate that benzene is a known carcinogen. Breathing
high levels of benzene can cause dizziness, rapid heartbeat, headaches, confusion and '
unconseciousness, and long-term exposure to benzene can have harmful effects on bone marrow
and can cause a decrease in red blood cells Ieading to anemia. MEK is highly flammable and has
a high vapor pressure. Acute human exposure 10 high concentrations of MEK vapor can result in
jrritation to the eyes, nose and throat. There is insufficient data to link MEK as a human or
animal carcinogen. DMEA is extremely flammable and is corrosive to the eyes, skin and
digestive tract. Inhalation of DMEA vapors can result in irritation to the eyes and respiratory

system. TEA and DMIPA are also extremely flammable and corrosive compounds which can
cause burns to the eyes, skin or respiratory tract.

VL. CDNCLUSIONS OF LAW AND DETERMINATIONS

) 51.  Based on the Findings of Fact set forth above, and anradmjnistrative‘ record
supporting this Order, EPA has determined that: ' ‘

 a Each Respondent is a “person” within the meaning of Section 1004(15) of the
Act, 42 U.8.C. § 6903(15). -

" b, The Site is a “facility” as defined by 40 C.F.R. § 260.10.
o. Respondent Polychem Sexvices, Inc. is the present operator of the Facility.
d. Respondent Polychem Holdings, Inc. 1s the jéressni owner of the Facility.

e. Respondent Heartland Polymers, Ine. is the past operator of the Facility.

10



f. Respondent Heartland Polymers Realty, Inc. is the past owner of the Facility.

g. Spent solvents (MEK, benzene, xylene, solvent mixtures), flammable wastes
and caustic solutions (having the characteristic of corrosivity) at the Facility are discarded
material and thus “solid waste” as defined in Section 1004(27) of the Act, 42 U.5.C. §
6903(27). Each of these Solid Wastes is also a “hazardous waste” as defined in Section
1004(5) of RCRA,42U.5.C. § 69{)3(5) because it may cause, or significantly contribute
{0, an increase in mortality or an increase in serious irreversible, or incapacitating
reversible illness; or pose a substantial present or potential hazard to heaith oz the
environment when improperly treated, stored, transported, or disposed of, or otherwise
managed. In addition, each of these Solid Wastes is also a “hazardous waste” under 40

C.F.R. Part 261, as either a listed or chaxactensﬁc Hazardous Waste or Hazardous Waste
constﬁuent.

h. The Respondents have contributed and/or are contributing to the past and/or
present handling, storage, treatment, transportation cr disposal of Solid Waste and/or
Hazardous Waste at the Facility that may present an imminent and substantial

endangerment to health and/or the environment within the meaning of Section 7003(a) of
RCRA, 42 US.C. § 6973(a).

1. The Respondents® handling, storage, treatment, transportation or disposal of
Sold and/or Hazardous Waste at the Facility has resulted in releases of Solid and/or
Hazardons Waste to the environment that may present an imminent and substantial
endangerment to health and/or the environment within the meaning of Section 7003(a) of
- RCRA, 42U.5.C. § 6973(a). Specificaily, liquid from leaking drums containing volatile
and semi-volatile compounds, including MEK and benzene, was released at the Facility.
Some of the released liquid waste from drums flowed beyond the Facility boundaries to
an adjacent off-site storm sewer. In addition, large quantities of Solid and Hazardous
Waste that is ignitable, toxic or corrosive remain stored at the Facility in metal drums and
plastic totes, which are deteriorating and in poor condition, are a fire hazard, or pose a
threat of additional release. The Facility is located near other industrial properties and -
Tnterstate-394 (Bishop Form Freeway) and Ifinois Route 30 (Lincoln Highway);
residential properties and Thorn Creek are located less than half a mile from the Facility,
and two elementary schools are located within approximately one mile of the Facility.

7 i. lmminent and Substantial Endangerment. The past and present handling,
storage, treatment, transportation or disposal of Solid and/or Hazardous Waste, including

ignitable waste solvents, caustic amine sulfate solution, and VOCs such as MEK and

benzene, at the Site may present an imminent.and substantial endangerment to health

. and/or the environment within the meaning of Secﬁon 7003(a) of RCRA, 420.8.C. §
6973(a).
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k. The actions required by this Order are necessary to protect health or the
environment because Hazardous Waste has been released at the Facility and has flowed
beyond the Facility’s boundaries, and large quantities of Solid and/or Hazardous Waste
remains stored at the Facilify in drums and totes, which are deteriorating and in poor
condition, are a fire hazard, or pose a threai of additional release, potentially endangering
health and the environment. '

VII. ORDER

52 Based on the administrative record for the Site and the Findings of Fact (Section
V) and Conclusions of Law and Determinations (Section V1) set forth above, the following is
hereby ordered. Respondents shall comply with all provisions of this Order, including, but not

. limited to, all appendices to this Order and all documents incorporated by reference into this
~ Orzder. _ .

$3.  Respondents shall finance and perform the Work in accordance with this Order,
plans, standards, specifications and schedules set forth in this Order or developed by -
. Respondents and approved by EPA pursuant 1o this Order.

VIII. WORK TO BE PERFORMED

54. Project Coordinator. On or before the Effective Date of this Order, Respondents
shall designate their respective Project Coordinator(s). Respondents shall notify EPA in writing
within five (5) days of the Effective Date of this Order of the name, address, phone number,
electronic mail address and qualifications of their Project Coordinator(s). The EPA Project
Coordinator will be: Michael Valentino, Mail Code: TR-8J, RCRA Branch, Land and Chemicals
Division, EPA Region 5, 77 West Jackson Boulevard, Chicago, [llinois, 60604-3590, phone: A
(312) 886-4582; Email: valenting.michacl@epa. pov. EPA may also designate an Alternate
Project Coordinator. Each Project Coordinator shall be responsible for overseeing the
* jmplementation of this Order. EPA and Respondents have the right to change their respective
Project Coordinators. The other party nust be notified in writing at least ten {10) days prior fo
the change. ' o

55.  EPA will approve/disapprove of Respondents® Project Coordinator (original or
replacement) based upon the person’s qualifications and ability to effectively perform this role.
The qualifications of the persons undertaking the Work for Respondents shall be subject to
EPA’s review, for verification that such persons meet minimum techmical background and
experience requirements of the EPA. All persons under the direction and supervision:of

Respondents’ Project Coordinator must possess all necessary professional licenses required:by
federal and state law. ‘ -
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56.  The EPA Project Coordinator shall be EPA’s designated representative for the
Site. Unless otherwise provided in this Order, all reports, correspondence, notices, o other
subsmittals relating to or required under this Order shall be in writing and shall be sent to the EPA
" Project Coordinator at the address specified in ¥ 54, above, unless notice is given in wrifing to
Respondents of a change in address. Reports, correspondence, notices or other submittals shall
be delivered by U.S. Postal Service, private courier service or electronic-mail. All

correspondence shall include a reference to the case caption EPA Docket No. RCRA
7003 RCRA-05-2012-0014

57. Respeﬁdents shall undertake and complete all of the Work to the satisfaction of
EPA, pursuant to RCRA § 7003, 42 U.S.C. § 6973. All of the Work performed under this Order

~ shall be under the direction and supervision of Respondents’ Project Coordinafors and shall be n
accordance with the terms of this Order. ‘

58.  Respondents’ obligation to perform the Work will begin on the Effective Date of-
this Order.

59. Work to be performed under this Order shall include, but not be limited to, the
following: S

(D Respondents shall take a current inventory of each and every tank at the Site,

which shall include tank level measurements {including the amount of the tanks™
~ contents, expressed as gallons and/or pounds) and description of tank contents,

and Respondents shall characterize the contents of each tank at the Site found to -
contain materials (liquid, solid or a mixture of each) to determine if the Solid
Wastes in those fanks are characteristic Hazardous Wastes pursuant {o 35 IAC
721 Subpart C (40 CFR 261 Subpart C} or fisted Hazardous Wastes pursuant fo 35
1AC 721 Subpart D (40 CFR 261 Subpart D).

‘(i) Respondents shall dispose off-site at a RCRA permitted treatment, storage and
disposal facility all Solid Wastes from those tanks which are determined vnder

9 59(i) of this Order to contain RCRA characteristic and/or listed Hazardous
Waste. : '

(i)  Respondents shall determine for any drum, fote, barrel, bucket or any other
_ container storing non-usable materials at the Site for which a Hazardons Waste
determipation has not been made as of the Effective Date of this Otrder, if the
Solid Wastes in any such containers are characteristic or listed FHazardous Wastes
pursuant to 35 YAC 721 Subpart C (40 CER 261 Subpart C) and 35 TAC 721
* Subpart D (40 CFR 261 Subpart D), regpectively.
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{iv)

)

(vii)

(vii)

(ix)

Respondents shall dispose off-site at a RCRA Subtitle € permitted treatment,
storage and disposal facility all Hazardous Waste in any drum, tote, barrel, bucket

- or any other container at the Site which were determined under { 59(ii) of this

Order to be RCRA characteristic and/or listed Hazardous Waste.

Respondents shall dispose off-site at a RCRA Subtitle C permitted treatment,
storage and disposal facility all non-usable materials in tanks, drums, fotes or
other containers at the Site for which Hazardous Waste determinations have been
completed prior to the Effective Date of this Order and said contents are
determined to be a characteristic Hazardous Waste pursuant to 35 TIAC 721
Sabpart C (40 CFR 261 Subpart C) and/or a listed Hazardous Waste pursuant to
35 [AC 721 Subpart D (40 CFR 261 Subpart D). '

Respondents shall ideﬁﬁfy any on-site and off-site releases of Solid or Hazardous
Waste from the Site.

Where on-site and/or off-site releases of Solid or Hazardous Waste from the Site
have been identified by Respondents in accordance with 5%(vi) of this Order,
Respondents shall disclose, in writing, all such releases within foriy-eight (48)

‘hours o the EPA Project Coordinator,

Where Respondents have identified an on-site and/or off-site release of Solid or
Hazardous Waste from the Site in accordance with § 59(vi) of this Order, or
where EPA has identified an on-site and/or off-site release of Solid or Hazardous

~Waste from. the Site, Respondents shall submit o EPA within ten (10) calendar
days of discovering the release a written plan to obtain soil, sediment,

sroundwater and/or surface water samples in order to delineate the extent of the
release, and Respondents shall present remedial action alternatives to respond to
any such release and to address any imminent risks posed to health and the
environment resulting from the release. ' '

Within five (5) days of EPA’s approval of Respondents’ proposed remedial |
actions, or within five (5) days of EPA’s presentation of its recommended

remedial action for any such release identified and addressed according to -

9

Y 59(vi), (vil), (viii} of this Order, Respondents shall initiate response measures t0 '

address any such release.

Respondents shall conduct air moniforing during-all phases of the Work required
under this Order in order to ensure the health and safety of all on-site workers
employed by or.contracted by Respondents, EPA and TEPA oversight personnel
and their contractors, employees of the Facility and the general populace in

- proximity to the Site.
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(¢)  Respondents shall ensure that all {otes containing DMEA, TEA or DMIPA are i
good condition, free of cracks or any structural damage and free of oxidation

and/or solar damage of the plastic which may constitute a short-term or Jong-term
risk of release of the confents. - '

(x31) - Respondents shall immediately identify and over-pack any containers found to be
damaged, and dispose of the contents of any such confainers accordingly, after
waste determinations under § 59(ii) of this Order are completed, or if the
container holds DMEA, TEA or DMIPA awaiting processing, Respondents shall
transfer the contents to a sccure container in good condition.

(xiii) Respondents shall identify the contents of any container on the attached container
inventory (See Exhibit 10) for which the contents were unknown as of the date of
the inventory, and for any such container, Respondents shall ensure that waste
characterization in accordance with § 59(iii) of this Order is completed.

(xiv) Respondents shall package and transport all Hazardous Waste and Solid Waste
identified for disposal in accordance with applicable Départment of
Transportation requirements.

" (xv) Respondents shall prompily post notice visible at the entrance to the Site that EPA
has determined that Hazardous Waste at the Site presents an tmminent and
substantial endangerment to public health and the environment.

(xvi) For each tank identified in accordance with § 59(i) of this Order that is found to

" contain Hazardous Waste, and for any tank previously known to have stored
Hazardous Waste, Respondents shall close each tank in accordance with
applicable RCRA tank closure requirements if Respondents do not intend on
using the tank to store Hazardous Waste in the future, or Respondents must obtain
a written tank assessment by a qualified professional engineer, install secondary

' containment, and manage these tanks according to applicable Hazardous Waste
tank requirements if Respondents intend on using the tank to continue fo store
Hazardous Waste. See 35 IAC Subpart J (46 CFR 264 Subpart I).

60. In addition to the above Work outlined in § 59 of this Order, Polychem shall, for
as long as it continues to recover DMEA, TEA and/or DMIPA from spent amine solufions,
implement and maintain an internal tracking system by which each container of DMEA, TEA
and/or DMIPA. received at the Site is logged into a Aatabase and tracked until processed at the
Site or transferred off-site for recycling, and Polychem shall ensure that for each calendar year,
beginning on January 1, DMEA, TEA and/or DMIPA does not remain on-site or is Jeft
unprocessed in such a way as to constitute speculative accumulation, as that term is defined by
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regulation. See 35 IAC 721.101(c)(8) and 35 IAC 721.102(c)(4)[40 CFR 261.1(c)(8) and 40
CFR 261.2(c)(4)]. ‘ ,

61.  The Work undertaken pursuant to this Order shall be conducted in compliance

-with all applicable EPA guidance, policies and procedures, and with this Order, and is subject to
EPA approval. ' :

62.  Within thirty (30} days of the Effective Date of this Order, Respondents’ shall

submit to EPA a Work Plan describing the Work to be completed at the Site and as identified in
1 59, above. . - _

63,  The Work Plan shall include a schedule of the Work to be performed. The Work
Plan shall be submitted to EPA for approval. Following EPA’s approval or modification of the
Work Plan pursuant to 67, below, Respondents shall implement the Work Plan in accordance
with the schedule and provisions approved by EPA.

64.  Health and Safety Plan. Respondents shall develop & Health and Safety Plan,
including an Air Monitoring Plan, Site Emergency Contingency Plan and Site Security Plan, and
said plans shall be implemented during the Work performed under this Order. The Health and
Safety plan shall comply with applicable Occupational Safety and Health Administration
(OSHA) regulations pursuant to 29 CFR 1510.120.

65. ' The Health and Safety Plan, Air Monitoring Plan, Site Emergency Contingency

Plan and Site Security Plan shali be submitted to EPA within thirty (30) days of the Effective
Date of this Order. ‘

IX. EPA APPROVAL OF DELIVERABLES

66.  Deliverables required by this Order shall be submitied to EPA for approval or
modification pursuant to § 67, below. All deliverables must be received at EPA by the due date
specified in this Order of by schedules developed pursuant to this Order.

67.  After review of any deliverable that is required pursuant to this Order, EPA will:
(i) approve, in whole or in part, the submission; (if} approve the submission upon specified
condifions; (i) modify the submission to cure the deficiencies; (iv) disapprove, In wholé orin
part, the submission, directing that Respondents modify the submisston; or (v) any combination
of the above. However, EPA will not modify a submission without first providing Respondents
at least one notice of deficiency and an opportunity to cure within ten (10} days, except where
EPA determines that to do so would cause serious disruption to the Work or where EPA has
disapproved previous submission(s) due to material defects and EPA determines that the

deficiencies in the submission under consideration indicate a bad faith lack of effort to submit an
acceptable deliverable. -
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68.  Iiithe eventof @provﬂ, approval upon conditions, or modification by EPA, -
~ pursnant to  67(), (ii) or (jii), above, Respondents shall proceed to take any action required by
the deliverable, as approved or modified by EPA. '

69.  Resubmission of Deliverable. Upon receipt of a notice of disapproval, m whaole or

in part, pursuant to § 67(iv), Respondents shall, within ten (10) days or such longer time as

specified by EPA in such notice, correct the deficiencies and resubmit the deltverable for
approval. '

. 706.  Notwithstanding the receipt of a notice of disapproval pursuant to § 67(v), ~
Respondents shall proceed, at the direction of EPA, 1o take any action required by any non-
deficient portion of the submission. Implementation of any non-deficiént portion of a submission
shail not relieve Respondents of any liability for penalties for non-compliance regarding the
deficient portion of the deliverable. )

71.  Inthe event that a resubmitted deliverable, of portion thereof, is diSapprbved by
EPA, EPA may again require Respondents to correct the déficiencies, in accordance with the
preceding Paragraphs. EPA also retains the right to modify or develop the plan, report or other -

item. Respondents shall implement any action as required in a deliverable that has been -
modified or developed by EPA. ' ‘

. i upon resubmission, a deliverable is disapproved or modified by EPA due to a
material defect, Respondents shall be deemed to have failed to submit such deliverable timely
and adequately. '

73. Al deliverables required o be submitted to EPA under this Order, shall, upon
approval or modification by EPA, be incorporated into and be enforceable under this Order. In
the event EPA approves or modifies a portion of a deliverable required to be submitted to EPA
under this Order, the approved or modified portion shall be enforceable under this Order.

X. MODIFICATION OF THE WORK PLAN

.74, If at any time during the implementation of the Work, Respondents identify a
need for a compliance date modification or revision of the Work Plan os other plan, Respondents
shall submit a2 memorandum documenting the need for the modification or revision to the EPA
Project Coordinator. EPA in its discretion will determine if the modification or revision is
warranted and may provide written approval or disapproval. Any approved modified compliance
date or Work Plan modification is incorporated by reference into this Order. "

75.  Emergency Response. Tn the event of any action or occurrence during the ,
performance of the Work that constitutes an emergency situation or may present an immediate
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threat to health or the environment, Respondents shall immediately take all appropriate action to
minimize such emergency or threat, and shall immediately notify the EPA’s Project Co ordinator.
Respondents shall take such immediate and appropriate actions in consultation with EPA’s
Project Coordinator. Respondents shall then submit to EPA written notification of such
emergency or threat at the Site within three {3) calendar days of such discovery. Respondents
shall thereafter submit to EPA for approval, within twenty (20) days, a plan to mifigate this
_threat. EPA will approve or modify this plan, and Respondents shall implement this plan as
approved or modified by EPA. In the case of an extreme emergency, Respondents may act as
they deem appropriate, at their own risk, to protect human health or the environment.

XL QUALITY ASSURANCE

76.  As part of the Work Plan, Respondents shall include a Quality Assurance Project

. Plan (QAPP), for EPA review and approval. The QAPP shall address quality assurance, quality -
control, and chain of custody procedures for all sampling, monitoring and analytical activities.

Respondents shall follow “EPA Requirements for Quality Assurance Project Plans™ (QA/RS)”

(EP A/240/B-01/003, March 2001, (reissued May 2000)), “Guidance for Quality Assurance

Project Plans (QA/G-5)” (EPA/240/R-02/009, December 2002), and “EPA Requirements for

Quality Management Plans (QA/R-2)” (EPA/240/b-01/002, March 2001) as well as other

applicable documents identified by EPA. The QAPY shall be incorporated into this Order by
reference. ' ' '

77.  Aspart of thé Work Plan, Respondents shall include Data Quality Objectives for
any data collection activity to ensure that data of known and appropriate quality are obtained and
that data are sufficient to support their intended use as required by this Order.

78.  Respondents shall ensure that laboratories used by Respondents for analyses
perform such analysis according to the latest approved edition of “Test Methods for Evaluating
Solid Waste (SW-846)” or other methods approved by EPA. If methods other than EPA
methods are to be used, Respondents shall specify all such protocols in the applicable Work
Plan. EPA may reject any data that does not meet the requirements of the approved Work Plan
and EPA analytical methods and may require resampling and additional analysis. '

79.  Respondents shall ensure that all laboratories they use for analyses participate in a
quality assurance/quality control (QA/QC) pro gram equivalent to the program that EPA follows.
Respondents shall, upon EPA’s request, make arrangements for EPA to conduct a performance
and QA/QC audit of the laboratonies chosen by Respondents, whether before, during, or after
sample analyses. Upon EPA’s request, Respondents shall have their laboratories perform
analyses of samples provided by EPA to demonstrate laboratory QA/QC and performance. Ifthe
audit reveals deficiencies in a laboratory’s performance or QA/QC, Respondents shall submit a
plan to address the deficiencies and EPA may require resampling and additional analysis.
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80. - EPA reserves the right to require a change in laboratories for reasons which may
. include, but shall not be limited to, QA/QC, performance, conflict of interest, or confidential
agency audit information. In the evenf EPA requires a laboratory change, Respondents shall
propose two alternative laboratories within thirty (30} days. Once EPA approves of the
laboratoty change, Respondents shall ensure that laboratory service shall be made available
within fifteen {15} days. )

-81. Respéndents shall allow split or duplicate samples to be taken by EPA or its
authorized representatives, of any samples collected by Respondents. Respondents shall notify

EPA no less than seven (7) days in advance of any sample collection activity conducted pursuant
to the Order. ' '

Xil. ADMINISTRATIVE DQCUMENTATION

82.  EPA retains the responsibility for the issuance of any decision documents related
to the Site. ‘ - '

83.  Ifadecision document for the Site is developed, EPA will provide Respondents
with a copy. :

84,  Submission of Documentation. EPA will determine the contents of the
administrative record file for selection of the remedial action. Respondents shall submit to EPA,
documents developed during the course of performing the Work upon which selection of the
response action may be based. EPA will maintain an administrative record file. The _
administrative record supporting this Order and the Work to be performed shall be available for
public review at the Metcalfe Federal Building, 77 West Jackson Boulevard, 78 Floor Records
Center, Chicago, [llinois, 60604. The records contained in the administrative record supporting
this Order are listed in the Administrative Record Index at Exhibit 11.

X1 DOCUMENT CERTIFICATION

85.  Any report or other document submitted by Respondents pursuant to this Order .
which makes recommendations as to whether or not further actions are necessary, oF makes any
representation concerning Respondents’ compliance or noncompliance with any requirement of
this Order shall be certified by a responsible corporate officer of each Respondent. A
responsible corporate officer means: a president, secretary, treasurer, or vice-president in charge

of a principal business function, or any other person who performs similar policy or decision-
making functions. : :

86.  The certification required by § 85 above, shall be n the following form:

{ certify under penatty of taw that this document and all attachlﬁents‘were
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prepared under my direction or supervision in accordance with a system designed

" to assure that qualified personnel properly gather and evaluate the information

. submitted. Based on my inquiry of the person o persons who manage the systern,
or those persons directly responsible for gathering the information, the
information submitted is, to be the best of my knowledge and belief, true,
accurate, and complete. I am aware that there are significant penalties for
submitiing false information, including the possibility of fine and imprisonment
for knowing violations.-

Signature:
Name:

Tiile:
Date:

XIV. SAMPLING, ACCESS AND DATA AVAILABILITY

§7. Al results of sampling, testing, modeling or other data generated (including raw
data if requested) by Respondents, ot on Respondents” behalf, during implementation of this
Order shall be validated by Respondents and submitted to EPA within thirty (30) days of
Respondents’ receipt of the data. Respondents shall tabulate data chronologically by media.
EPA will make available to Respondents, data generated by EPA for the purposes of oversight of
the Work unless it is exempt from disclosure by any federal or state law or regulation.

88.  Respondents shall orally notify EPA at least seven (7) days prior to conducting
field sampling. AtEPA’s request, Respondents shall atlow split or duplicate samples to be taken
by EPA or EPA’s representative. ‘ '

89.  Site Access. Pursuantto RCRA § 3007(a), 42 U.S.C. § 6927(a), Respondents
shall provide access to the Site at reasonable times to EPA, EPA’s contractors and oversight
officials. Respondents shall also provide access at reasonable times to EPA, BPA’s contractors
and oversight officials to all records and docursentation in ifs possession or control, including
- those records and documents in the possession or control of Respondents’ contractors and
employees, related to the conditions at the Site and the actions conducted pursuant to this Order.
Respondents shall use their best efforts to gain access to areas owned by or in the possession of
someone other than Respondents, as necessary to implement this Order, as described in § 91;
‘below. Such access shall be provided to EPA, its contractors and oversight officiats. Thise
individuals shall be permitted to move freely about the Site and appropriate off-site arcas in”
order to conduct actions that EPA determines to be necessary. EPA, ils contractors, and
oversight officials shall notify Respondents of their presence on the Site by presenting their
credentials. All parties with access to the Site under this paragraph shall comply with all -
approved health and safety plans and regulations. '
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90.  Pursuant to this Section, any denial of access at reasonable times to any portion of
the Site property where a request for access was made for the purposes of enforcing the '
requirements of RCRA or this Order shall be construed as a violation of the terms of this Order
subject to the penalty provisions outlined in Section XVII (Penalties) of this Order.

91, Access Agreements. Where action under this Order is to be performed 1n areas
owned by, or in possession of, someone other than Respondents, Respondents shall use their best
efforts to obtain all necessary access agreements within forty-five (45} days of approval of any
Waork Plan for which access is necessary or as otherwise specified, in writing, by the EPA
Project Coordinator. Any such access agreement shall provide for access by EPA and its
representatives to move freely in order to conduct actions that EPA determines to be necessary.
. The access agresment shall specify that Respondents are not EPA’s representative with respect
to any liabilities associated with activities to be performed. Respondents shall provide EPA’s
Project Coordinator with copies of any access agreements. Respondents shall immediately
notify EPA if after using Respondents” best efforts they are unable fo obtain such agreements
within the time required. Best efforts as used in this paragraph shall include, af a minimum, 2
certified letter from Respondents to the present owner of such property requesting access
agreements to permit Respondents, EPA, and EPA’s authorized representatives to enter such
property, and the offer of payment of reasonable sums of money in consideration of granting
access. - Respondenits shall, within ten (10) days of its receipt of a denial of access, submit in
writing, a description of its efforts to obtain access. EPA may; at its discretion, assist |
Respondents in obtaining access. In the event EPA obtains access, Respondents shall undertake

the Work on such property and Respondents shall reimburse EPA for all costs and attorney fees
incurred by the United States in obtaining such access.

92.  Confidential Business Information. Respondents may assert a claim of business
confidentiality covering part or all of the information submitted to EPA pursuact to the terms of
this Order under 40 CFR § 2.203 in the manner described at 40 CFR § 2.203(b) and substantiated
with the information described at 40 CFR 2.204(e)(4}. Information EPA determines is
confidential will be given the protection specified in 40 CFR Parf 2. If no such claim or
substantiation accompanies the information when it is submitted to EPA, it may be made
available to the public by EPA or the state without further notice to Respondents.

93.  Privileged Documents. Respondents may assert that certain documents, records
and other information are privileged under the attomey-client privilege or any other privilege
recognized by federal law. If Respondents assert such a privilege in lieu of providing
documents, Respondents shall provide EPA with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the author’s

name and title; (4) the name and title of each addressee and recipient; (5) & description of the
contents; and (6) the privilege asserted by Respondents. However, no documents, reports or
other information created or generated pursuant to the requirements of this Order shall be
withheld on the grounds that they are privileged.
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04  All data, information, and records created or maintained relating to any solid or
Hazardous Waste found at the Site shall be made available to EPA upon request unless
Respondents assert a claim that such documents are legally privileged from disclosure.

Respondents shall have the burden of demonstrating to EPA by clear and convincing evidence
that such privilege exists. ' '

95.  No claim of confidentiality shall be made with respeet fo any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeological, scientific, chemical, or

engineering data, or any other documents or information evidencing conditions at or around the
Site. '

96.  Nothing in this Order shall be construed to limit EPA’s right of access, eniry,
inspection, and information gathering pursuant to applicable law, including but not limited to

" RCRA and CERCLA.

XV. COMPLIANCE WITH OTHER LAWS

. 97.  Respondents shall perform all actions required pursuant to this Order in
accordance with all applicable local, state, and federal laws and regulations. Respondents shall
obtain or caiise ifs representatives to obtain all permits and approvals necessary under such laws
and regulations in a timely manner s as not to detay the Work required by this Order.

© XVX RECORD RETENTION

98.  Respondents shall preserve and make available to EPA all records and
information, including raw data, relating to the Work performed under this Order, or relating to

any Solid Waste or Hazardous Waste found at the Site, for five (5) years following completion of
the Wark required by this Order. ' :

99,  Respondents shall acquire and refain copies of all documents that relate to the Site
that are in the possession of their employees, agents, accountants, contractors or atforneys.

100. Respondents shall make available to EPA all employees and persons, including
contractors, who engage in activities under this Order and ensure their cooperation with EPA

with respect to this Ozder. -

. 101.  After the five (5) year retention period and ninety (90} days before any document
or information is destroyed, Respondenis shall notify EPA and the State of [Hinois that such
documents and information are available for inspection, and upon request, shall provide the
originals or copies (at no exira cost} of such documents and information to EPA or the State of
Winois. Notification shall be in writing and shall reference the Effective Date, caption, and
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docket number of this Order and shall be addressed to EPA’s Director, Land and Chemuicals 7
Division. In addition, Respondents shall provide decuments and information retained under this
~ Section at any time before expiration of the 5 year retention period at the writlen request of EPA.

102.  All documents pertaining to this.Or'der shall be stored by Respondents in a B
centratized location at the Site, or an altemnative location chosen by Respondents to promote easy
access by EPA and its representatives. ‘

XVIL. PENALTIES

103.  Civil Penalties. Violation of this Order may subject Respondents to civil penalties
of up to seven thousand five hundred dollars ($7,500.00) per violation per day. The assessment
of penalties are provided for in Section 7003(b) of RCRA, 42 U.S.C. § 6573(b), as adjusted
pursuant to the Federal Civil Penalties Inflation Adjustment Act of 1990, as amended by the
Debt Collection Improvement Act of 1996, 28 U.S.C. § 2461 note. Should Respondents violate
this Order or any portion hereof, EPA may carry out the required actions unilaterally, pursuant to
any applicable authorities, and/or may seek judicial enforcement of this Order.

XVIIL RESERVATION OF RIGHTS

104. Notwithstanding any other provisions of this Order, the United States refains all
of its authorify to take, direct, or order any and all actions necessary to protect public health or
the environment or to prevent, abate, or minimize an actual or threatened release of hazardous
substances, pollutants, or contaminants, on, at, or from the Site, including but not limited to the

~ right to bring enforcement actions under RCRA, CERCLA, and any other applicable statutes or
regulations. ' ‘ '

_ 105. EPA reserves all of its statutory and regulatory powers, authorities, rights, and
remedies, both legal and equitable, which may pertain to Respondents’ failure to comply with
any of thie requirements of this Order, including without limitation the assessment of penalties
under Section 7003 of RCRA, 42 U.5.C. § 6973.

106.  This Order shall not be construed as a covenant not to sue, release, waiver, or
Timitation of any rights, remedies, powers, claims, and/or authorities, civil or criminal, which -
EPA has under RCRA, CERCLA, or any other statutory, regulatory, or common law authority of
the United States. B .

107. . This Order is not intended to be nor shall it be construed to be a permut. EPA™s:
approval of the Work and/er Work Plan does not copstifute a warranty or representation that the
Work and/or Work Plans will achieve the required cleanup or performance standards.
Compliance by Respondents with the terms of this Order shall not relieve Respondents of their
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obligations to coniply with RCRA or any other applicable local, state, or federal laws and
regulations. ‘

XIK. OTHER CLAIMS

108. By issuance of this Order, the United States and EPA assume no liability for
. injuries or damages to persons or property resulting from any acts or omissions of Respondents. -
- The United States or EP A will not be deemed a party to any contract, agreeroent or other -
arrangement entered into by Respondents or their officers, directors, employees, agents,

successors, assigns, heirs, trustees, receivers, contractors, or consultants in carrying out actions
- pursnant to this Order.

XX, INSURANCE

109.  Prior to commencing the on-site Work under ihis Order, Respondents shall
secure, and shall maintain in force for the duration of this Order, and for two (2) years after the
completion of all activities required by this Order, comprehensive general liability insurance and
. automobile insurance with limits of two million dollars ($2,000,000.00), combined single limit,
naming FPA as an additional insured. Prior to commencement of the Work ander this Order,
and annually thereafter on the anniversary of the Fffective Date of this Order, Respondents shall
provide EPA with certificates of such insurance and a copy of each insurance policy. It
Respondents demonstrate by evidence satisfactory to EPA that their contractors and
subcontractors maintain insurance equivalent to that described above, or insurance covering
some or all of the same risks but in an equal or lesser agnount, then Respondents need provide

only that portion of the insurance described above which is not-maintained by the contractors and
subcontractors. ' '

110.  For the duration of this Order, Respondents shall satisfy, or shall ensure that their
contractors or subcontractors satisfy, all applicable laws and regulations regarding the provision
of employer’s liability insurance and worker’s compensation insurance for all persons
" performing the Work on behalf of Respondents, in furtherance of this Order.

111.  Prior to commencing the Work under this Order, Respoﬁdcnts shall certify to
EPA that their contractors and subcontractors have obtained the required insurance. -

XXI. COST ESTIMATES AND FINANCIAL ASSURANCE

112.  Cost Estimates. Within thirty (30) days after the Effective Date of this Order
Respondents shall submit to EPA a detailed written initial estimate, in current dollars, of the cost
of hiring a third party to perform the Work described in Section VII (Work to be Performed). A

third party is a party who: (1) is neither a parent nor a subsidiary of any of the Respondents and
(ii) does not share a common parent or subsidiary with any of the Respondents. The initial cost
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estimate must account for the total costs of the work activities described in Section VI (Work to
be Performed) for the entire period of this Order, including any necessary long term costs, such
as operation and mamntenance costs, monitoring costs, and institutional confrols. The cost
estimate nust nof incorporate any saivage value that may be realized from the sale of wastes,
facility structures or equipment, land or other assets associated with the Site. The cost estimate
shall include a schedule to complete the Work described in Section VI (Work to be Performed).

113. Concurrent with the submission of any Work Plan(é) for additional work required
under Section XXIII (Additional Work), Respondents shall submit revised detailed written
estimate(s), in current dollars, of the cost of hiring 2 third party to perform the Work.

114, Respondents shall submit each cost estimate to EPA for review, pursuant to
Section IX (EPA Approval of Deliverables).

115. Assurances of Financial Responsibility for Completing the Work. If the Work 1s
expected to exceed six (6) months as detailed in the schedule to be submitted as part of the cost
estimate under 9§ 112, in order to secure the completion of the Work in accordance with this
Order, Respondents shall establish financial assurance in the form of a trust fund administered by
a trustee who has the authority fo act as a trustee undex federal-or state law and whose trust
operations are regulated and examined by a U.S. federal or state agency and that is acceptable in
all respects to the EPA. The trust agreement shall provide that the trustee shall make payments
from the fund only for the costs of performing the Work required under this Order, and only after
EPA has advised the trustee that the Work has been performed In accordance with the
requirements of the approved Work Plans. The trust agreement shall further provide that the
. trustee shall not refund to the grantor any amownts from the fund unless and until EPA has

advised the trustes that the Work under this Order has been successfully completed.

116. If financial assurance is required under § 115, Respondents shall submit a draft
trust agreement to EPA for review pussuapt to Section IX (EPA Approval of Deliverables)
within thirty (30) days after the Effective Date of this Order, concurrently with Respondents’
submission of the initial cost estimate required by § 112. The trust agreement shall be in form
and substance satisfactory to EPA, determined in EPA’s sole discretion.

117. Within thirty (30) days after EPA’s approval of both the initial cost esti.mate and
the draft frust agreement, whichever date is later, Respondents shall establish a trust fund in an
amount at least equal to the initial cost estimate approved by EPA.

118.  If financial assurance is required, Respondents shall submit an original copy of
the trust agreement to: Craig Melodia, Associate Regional Counsel, Office of Regional Counsel,
17.8. EPA Region 5, 77 West Jackson Blvd., Chicago, inois, 60604-3550.

25



119. Respondents’ inability to post financial assurance for completion of the Work
shail in no way excuse performance of any other requirements of this Order, including, without

limitation, Respondents” obligation to complete the Work in strict accordance w1th the terms of
this Order.

120. Reduction of Amount of Financial Assurance. If Respondents believe that the
estimated cost to complete the remaining Work has diminished below the amount covered by the
existing financial assurance provided under this Order, Respondents may, on any anniversary
date of the Effective Date of this Order, or at any other time agreed to by EPA and Respondents,
submit a written proposal to EPA to reduce the amount of the financial assurance provided under
this Section to the estimated cost of the remaining Work to be performed. The written proposal
shall specify, 4t a minimurn, the cost of the remaining Work to be performed and the basis upon
which such cost was calculated. The decision whether to approve a proposal to reduce the

“amount of financial assurance shall be within EPA’s sole discretion and EPA shall notify
Respondents of their decision regarding such a propesal in writing. Respondents may reduce the
amount of the financial assurance only after receiving EPA’s written decision and only in '
accordance with and to the extent permitted by such written decision.

i21. - Release of Financial Assurance. Respondents may submit a written request to the
Director, Land and Chemicals Division, EPA Region 5, that EPA release Respondents from the
requirement to maintain financial assurance under this Section at such time as EPA has provided
written notice, pursuant to Section XXIV (Termination and Satisfaction) that Respondents have
demonstrated that all the terms of this Order have becn addressed to the satisfaction of EPA. The
Director, Land and Chemicals Division, shall notify Respondents and the Trustee in writing that
Respondents are released from all financial assurance obligations under this Order.

XXIL ADDITIONAL WORK

122. TEPA may determine or Respondents may propose that certain tasks are necessary
in addition to or in lieu of the tasks included in any EPA-approved work plan when such
additional work is necessary to meet the objectives of this Order. EPA may determine that
Respondents shall perform any additional work and EPA will specify, in writing, the basis for its
determination that any additional work is necessary. Within five (5) days afier the receipt of
such determination, Respondents shall have the opportunity to ineet or confer with EPA. to
discuss any additional work. Respondents shall submit for EPA approval a work plan for any -
additional work. Such work plan shall be submitied within ten (10) days of Respondents” receipt
of EPA’s-determination that any additional work is necessary, or according to an alternative
schedule established by EPA. Upon approval of a work plan for any additional work,
Respondents shall impiement the work plan for any additional work in accordance with the
schedule and provisions contained therein. The work plan for any addmonal work shall be .
incorporated by reference into this Order.
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XX, TERMINATION AND SATISFACTION

123. - The provisions of this Order shall be deemed terminated and satisfied by
Respondents upon written notice from EPA. that Respondents have demonstrated that all of the
terms of this Order, including any additional work as may be performed pursuant to Section
XXII (Additional Work), have been addressed to the satisfaction of EPA. Termination of this
Order shall not terminate Respondents” obligation to comply with: Sections XIV (Sampling, .

Access and Data Availability}; XVI (Record Retention); and XVII {Reservation of Rights) of
this Order. ' ) .

XXIV. SEVERABILITY

124. T a court issues an order that invalidates any provision. of this Order or finds that ’
Respondents have sufficient cause not to comply with one or more provisions of this Order,
Respondents shall remain bound to comply with all provisions of this Order not invalidated or
deternrined to be subject 1o a sufficient cause defense by the court’s order.

XXV. EFFECTIVE DATE

125, ' This Order shall be effeciive foutteen (14} days after the date on which it is
signed by the Director, Land and Chemicals Division, EPA, Region 5 (the “Effective Date”),
unless EPA agrees to modify the Effective Date. |

XXVL OPPORTUNITY TO CONFER

126. Respondents have the opporturity o confer with and/or submit information to
EPA concermning the validity of this Order, including the basis for this Order, the terms of this
Order, and the applicability of this Order to eack Respondent. Prior to the Effective Date of this
Order, Respondents may request a conference regarding this Order with EPA. If requested, the
conference shall occur within ten (10) days of the request, unless extended by EPA, and shall
take place at EPA’s offices, 77 W. Jackson Boulevard, Chicago, Hlinois. EPA shall deen a
“failure to request a conference as a waiver of the opportunity to confer.

127.  Atany conference held pursuant to this section, Respondents may appear n
person, or be represented by an attorney or other representative. Respondents may request a
conference with EPA as a group, or separately. Respondents shall contact Craig Melodia, EPA.
~ Attorney, at (312) 353-8870, to request a conference. . :

178, ¥f such a conference is held, Respondents may present any evidence, arguments or
comments regarding this Order, its applicability, any factual determinationis on which the Order
is based, the appzopﬁateness of any action that the Respondents are ordered to take, or any other .
relevant and material issue. Any such evidence, arguments or comments should be reduced to
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vrriting and submitted to EPA within three (3) days following the conference. This conference is
not an evidentiary hearing, and does not constitute a proceedmg to enforce this Order. It does
not give Respondents a right to seek review of this Order, or fo seek resolution of potential
liability, and no formal transcript of the conference will be made.

129.. Whether or not Respondents request a conference, Respondents may submit
evidence, arguments or comments on the validity and necessity of this Oxder, and the
applicability of this Order to Respondents in writing prior to the Effective Date of this Order.
EPA will add to the admindstrative récord any relevant and material information that
Respondents provide prior to the Effective Date of this Order. Any such writing should be
directed to Craig Melodia, at the following address: :

U.S. Environmental Protection Agency, Region 5
Office of Regional Counsel (C-14J)

77 W. Jackson Blvd.

Chicago, IL 60604-3590

130.  If after a conference is held and/er relevant and material information is submitted
EPA determines that any element of this Order warrants modification or revocation, EPA will
modify or revoke this Order in whole or in part in writing and issue a copy 1o the Respondents.

131, Except as otherwise provided in this Order, no modification to or revocation of
this Order shall be effective unless and until it is issued in writing by EPA. '

132. Respondents are hereby placed on notice that EPA will take any action that may
be necessary in the opinion of EPA for the protection of public health and welfare and the
environment, and that any information submitted pursuant to this section may be used in any
subsequent civil or crimminal proceeding. : - - '

XXVIL MODIFICATION OF THIS ORDER

133.  Fxcept for Modification of the Work Plan as provided in Section X, this Order
may only be modified by EPA. Any modification shajl: be in writing; have as their effective date
the date on which they are signed by EPA; and be mcorporated into this Order.

_ 134. No informal advice, guidance, suggestion, or comment by EPA regarding reports,
plans, specifications, schedules, or any other writing submitted by Respondents shall relieve
Respondents of their obligation to obtain such formal approval as may be required by this Order, .

“and to comply with all requirements of this Order unless it is formally modified. Any
deliverables, plans, technical memoranda, reports, specifications, schedules and attachments -

required by this Order are, upon approval by EPA, incorporated into and enforceable under this
Order. ' '
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XXVIif. NOTICE OF INTENT TGO COMPLY

135.  Fach Respondent shall, prior to the Effective Date of this Order, provide written
notice to EPA of Respondent’s irrevocable intent to comply with this Order. Failure to respond,
' or failure to agree to fully and completely comply with. this Order, shall be deemed a refusal to
comply with this Order. ' ' :

M
- IT IS SO ORDERED this% day of &P}'va‘/ 2012

by @mﬂ

Marearel M. Gherriero™ |
Director o

Land and Chemicals Division
EPA Region 5

GEOEIVED)

CSEP 27 2012

REGIONAL HEARING CLERK
LS. ENVIRONMENTAL
PROTECTION AGENCY.
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