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the requirements of the Executive Order. Gathering the data for and then preparing the elaborate
cost benefit and regulatory analyses the Order requires consumes extensive agency resources —
both time and money — and both are in short supply. Steps must be taken to reduce this
wasteful expenditure of scarce agency resources.

4. There is also the problem of transparency. Irecognize that the Clinton Executive
Order made significant strides in open the OIRA review process to public scrutiny. But the
procedures set forth in the Clinton Order can still be evaded by OIRA-agency discussions at the
preliminary stages of the regulatory process. And the Executive Order explicitly keeps out of
public view materials exchanged by the agency and OIRA, leaving a gaping hole in the public
record. To be sure, the President has a right to engage in confidential conversations with
Executive Branch officials. But that right is limited by the obligation, in the course of a
rulemaking governed by the Administrative Procedure Act, to engage in off-the-record
communications that often lead the agency to alter its position on matters of public importance.
It is time to make the OIRA review process fully transparent.

2. Recommended Reforms:
As noted above, the Executive Order should be revised in the following ways:

A. To end mandatory review of agency rules simply because they might impose
significant annual costs. OIRA should review, at most, a handful of regulations annually, and
those regulations ought to be selected by OIRA, in consultation with the agencies, because of the
clear-cut importance of the rule to our nation’s economy or because the rule raises important
policy considerations that cut across many Executive Branch agencies. At a minimum, the
longstanding $100 million in annual cost yardstick should be scrapped. Apart from the fact that
it has always been an artificial metric, there is often no correlation between the costs imposed by
a rule and the novelty or complexity of the issues posed by the rule. Moreover, the $100 million
figure is objectionable for purely symbolic reasons that should be repudiated by this
Administration: It underscores the Executive Order’s single-minded focus on costs rather than
benefits. It may be that a rule is significant if it yields benefits in excess of that amount. Given
that the avowed purpose of the Executive Order is to ensure rationality in the administrative
process, the use of a wholly arbitrary metric based solely on costs to select rules to review
undermines that notion.

B. To state explicitly that OIRA has no authority to displace decisional authority
assigned to the agency by Congress and its role is to advise agencies on how to make regulation
more effective and efficient. This reform is needed in order to distance the Obama
Administration from the unitary executive theory that underlies the justification for the Executive
Order articulated in the Reagan Administration and never renounced by following
Administrations.
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C. (i) To make clear that where an agency is seeking to promulgate a rule under a statute
that forbids using cost benefit analysis as a decisional criteria — as does, for instance, the health
standards provision of the OSH Act — the agency will not be required to (or even “encouraged”
to) prepare a cost benefit analysis. Time and again, health and safety rules have been weakened
for impermissible cost benefit reasons, largely at OIRA’s insistence. It is time for this practice to
come to an end;

(i1) To make clear that where the agency is seeking to promulgate a rule under a
statute that places preeminent value on health or safety, and does not expressly contemplate the
consideration of costs, the agency will not be required by OIRA to prepare a cost benefit analysis.
It may be that some variant on cost effectiveness analysis — such as that employed in response to
the D.C. Circuit’s decision in the lockout/tagout case — may be encouraged, so long as there is
some reasonable limit on the lengths an agency may be forced to go to demonstrate that the
regulatory choices it has made is, in fact, cost effective;

(iii) To make clear that cost benefit analysis may be required only in instances where
the agency is developing a rule under a statute that explicitly obligates the agency to consider
costs as a decisional criteria;.

(iv) To direct OIRA to undertake a review of the current methodology for cost benefit
analysis to determine why these analyses systematically overestimate the cost of regulation and
underestimate (or omit altogether) the benefits of regulation. OIRA should also be directed to
revise its practice of heavily discounting the benefits in health rules to health and safety rules,
especially where discounting is used to block needed protections that will benefit future
generations.

D. To accelerate, not further ossify, the regulatory process.

E. To make explicit that OIRA shall not second-guess an agency on technical, scientific
or engineering matters within the agency’s expertise.

F. To make the OIRA review process transparent and accountable by requiring that all
communications between OIRA and an agency during the course of OIRA review of an agency
rule should be documented and placed in the agency’s rulemaking record no later that the
publication of the final agency rule.

Please let me know if you have questions. I can be reached at
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