


resolve scientific disagreements and uncertainty from science policy and policy questions.
Further delineation would provide policy officials with the best available scientific
information as well as defined policy options. The public would also benefit from more
transparent discussions of the three issues.

Statuatory Constructs that Preclude Cost Considerations. Critics suggest that OIRA and
agencies should not perform benefit-cost or cost-effectiveness analysis in cases where court
decisions or the law explicitly prohibits Executive branch agencies for using the analytic
results. They argue that analysis in these situations is either wasteful or undemocratic
because it second-guesses the most representative branch of government.

| disagree with this recommendation as a matter of principle and practice. First, to fulfill
OIRA’s role to ensure agencies provide the public with unbiased information on its decisions,
all decisions must be included. If there is no information on a whole set of decisions, the
public is denied the information needed to compare alternatives, to petition its
representatives, or to evaluate candidates’ positions. Rather than promoting a democratic
ideal, it is a step toward tyranny when elected officials are unwilling to have their decisions
open to public review.

Further, as a practical matter, agencies and OIRA should provide this information since
Congress changes the law. During my tenure at OIRA, a court decision concerning the
Resource Conservation and Recovery Act (RCRA) would have required EPA to impose hundreds
of millions of dollars in hazardous waste treatment costs for de minimis benefit. Although
the court left EPA little discretion, it performed an economic analysis that laid bare the
staggering inefficiency of this court decision. This analysis persuaded the Clinton
Administration and the Congress to pass with bipartisan support a narrow law to overturn the
court decision. If EPA had not performed this analysis, policy officials would not have this
information. Similarly, Congress amended the Safe Drinking Water Act to allow EPA to use
benefit-cost analysis to set priorities among all the potential drinking water contaminants.
These bipartisan amendments arose from EPA and Congressional unhappiness with the Act’s
previous priority-setting construct. Therefore, OIRA and the agencies should not omit
informative analysis simply due to current law; good analysis can improve both regulation and
law.

| appreciate the opportunity to comment on this very important subject. If you have any
questions concerning these comments, please do not hesitate to contact me.

Sincerely,

Jonathan Gledhill



