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Enclosed, please find a copy of Fixing Regulatory Review: Recommendations for the
Next Administration. In that report, issued by the Institute for Policy Integrity (“IPI”)
in December 2008, we provide a detailed set of recommendations for reforming the
process of regulatory review, as well as a markup of Executive Order 12,866 that
incorporates those substantive recommendations. We continue to endorse all of the
recommendations in that report.

In addition, we would like to submit these comments to expand upon our proposal
to review agency inaction through an annual petition review process, and to provide
thoughts on how the Office of Information and Regulatory Affairs (“OIRA”) can
facilitate sound decisionmaking within independent agencies.

Agency Inaction

Under the current executive order, the primary role of OIRA is to review agency
action. While this function has come under criticism over the years,! we believe that
OIRA does have an important role to play in ensuring that agency decisionmaking is
informed and well-justified. So long as methodological biases that tilt cost-benefit
analysis in an antiregulatory direction are eliminated, OIRA review will pose little
risk of systematically weakening regulation. To the contrary, OIRA review instead
will facilitate sounder regulatory practices that maximize the net benefits delivered
by agency policy.

However, there is a deeper institutional bias that disfavors regulation. Because
OIRA only reviews agency action, but does not review agency inaction, the current
executive order reduces the incentive for agencies to act on pressing social
problems. Assuming that agencies are not systematically inclined towards
overregulation, the existence of OIRA review of agency action, without some parallel
mechanism to prod agencies to act when it would increase well-being, has a
generally antiregulatory effect.

Some steps have been taken by previous administrations to counteract this effect,
both formally and informally. Informally, it has always been within the power of the
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OIRA Administrator to work with agency heads to formulate new rulemakings. The
power has been used to greater or lesser extent, depending on the disposition of the
Administrator, and takes place outside the rulemaking process. While informal
coordination between OIRA and the agencies can be extremely productive and
should be encouraged, alone it is an insufficient counterbalance to the checking
effect that OIRA’s current review process has.

The most important existing formal mechanism to review agency inaction is the
practice of issuing “prompt letters” adopted by then-Administrator John Graham in
2001. The purpose of the prompt letter is to “to bring a policy matter to the
attention of agencies” and to “permit[] public scrutiny and debate” of the issue.?
Prompt letters have covered a variety of topics, including critical habitat under the
Endangered Species Act,? crash tests,# and trans fatty acids in foods.5 In certain
cases, prompt letters stimulated important dialogue between agencies and OIRA
and ultimately led to the adoption of regulations.

However, the prompt letter process has been used irregularly—only fifteen prompt
letters have been issued, and the last prompt letter was issued in April 2006.6 This
number is dwarfed by the number of regulatory actions that OIRA has reviewed.
Because prompt letters have no basis in the executive order, there is no requirement
that OIRA issue prompt letters at all, or that agencies respond. In addition, because
they are an ad hoc measure—adopted on OIRA’s own initiative—there is no
additional funding to support this function. When staffing or other resources are
stretched, prompt letters must give way to OIRA’s more formal role of reviewing
regulations proposed by agencies.

OIRA also has no mechanism to structure the process of developing prompt letters.
There is an essentially limitless number of potential regulations that agencies could
adopt and that OIRA could prompt. One of the most difficult questions for
establishing a mechanism to review inaction is how to cabin that review in a
meaningful way. The prompt letter process does not propose any means to limit the
scope of OIRA’s discretion or direct OIRA to particularly pressing issues. Because
there is no public process to solicit views from affected interests or stakeholders, it
is impossible to know how OIRA decided to focus on some issues rather than others.
Where we are aware of how OIRA settled on particular issues, this information is
not comforting. For example, one of the most important prompt letters, issued in
January 2003, asked agencies to consider forty-nine regulatory-reform proposals.”
These proposals were almost all generated directly by the regulated community,
without input from interest groups, stakeholders, or the general public.

Because prompt letters do not go far enough in correcting the imbalance caused by
OIRA review of agency action, we have proposed an alternative mechanism to
review agency inaction. There are several key realities that must be respected in
designing this mechanism. First, because agencies are already overburdened
carrying out their existing statutory mandates, it is important that review of
inaction will not create substantial new burdens for agencies. Second, given the
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boundless number of topics on which agencies do not act, it is important to cabin
OIRA’s discretion to direct agency action. Third, agencies should have the final say
over their own priorities and agendas, subject to judicial review. Fourth, the
process should take place in the context of agency agenda-setting, so that ideas for
new rulemakings can be evaluated in light of overall agency priorities. Finally, there
should be an open and publicly accessible process for reviewing inaction, and
stakeholders should have the opportunity to submit comments to influence that
process.

We recommend a review process that takes place during the agencies’ policy
meeting that is convened by the OIRA director each year. Under the existing
executive order, the purpose of this meeting is “to seek a common understanding of
priorities and to coordinate regulatory efforts to be accomplished in the upcoming
year.”8 This meeting provides a convenient and discreet opportunity for OIRA to
assess areas where agencies have not acted, as part of an overall agenda-setting
process for the coming year.

To structure that review, agencies should be required to compile a list of all
petitions for rulemakings that they have received during the previous year, along
with substantive comments that agencies received regarding those petitions.
Petitioners should be invited to submit additional comments, directed to OIRA,
describing why a new regulation is justified on cost-benefit grounds. A portion of
the meeting should be open to the public so that additional comments can be
submitted on the rulemaking proposals.

This new process would give OIRA the opportunity to weigh in on areas where
stakeholders have identified a need for agency action. Under existing procedures,
agency denials of petitions for rulemakings are not subject to OIRA review, and they
receive very deferential review by courts.? The OIRA review process would help
ensure that petitions for rulemakings are given full consideration by agencies and
would provide an independent analysis of the merits of the proposal. Further, by
requesting cost-benefit analysis from the petitioners, the process would encourage
petitioners to show how proposed rules would be net-benefit maximizing—creating
an opportunity for cost-benefit analysis to be used to support new regulation.

Because of the historic checking function of OIRA, it is important to develop some
mechanism to spur agencies to act when action is justified; otherwise, a systematic
bias within the structure of OIRA review will persist. The current prompt letter
mechanism, while an improvement, is not sufficient given its ad hoc nature and lack
of adequate structure. The mechanism that we propose fits well within the existing
structure of review, gives OIRA the opportunity to review agency inaction in a
structured and cabined fashion, and allows for adequate public input. With this new
mechanisms in place, OIRA would remove an important bias that currently tilts
review against regulation.

IPI Comments 3 Feb. 13, 2009



Independent Agencies

Under the current executive order, independent agencies are not subject to review
by OIRA. These agencies, while not fully subject to presidential control, carry out
many important administrative functions and promulgate rules in several important
substantive areas. No less than for agencies directly presided over by the executive,
it is important that independent agencies arrive at decisions through rational
decisionmaking processes and take full account of the consequences of their actions
and inaction.

Although it is clear that independent agencies should undertake cost-benefit
analysis when appropriate, the deeper questions are whether the President can and
should create and enforce a requirement that they do so. Putting aside whether
Congress was successful in creating truly “independent” agencies,1? the intent to
insulate certain agencies from direct presidential control is clear. Many of the most
important agencies, such as the Federal Communications Commission (FCC) and the
Federal Trade Commission (FTC), were established by Congress as independent
agencies. As such, the heads of these agencies do not serve at the pleasure of the
President, but are appointed for fixed terms (often exceeding a presidential term of
office). In many cases, the leadership is explicitly multi-partisan, such than no more
than a simple majority of the governing body can belong to the same political party.

There are many potential rationales for why Congress would want to insulate
certain agencies from full presidential control. Continuity and uniformity of policy
through changes in administration—free from wild swings or abrupt policy
reversals—is an important justification for independent agencies. At the time of the
creation of the FTC, the Senate Committee Report gave the following statement to
justify the creation of an agency removed from presidential authority:

The need has long been felt for an administrative board which would act in
these matters in aid of the enforcement of the [laws], which would have
precedent and traditions and a continuous policy and would be free from the
effect of such changing incumbency as has in the nature of things
characterized the administration of the Attorney General’s office.11

Although this concern was expressed in 1914, it remains equally legitimate today.
The presidential elections of 1980, 1992, 2000, and 2008 all brought major shifts in
policy orientation to the White House. For agencies under presidential control,
these elections also brought important swings in how the laws were interpreted and
enforced. Other things being equal, these kinds of policy shifts are undesirable
because they increase legal uncertainty, upsetting legitimate expectations and
interfering with the planning processes necessary to structure a business’s future
and make personal decisions.

Independent agencies can also be justified as protectors of the interests of out-of-
power minorities in the regulatory process. “In contrast to pure executive agencies,
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independent agencies. .. serve as process-reinforcing or pluralism-reinforcing
referees rather than reflexive servants of the president’s majoritarian will.”12 To the
extent that independent agencies impede the ability of the President to carry out his
political agenda without making concessions to the opposition party, minority
interests are protected.

Legal issues would also arise if the President attempted to subject independent
agencies to review by OIRA. The Supreme Court has not settled the exact
“independence” of independent agencies. In determining that the President could
not remove Commissioners of the FTC at will, the Court found that independent
agencies “cannot in any proper sense be characterized as an arm or an eye of the
executive. Its duties are performed without executive leave and, in the contemplation of
the statute, must be free from executive control.” **

The Court has also found, however, that immunity of executive branch officials from
presidential control is only constitutional if “the Executive Branch [has] sufficient
control. .. to ensure that the President is able to perform his constitutionally
assigned duties”# including to “take Care that the Laws be faithfully executed.”1> It
is possible to argue that Congress could not hinder the executive from placing a
cost-benefit analysis requirement on all executive agencies (including independent
agencies) to ensure that the agencies are faithfully executing the laws they
administer by engaging in rational decisionmaking context.

Given the constitutional problems associated with harsh restrictions on presidential
oversight of executive officers, courts may be inclined to read the enabling statutes
of the independent agencies broadly to avoid addressing the constitutional
question.1® These statutes can be interpreted in a variety of ways, some which are
consistent with the President imposing a cost-benefit analysis requirement.1”

While there are plausible legal arguments that the President may have the authority
to require cost-benefit analysis, this question is far from settled. Courts have
recognized a number of mechanisms for the President to assert indirect control over
the independent agencies,18 but they have not affirmatively upheld the degree of
direct oversight that application of the executive order’s requirements for
regulatory review would entail. At the very least, strict application of such
requirements would set up the possibility of undesirable intra-branch conflicts—
with resolution potentially occurring in the courts.

Given Congress’s intent to maintain greater independence for certain agencies and
the legal uncertainties surrounding the imposition of strict requirements on
independent agencies, the President should not subject the regulations of
independent agencies to the same level of OIRA review as traditional agencies.
However, that does not mean that there is no role for OIRA to play in an advisory
capacity.
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To signal the importance of cost-benefit analysis for independent agencies, and to
create a mechanism where both majority and minority members of governing
bodies of independent agencies can commission an independent cost-benefit
analysis, the President should revise the executive order under section 6(b) to insert
the following language as a numbered paragraph:

At the request of any member of the governing body of a multimember
agency whose members can only be removed by the President for cause,
OIRA shall review any cost-benefit analysis conducted by any of these
agencies in support of a proposed major regulation, or, if no cost-benefit
analysis has been undertaken, conduct a cost-benefit analysis of any major
regulation proposed by the agency.

This language does not subject independent agencies to OIRA review, but it does
create a procedural mechanism to facilitate sound cost-benefit analysis of the
proposed regulations of independent agencies. Because the final decision to adopt a
rule continues to rest with the independent agency, and because OIRA review of
agency action is only triggered by a representative of the agency, it is unlikely that
this provision will be found impermissible—it largely amounts to an offer of
assistance from OIRA to the independent agencies.

Because this new provision would create additional burdens on OIRA, there should
be appropriate increases in OIRA’s resources.

Conclusion

We are extremely pleased that the President has decided to revise the executive
order governing regulatory review. We certainly agree that there are many lessons
that can be learned from past experience with cost-benefit analysis and review of
agency action. These lessons can be put into action to improve the administrative
process and deliver greater regulatory benefits at lower costs. In this endeavor, the
President has our enthusiastic support.
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