COUNTY OF SISKIYOU

Board of Supervisors

P.O. Box 750 & 201 Fourth Street {530) 842-8005
Yreka, California 96097 FAX {530) 842-8013
www.co.siskiyou.ca.us Toll Free: 1-888-854-2000, ext. 8005

March 3, 2009

President Barack Obama

The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Re: Agreement in Principle for Removal of
Hydroelectric Facilities on the Klamath River

Dear Mr. President:

This letter is a request by the Board of Supervisors of the County of Siskiyou, California, that you
direct that an investigation and review be conducted of the activities of the Department of the
Interior and other federal agencies in their participation in the activities to remove the dams on
the Klamath River.

It is the concern of the Board of Supervisors of the County of Siskiyou that current efforts of the
Department of the Interior and other federal agencies to remove these dams, circumvent the
NEPA process, and remove any liability or responsibility with respect to the removal of these
facilities. Such an approach to this issue is likely to be harmful to the citizens of Siskiyou County,
California.

In the waning days of the Bush Administration, the Department of the Interior, in conjunction with
the Governors of the States of California and Oregon, reached an Agreement in Principle (AIP)
with a private hydroelectric power generating company to remove those facilities without the
consent of the people of Siskiyou County. In fact, no reliable economic analyses have been
conducted regarding the impacts on the local economy. There is a likelihood of dioxin behind the
dams and the result of the removal of these facilities will cause serious deleterious effects on
aquatic habitat and species.

These issues are particularly urgent and require immediate attention, given that it is the intention
of principal parties to have enacted legislation that will require expenditure of billions of dollars for
dam removal, cause serious economic dislocation to the County of Siskiyou without any
compensation, and result in the federal government unilaterally usurping the authority of the local
elected body to effectively carry out the will of the citizens of the County of Siskiyou. The
principal parties have publicly indicated that the removal of the dams is imminent, even before
any environmental review is conducted. It is particularly discouraging that your administration is
apparently aiding these parties in obtaining legislation that would remove the process from
effective environmental review, avoid NEPA, cause serious economic dislocation to the County,
threaten the water supply of the City of Yreka, and place sole decisionmaking authority in the
hands of the Secretary of the Interior over one of the most significant natural resources in the
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United States. It is particularly disturbing that your administration is supporting the removal of
clean hydroelectric power for 70,000 homes, a renewable energy resource, for which you have
indicated support, which will result in the replacement of that energy through the use of coal fired
power plants. Perhaps someone in your administration can provide guidance and insight as to
how this type of activity is consistent with your administration’s reported goal of encouraging
clean power.

We have previously contacted Secretary Salazar and received no response. We have
contacted the Committee Management Secretariat which regulates the Federal Advisory
Committee Act activities under Public Law No. 92-463 because of our concerns with respect to
the type of meetings being undertaken. We have also contacted the Federal Energy Regulatory
Commission with our concerns and received no meaningful response. At the last FERC meeting
in Yreka, California, in the County of Siskiyou, the representative of the United States stated that
he neither represented the current nor the former administrations. It certainly would be helpful to
know who represents your administration in these activities.

We also believe that the federal government has a respansibility to coordinate its actions with the
County of Siskiyou. Attached is our letter o Secretary Salazar expressing these concerns.

We would respectiully request that you direct someone in your administration to meaningfully
respond to the concerns of County of Siskiyou before it is too late.

Respecifully,
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Mdrcia Armstrong, Supervisaor,*LDistrict 5

Encls: [Salazar ietter]
[AIP document]
[Protocol document]
[Commission letter]
[FERC letter]
[Herger letter]
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cc: Senator Dianne Feinstein
Senator Barbara Boxer
Congressman Wally Herger
Congressman Mike Thompson
Congressman Greg Walden
Senator Ron Wyden
Senator Jeff Merkley
Governar Amold Schwarzenegger
Governor Ted Kulongoski
Klamath County Board of Supervisors
Humboldt County Board of Supervisors
Del Norte County Board of Supervisors
Trinity County Board of Supervisors



COUNTY OF SISKIYOU

Board of Supervisors

P.0. Box 750 = 201 Fourth Street (530) B42-8005
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February 17, 2009

Secretary Ken Salazar

U.S. Department of the Interior
1849 C Street, N W,
Washington, DC 20240

Re: Coordination Reguirements and the Agreement in Principal for Removal of
PacifiCorp’s Dams on the Klamath River.

Dear Secretary Salazar:

This ietter is to bring to your atftention certain concerns that the County of Siskiyou.
has with respect to actions of your department in conjunction with the siates of
Oregon and California regarding PacifiCorp’s dams on the Klamath River and the
impacts of their potential removal on Siskiyou County.

This-letter is written to vou consistent-with-the "REMEDIES-AND RESERVATIONS"
portion of the Agreement for Confidentiality of Settlement Communications and
Negotiations Protocol Related to The Klamath Hydroelectric PrOJect Specifically,
Section 5.1 allowing contacis such as this.

While the County has seveial specific concerns, which are addressed to you under
separate cover, we wish to bring to your attention the provisions of Title 435 of the
United States Code Section 1712, Of concern are the provisions of Section 1712
(c)(9) that the Secretary of the Department of the Interior coordinate with local
_ government with respect to lands under its jurisdiction. Furthermore, the
Coordination provisions under Section 1712 mandate that the Secretary of the
Interior “...provide for meaningfu! public involvement of local government officials,
both elected and appointed...including early public notice of proposed decisions which
may have a significant impact on non-Federal lands.” Furthermore, plans developed
“shall be consistent” with local pians to the maximum extent consistent with federal
law. Certainly the proposed removal of dams on the Klamath River falls within the
provisions of dedisions of your department that will have a significant impact on non-
federal lands.

itis the County’s position that it has not been meaningfully included in the process
and in fact, given the manner in which the current activities are being conducted with
respect to the proposed removal of the dams on the Klarmath River, the County is
being effectively substantively excluded while facially being allowed to participate. Ii
shouid also be noted that the local governments identified in Section 1712 include
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local cities, irrigation districts, school districts and possibly Resource Consearvation
Districts. To our knowledge, the City of Yreka has never been consulted with respect
to impacts on its water supply nor have any of the other local districts, including
schools, been consulted. While some of these issues may seem minor in comparison
ta the larger scheme being undertaken by the states of Oregon and California,
PacifiCorp, and the United States, they are of significant Iimportance to the citizens of
the County in which the majority of these acts are being undertaken.

We respectfully reguest that you review the actions undertaken by your predecessor
and commit on behalf of your department to working with the County of Siskiyou in'a
meaningful manner and providing an equal piace at the table for the representatives
of the County subject to this proposal. We look forward to your response at your
earliest convenience and we would ask that you kindly note that there are activities
underway as this letter is being presented which are likely to materially affect the
citizens of Siskiyou County and which the County has not been allowed to
meamngfully partnupate :

Respectfu]ly, e __,‘ .J/'/'."’

Siskiyou County Board of Supervisors

cc: Governor Arnold Schwarzenegger
Governor Ted Kulongoski
Congressman Wally Herger
- Senator Dianne Feinstein
Senator Barbara Boxer



Signature Copy

AGREEMENT IN PRINCIPLE
L INTRODUCTICN

WHEREAS, the Parties to this Agreement in Principle (“Agreement™) have entered into arms-
length negotiations to address issues pertaining to the resolution of certain litigation and aother
controversies in the IKlamath Basin, including a path forward for possible Facilities removal; and

WHEREAS, this Agreement memorializes broad principles designed to function as a framework
for the development of a Final Agreement; and

WHEREAS, the Parties agree to continue good-faith negotiations to reach a Final Agreement
consistent with the principles outlined herein that will minimize adverse impacts of dam removal on
affected communities, local property values and businesses and will specify substantive rights,
obligations, procedures, timetables, agency and legislative actions, and other steps; and

WHEREAS, the Parties understand that the Project dams are currently the property of the
Company, as defined below, and that they are currently operated subject to applicable State and
Federal iaw and regulations. The United States and the States (both as defined below) understand
that the decision before the Company is whether the decommissioning and removal of certain
Facilities is appropriate and in the best interests of the Companry and its customers. Prudent and
reasonable long term utility rates and protection from any liability for damages caused by Facilities
remaval are central to the Company’s willingness to voluntarily surrender the dams and the low-
carbon renewable energy they produce to the removal of the dams; and

WHEREAS, the United States and the States have a strong interest in addressing long-standing
disputes over scarce water resources and fisheries restoration in the Klamath Basin.

The United States, since 2003, has spent over $300 million in the Klamath basin for irrigation,
fisheries, wildlife refuges, and other resource enhancements and management actions; and

WHEREAS, all of the Parties agree that it appears to be in the public interest and the interest of all
Parties to proceed to a Final Agreement consistent with this Agreement in Principle.

7 ATy T —

NOW, THEREFORE, the Parties agree as foliows:
II. CONDITIONS APPLICABLE TO ALL COMPONENTS
A. Definitions

i “Agreement in Principle” or “Agreement” refers to the agreement described
herein,

il “Dam Removal Entity” or “DRE” refers to a non-Federal entity that is
technically competent to perform the tasks necessary for Facilities removal
and financially capable to assure performance of the tasks, and, if applicable,
pay restitution for any damages caused by Facilities removal, and respond to
and defend all associated liability claims and costs associated therewith,
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including any judgments or awards resulting therefrom, consistent with the
other terms of this Agreement in Principle. The obligations of the DRE are
set forth in Section VIII of this Agreement in Principle.

“Definite Plan” refers tp a timetable Tor decommissioning and removal of the
Facilities; including, but not limited to: the plans for removal and disposal of
sediment, debris, and other materials; a plan to avoid downstream impacts
from facility removal; a plan for compliance with alf applicable
environmental laws; a detailed explanation of the estimated costs of
decommissioning and removal; and a complete Plan for engineering,
decommissioning, and Facilities removal.

“Facilities™ or “Facility” refer to the following specific hydropower facilities,
within the jurisdictional boundary of FERC project number 2082: Iron Gate
dam, Copco | dam, Copco 2 dam and 1.C. Boyle dam and appurtenant works
presently licensed to PacifiCorp.

“Facilities removal™ refers to physical removal of the Facilities, site
remediation and restoration, measures to avoid downstream impacts and
associated permitting, as described in the Definite Plan.

“Final Agreement” is a binding agreement among those parties signatory o
it, pertaining to the subject matter of this Agreement in Principle, including
terms in this Agreement in Principle that are agreed shall be in the Final
Agreement.

“Meet and Confer” refers (o a process, as specified in the Final Agreement,
by which the Parties shall discuss, negotiate and attempt to resolve issues and
disputes,

“Multi-State Protocol” or “MSP” refers to the PacifiCorp Inter-jurisdictional
Cost Allocation Methodology, known as the Revised Protocol that resulted
from the Multi-State Process.

“Nominal dollars” are dollars that are not adjusted for inflation at the time
they are collected.

“Non-bypassable surcharge” is a surcharge authorized by the appropriate
state utility commission through a tariff schedule that applies to all retail
customers who rely on the Company's transmission and distribution systemn
for the delivery of electricity.

“PacifiCorp” or “Company” refers to PacifiCorp, an Oregon corporation, the
owner of the Project.

“Parties™ or “Party” refers to the United States, PacifiCorp, the State of
California and the State of Oregon, all of whom are duly authorized to
execute this Agreement.
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“Project” refers to the I{lamath Hydroelectric Project as licensed by FERC
under Project Number 2082.

“Right of Withdrawal” refers to the right of a Party, after engaging in a Meet
and Confer process with the other Parties and giving at least 30-days written

notice to all other Parties, to fully withdraw from the Agreement in Principle

or the Final Agreement for any reason aliowed in this Agreement in Principle
or the Final Agreement.

“States” refers to the State of Oregon or the State of California Resources
Agency and its constituent departments and excludes all other state apgencies,
departments, boards and commissions.

“State Cost Cap” refers to the collective maximum monetary contribution
from the States of California and Oregon.

“United States” refers to the following Departments of the Federal
Government including their component agencies and bureaus: the United
States Department of Agriculture, the Department of Commerce, and the
Department of the Interior.

“United States Determination” means the determination by the United States
whether the benefits of Facilities removal justify the risks, costs, liabilities,
and other consequences as set forth in Section I1J of this Agreement in
Principle.

Conditions

The Parties shall in good faith negotiate a Final Agreement as soon as
possible. If a Final Agreement is not fully executed by all the Parties by June
30, 2009, unless all Parties agree to an extension, each Party shall have a
Right of Withdrawal from this Agreement.

Meither this Agreement nor any part thereof shall be construed as admissions
against interest or be used in any legal or regulatory proceeding by a Party
against any other Party. The Parties agree that the documents, analysis, and
positions shared in negotiating this Agreement in Principle are protected from
subsequent dissemination to the fullest extent under Federal Rule of Evidence
408 and similar Oregon and California statutes. This paragraph is binding on
the Parties and survives termination of this Agreement.

It is the Parties’ intention to pursue a Final Agreement and to seek the
introduction and passage of legislation consistent with the material terms of

this Agreement in Principle.

The Parties recognize that the Final Agreement will require the enactment of
State and Federal legislation, and that if all of the required legislation does
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not pass, each Party shall have a Right of Withdrawal from this Agreement
and from the Final Agreement. ‘

The Parties agree that all drafts of the Agreement in Principle shall be held
strictly confidential among the Parties to the extent allowed by applicable
law, unless unanimously agreed otherwise by the Parties. Representatives of
the Parties may share the drafl Agreement with their principals and atiorneys.
Except as provided above, disclosure of drafts of the Agreement in Principle
or any of the material terms contained herein, in violation of this paragraph,
shall be grounds for termination of negotiations. The executed Agreement in
Principle will be a public document. This paragraph is binding on the Parties
and survives termination of this Agreement.

This Agreement in Principle and the Final Agreement are subject to the
requirements of the Anti-Deficiency Act, 31 U.S.C. §§ 1341-1519, similar
requirements of state law, and the availability of appropriated funds. Nothing
in this Agreement is inlended or shall be construed to require the obligation,
appropriation, or expenditure of any money from the U.S. Treasury or a State
General Fund. This paragraph is binding on the parties and survives
termination of this Agreement, except to the extent it is superceded by mutual
agreement of the Parties in the Final Agreement or subsequent written
agreements.

The Parties agree that there are no binding obligations or commitments
contained in this Agreement other than are expressly stated in this
Agreement. There shall be no remedy for any potential or alleged breach of
non-binding provisions of this Agreement, and none of the Parties shali be
subject to specific performance, damages, or any other remedy or type of
relief for failure to perform the non-binding provisions. For any binding
provisions, the remedy shall be a Right of Withdrawal.

Prior to a Final Agreement, the Parties agree to atiempt to resolve as much as
practicable pending litigation and other controversies related to the Klamath
River Basin involving one or more Parties. If litigation is filed by non-parties

Seuiti o DLILAL 1Y Rt

against a Party to this Agreement alleging a cause of action based on the
Party™s support of this Agreement in Principle, the Final Agreement, or the
Ilamath Basin Restoration Agreement (KBRA), the Parties shali Meet and
Confer with the other Parties. If the 1ssue is not resolved satisfactorily, such
litigation is grounds for the Party to exercise their Right of Withdrawal from
this Agreement and the Final Agreement. '

Nothing in this Agreement shall be read as an admission or determination by
the Parties that any of the actions anticipated by this Agreement are
necessarily required as a matter of any State or Federal law, including, but
not limited to, CERCLA, 42 U.S.C. §§ 9601-9675, the Endangered Species
Act, 16 U.S.C. §§ 1531-1544, the Federal Water Pollution Control Act, 33
U.S.C. §§ 1251-1387, 1251 (a) (Clean Water Act), the National
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Environmental Policy Act, 42 U.S.C. §§ 4321-43701, or any similar Oregon
or California State staiutes or regulations.

ix. Until a Final Agreement is executed, the Parties agree to refrain from any
actions that do not support or further cooperative discussions toward the
commitments being contemplated by this Agreement; provided, the Parties
reserve their Right of Withdrawal and their rights to protect, defend, and
discharge their interests and duties before any regulatory agency, court, or
other forum.

X. This Agreement in Principle has been extensively negotiated as a package of
rights, obligations, and allocated costs for certain actions to be set forth in the
Final Agreement. Imposition on any Party of significant costs inconsistent
with this Agreement in Principle shall give the Party a Right of Withdrawal
from this Agreement,

xi. The Parties agree lo couperate and cooirdinate in the development of
individual or joint press releases or public statements with respect to the
Agreement in Principle and the Final Agreement. Subsequent statements
shall be consistent with this provision. This paragraph is binding on the
Parties and terminates if this Agreement in Principle terminates.

il Unless otherwise required by law, Oregon will not issue for public notice and
comment any proposed Clean Water Act certification of the Project as
proposed to be relicensed or require further studies for certification of the
project as proposed to be relicensed, during the time period from the effective
date of this Agreement in Principle to the effective date of a Final
Agreement. Imposition on PacifiCorp of significant regulatory costs for a
Clean Water Act certification of the relicensing project during the time that
PacifiCorp is devoting resources to this Agreement in Principle and the Final
Agreement shall give PacifiCorp a Right of Withdrawal from this Agreement
in Principle.

wiil. Impaosition on or incurrence by PacifiCorp of significant costs for a Clean
Water Act certification of the relicensing project, including review pursuant
to CEQA, during the time that PacifiCorp is devoting resources to this
Agreement in Principle and the Final Agreement shall give PacifiCorp a
Right of Withdrawal from this Agreement in Principle.

i1 DETERMINATION BY THE UNITED STATES

The Parties entered into the negotiations leading to this Agreement in Principle as well as the
commitment 1o negotiate a Final Agreement based on existing information and the preliminary view
of the governmental Parties (the United States, Oregon, and California) that the potential benefits
for fisheries, water and other resources of removing the Facilities outweigh the potential costs, risks,
tiabilities or other adverse consequences of such removal, The United States, as the lead
governmental Party with regard to the removal decision and implementation, has determined that
further study of the costs, feasibility, and resulting benefits, risks, liabilities, aliernatives, and
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impacts is needed to confirm the actual costs, benefits, risks, and potential liabilities prior to
pursuing the removal of the Facilities.

Thus, pursuant to Federal aathorizing legislation to be proposed for introduction pursuant 1o this
Agreement in Principle, the United States shall undertake and conduct appropriate studies, informed
by science and engineering and consistent with applicable Federal guidance, including the
“Economic and Environmental Principles and Guidelines for Water and Related Land Resources
Implementation Studies” or its successor documents, to determine the likely costs of Facilities
removal and whether the potential benefits of Facilities removal outweigh the polential costs, risks,
liabililies, impacts to persons and property or other adverse consequences of removing the
Facilities. The United States shall determine the scope of the studies and make the determination,
but shall consult with State, local, and Tribal governments, PacifiCorp, and other parties to the Final
Agreement in carrying out these responsibilities. Those parties shall endeavor in the Final
Agreement to further refine the standards for making the Secretary’s determination.

The United States shall complete such studies and make a determination whether to remove the
Facilities only afier enaciment of Federal and Siale Klamaih River legisiation described in the Final
Agreement, and shall then make the determination no later than March 33, 2012, Promptly upon
making its determination, the United States shall publish in the Federal Register and submit to the
appropriate congressional committees the determination of whether the potential benefits of
Facilities removal justify the potential costs, risks, liabilities or other adverse consequences
associated with removal. The United States shall not publish the determination or malke findings of
fact unless federal legisiation required by this Agreement in Principle has been enacted, and the
States have authorized funding for Facilities removal as set forth in this Agreement in Principle and
the Parties have set forth a method for resolving any such post-determination cost overruns. The
published determination shall include an analysis of the studies conducted by the United Siates.

If the United States determines that the benefits of Facilities removal justify the potential costs,

- rigks, liabilities or other adverse consequences associated with Facilities removal, confirming its
preliminary view, the United States shall designate a non-Federal DRE to remove the Facilities.
The selection of the DRE is subject to concurrence by the States of Oregon and California that the
DRE meets the definition of a DRE and further subject to the DRE agreeing to meet its obligations
under Section VII1 of this Agreement in Principle. Within 60 days afier the United States’
Determination, California and/or Oregon may exercise a Right of Withdrawal from this Agreement
in Principle and the Final Agreement based on liability or cost concerns. If California or Gregon
exercises a Right of Withdrawal, this Agreement in Principle and the Final Agreement shall be null
and void s to all Parties. Afier the necessary permits and authorizations have been obtained, and
subject to the conditions set forth in Section V1I, PacifiCorp shall transfer the dams to the non-
Federal DRE upon the request of the United States for no additional consideration.

If the United States determines that the benefits of Facility removal do not justify the potential
costs, risks, liabilities or other adverse consequences associated with removal of any specific
hydropower Facility or Facilities licensed to PacifiCorp, including buf not limited to a
determination that the costs of Facilities removal are likely to exceed the $450,000,000 non-Federal
contributions defined in “Section V1. Costs,” then the United States will not proceed to remove the
Facilities unless the Parties reach a subsequent written agreement on the matter through Meet and
Confer as provided in the Final Agreement. Upon a determination by the United States not to
remove the Facilities, then this Agreement in Principie and the Final Agreement shall be null and
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void as to all Parties, and this Agreement in Principle and the Final Agreement shall have no effect
as to any Party and PacifiCorp shall return to the pending FERC licensing proceeding pursuant Lo
the Federal Power Act. Belore the Final Agreement terminates, however, the Parties to the Final
Agreement shall engage in a2 Meet and Confer process in accordance with procedures to be specified
in the Final Agreement, to determine whether the Final Agreement may be conformed to the United
States’ Determination.

IV, FEDERAL LEGISLATION

As described in furiher detail below, the United States intends to offer, and the Parties intend to
support, Federal legislation that authorizes the United States to determine whether the potential
benefits of Facility removal outweigh the potential costs, risks, liabilities or other adverse
consequences of removing the Facilities as described in Section 11t above. The Parties further
intend that the same legislation will authorize transfer of the Facilities to a non-Federal DRE in a
manner consistent with this Agreement in Principle and the Final Agreement, and that the non-
Federal DREwill be empowered to secure the necessary pormits and authorizations to promptly
remove the Facilities.

In order to reduce uncertainty and eliminate the need to seek additional federal legislation at a
subsequent date, the legislation described in this section shall also provide the Company with
immunity from environmental liabilities arising from the Company’s ownership and operation of
the Facilities-provided, however, that liability protection related to any particular Facility shall not
become operative until such time as title to the Facility in question has been transferred to the non-
Federal DRE. Provided, however, if transfer of any Facility to the non-Federal DRE does not
occur, the Company shall retain any lability as it may otherwise have for any environmental
liabilities resulting from its ownership and operation of such Facility.

Accordingly, no later than upon the execution of the Final Agreement, the United States shall offer
and support Federal legislation that: (1) authorizes, funds and directs the United States to conduct
the studies and make the determination set forth in Section 11] of this Agreement in Principle; (2)
authorizes and directs the United Siates to select a non-Federal DRE if the United States decides to
pursue Facilities removal, consistent with the process set forth in this Agreement in Principle and
the Final Agreement; (3) anthorizes transfer of the Facilities to the non-Federal DRE for the express
purpose of remaval; (4) provides the legal capacity for the non-Federal DRE to remove the
Facilities and to obtain necessary permits and authorizations; (5) authorizes PacifiCorp to continue
1o operate the Facilities with annual licenses under FERC jurisdiction subject to the interim
operations specified in the Final Agreement, until decommissioning of each Facility; (6) provides
that Facilities removal shall not be subject to FERC jurisdiction or require FERC approval; and (7)
provides that no person or entity contributing funds for dam removal pursuant to Section VI of this
Agreement shall be held liable, solely by virtue of that funding, for any harm to persons, propeity,
or the environment, or damages arising from, or relating to, Facility operation or removal after the
transfer of ownership and control of the Facilities to the non-Federal DRE, including but not limited
to any damage caused by the release of any material or substance, including but not limited to
hazardous substances.

The Federal legislation shall also provide the Company with protection from liability with
provisions that are materially consistent with the following:
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i, Notwithslanding any other federal or state law or common law, in consideration for
transfer of ownership of the Facilities, no previous licensee, owner or operator of
aforesaid Facilities shall, afier the transfer of ownership and control of the Facilities
to the non-Federal DRE, be liable for any harm to persons, property, or the
environment, or damages arising from, or relating lo, Facility operation or removal
including but not limited to any damage caused by the release of any material or
substance, including but not limited to hazardous substances.

2. Notwithstanding Section 10(c) of the Federal Power Act, this protection from
tability preempts the laws of any State to the extent such laws are inconsistent with
this Act, except that this Act shall not be construed to limit any otherwise available
immunity, privilege, or defense under any other provision of law.

3. This liability protection shall become operative as it relates to any particular Facility

only upon transfer of title to that Facility from the Company to the non-Federal DRE.

Although this Agreement is the full and complete Agreement of the Parties at this time, the Parties -
agree that the KBRA and Final Agreement will be indivisible parts of a unified approach to
resolving Klamath Basin issues in the broad public interest. The Parties will ensure that the Final
Agreement and legisiation proposed ar supported by the Parties are consistent with this principle.

V. SCIENCE

The Parties agree that the Final Agreement will address and specify the elements of an objective,
transparent, independent, and scientific process to advise the United States in making its
determination whether to pursue removal of the Facilities. The Final Agreement will specify
funding and contracting procedures for the science process.

VI CosTS

A, Facility Removal Costs

This section of the Agreement addresses the coniributions from California and Oregon to fund
Facilities removal. '

The Parties agree to make arrangements for the following contributions,-and the documentation for
such contributions, such as legal papers, legisiation, ballot measures, bond documents or other
commitments, shall specify that the contributions are expressly subject to, and conditioned upon,
the Right of Withdrawal of each Party and other conditions set forth in the Final Agreement, and
that no contributions shall be made unless all conditions are satisfied.

Subject to the foregoing conchitions:
Two hundred million in nominal dollars of the total state contribution toward Facility removal costs
wili be provided by customers in the states of California and Oregon (Customer Contribution). This

contribution will come from a surcharge to be set by the Califernia Public Utilities Commission and

.8-



Signature Copy

the Public Utility Commission of Oregon (the State Commissions). [n addition Lo the Customer
Contribution of $200,000,000, California will seek voter approval of a general obligation bond
which will include Facilities removal funds of $230,000,000 in nominal dollars to provide the
$450,000,000 necessary to reach the lotal state contribution (Stale Cost Cap).

The Final Agreement shall resolve how to provide for further funding of costs in excess of the State
Cost Cap, if during the process of Facilities removal it becomes reasonably apparent that actual
Facility removal costs are likely to exceed $450,000,000 or in fact do exceed that amount. The
United States, California, Oregon, PacifiCorp, and PacifiCorp’s customers do not accept liability for
any costs in excess of $450,000,000 for Facilities removal, absent specific subsequent agreement.

1.

| ]

a

The Customer Contribution will come from two accounts.

The “J.C. Boyle Trust Account,” dedicated to Facility removal at J.C. Boyle
and initially funded at 25 percent of the Customer Contribution, will consist
of: (i) surcharges collected by PacifiCorp from its customers in California
and Oregon based on the respective MSP allocation to cach state, and (if) as
10 any balance necessary to achieve 23 percent of the Customer Contribution,
surcharges collected by PacifiCorp from its Oregon customers.

The “California Dams Trust Account,” dedicated to Facility removal at
Copco 1, Copeo 2 and Tron Gate and initially funded at 75 percent of the
Customer Contribution, will consist of: (i) surcharges collected by PacifiCorp
from its customers in California and Oregon based on the respective MSP
aliocation to each state, and (ii} as to any balance necessary to achieve 75
percent of the Customer Contribution, surcharges collected by PacifiCorp
from its customers in California and Oregon based on a two state MSP
allocation to each state.

Beyond the Customer Contribution, California will ask its voters to approve, subject
to the conditions specified in this Agreement and in the Final Agreement, general
obligation bonds necessary to bridge the gap between the §200,000,000 Customer
Contribution and the actual cost of Facilities removal but in no event to exceed
$250,000,000. The anticipated funding amounts and percentages to be contributed
through surcharges and bond moneys shall be set forth in the Final Agreement.

With respect to the Customer Contribution, it is intended that each State Commission

Approve a PacifiCorp tariff to collect a non-bypassable surcharge from
customers over the estimated lives of J.C. Boyle and the California Dams,
and to turn the surcharge over to trustees selecied by each State Commission
for deposit in an interest bearing account.

Require the trustees, upon request of the United Stiates, to transfer to the
United States or its designees, sums in the trust funds necessary to cover
Facilities removal costs, and require the trustees to retain the balances, if any,
for further disposition at the direction of the commissions.
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c. Ensure that the two surcharges, taken together, at no time exceed two percent
of the revenue requirements set by each commission for PacifiCorp in the
most recent general rate case decided before adoplion of the surcharge.

d. Assign responsibility among the customer classes for payment of the two
surcharges on the basis of equal cents per kilowatt hour.

e, To the extent possible, sel the surcharges cach year on a real levelized basis.

f. Establish the two trust accounts as soon as reasonably possible to spread the
costs over as long a period as possible to minimize impacts on customers,

Upon review of the United States Determination described in Section 11 of this
Agreement, or as appropriate thereafter, and subject to the conditions set forth in this
Agreement in Principle and in the Final Agreement, the resource agencies of
California and Oregon and the State Commissions shall consult with each other and
the United States regarding any changes in the trust accounts necessitated by the
Determination. Following the consultation, the State Commigsions, to the extent
practicable, shall revise the surcharges to be consistent with any changes in the trust
accounts. Any revisions shall not alter the overall level of the Customer
Contribution or the State Cost Cap, or otherwise obligate the United States to

provide funding,

If the United States Determination concludes that any dam should not be removed, or
a Party exercises a Right of Withdrawal, or this Agreement in Principle or the Final
Agreement is terminated, then each State Commission, after consultation with its
Governor, may: (a) end collection of the surcharges: (b) direct that any existing
balances of the trust accounts be used to implement Federal Enerzy Regulatory
Commission relicensing requirements; or (c) if any excess exists after funding the
relicensing requirements, order that any remaining balances be used for the benefit of
customers, o refunded to customers. PacifiCorp may seek the same disposition of
the surcharge and trust accounts from the State Commissions if the United States
Determination concludes that any dam should not be removed, any party exercises a
Right of Withdrawal, or this Agreement in Principle or the Final Agreement is
terminated.

In the event a State Commission finds that a trust account contains more funds than
are necessary for Facilities removal, then it shall direct that any excess be refunded
to cusiomers or otherwise be used for their benefit.

The Parties acknowledge that each State Commission is a separate state agency that
is not bound by this Agreement or by any Final Agreement regarding Facilities
removal. Because the Parties cannot provide assurance that any State Comimission
will implement any of the provisions for funding Facilities removal, failure of the
State Commissions o do so is net a breach of this Agreement by California or
Oregon, but it shall give each Party a Right of Withdrawal. In addition, failure of
any Party to provide for the conditional contributions specified in this Agreement in
Principle and in the Final Agreement shall give each Party a Right of Withdrawal
from this Agreement in Principle and the Final Agreement,
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B, To ensure that the State Commissions are able Lo assist in carrying out the terms of
this Agreement, each State will act in good faith for the passage of necessary
fegislation, and in the case of California, for the passage of a general obligation bond
for the California Dams Trust Account.

B. Recovery of Net Investment and Expenses

Subject to the conditions in this Agreement in Principle and in the Final Agreement, California and
Oregon will support rate treatment, by legislation or otherwise, for the return of, and on, amounts
that represent PacifiCorp’s undepreciated investment in the dams, including investment and
recovery of expenses required by the United States or any agency of the States for continued
operations and for decommissioning of the Facilities up to their removal dates, and investment
previously made by PacifiCorp for relicensing and the settlement process. .

C. Replacement Power Costs

Subject to the conditions in this Agreement in Principle and in the Finai Agreement:

1. Oregon will provide through legislation that its State Commission will use its
regulatory processes, including those that involve rate setting, to reflect in rates the
additional costs for power that PacifiCorp will incur from changes in operation of the
dams prior to removal and for replacement costs after removal.

2. California will use its state utility regulatory processes to reflect in rates the
additional cost for power that PacifiCorp will incur from changes in operation of the
dams prior to removal and for replacement costs aiter removal.

D. Renewable Portfolio Standards and Climate Change Legislation

The Parties will consider whether there are any feasible provisions to address customer
impacts from renewable portfolio standards and climate change emissions requirements that might
be included in the Final Agreement.

E. Local Communmity Power
The Final Agresment will identify any specific renswable generation projects on lands in the
Klamath Basin for which PacifiCorp may be eligible to bid for the right to join in a public and

private partnership.

The Final Agreement will include details agreed to by the Parties relating to the following
local community power jssues:

1. A description and analysis to determine whether different project development
activities are feasible whereby PacifiCorp and Klamath Basin federal irrigation
project and/or off-project customers would jointly develop and own certain
renewable generation resources,

]

A description and analysis to determine whether PacifiCorp would purchase power
from local renewable energy projects developed by Klamath Basin federal irrigation
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project and/or off-project customers or & designated entity as a qualifying facility
under the Public Utility Regulatory Policies Act.

PacifiCorp will undertake an analysis to determine the feasibility and cost-
effectiveness of PacifiCorp administering, through its billing system, an irrigation
customer credit to be paid by an entity other than PacifiCorp to eligible irrigation
gustomers’ clectric bills, as contemplated in the Klamath Basin Restoration
Agreement.

a, PacifiCorp will work with representatives from the federal government to
compare the costs of PacifiCorp’s administration of such a customer credit
mechanism with the costs of a third-party’s administration of the credit
mechanisi.

b. If PacifiCorp undertakes the adminisiration of the bill credit mechanism, all
costs will be bormne by the affected customers with no cross-subsidization
from other cuslomers,

PacifiCorp agrees to transmit and deliver any federal power that is acquired pursuant
to the Klamath Basin Restoration Agreement for Klamath Reclamation Project
federal loads, on-project irrigation customer, and off-project irrigation loads:

a. This delivery through PacifiCorp’s transmission and distribution system will
be priced under the Company’s approved unbundled delivery service tariff
schedules as approved by the California Public Utilities Commission and the
Oregon Public Utility Commission.

b. To the extent that the eligibility requirements of PacifiCorp’s existing
delivery service tariffs require revisions, PacifiCorp will initiate and the
Parties will support & filing with the respective Commission.

c. The United States is exploring whether power is obtainable from Bonneviile
Power Administration, Western Area Power Admintstration, or other
alternative sources. The United States and PacifiCorp agree to address in the
Final Agreement whether PacifiCorp’s facilities might be used to deliver or
wheel such power to customers at a reasonable cost, subject to applicable
state regulations. Within 30 days of the signing of the Agreement in
Principle, PacifiCorp and the United States agree to request that the
Bonneville Power Adminisiration participate in good faith discussions with
PacifiCorp Klamath Water and Power Agency, Klamath Water Users
Association, off-project water users and the United States. The purpose of
these discussions would be to explore and agree upon the terms and
conditions under which PacifiCorp would provide transmission service for
any federal power that is acquired pursuant to the Klamath Basin Restoration
Agreement.
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d. Any provisions in the Final Agreement related to delivery services will be
cost-neutral for all of PacifiCorp’s other customer classes and designed in a
manner that will not result in cross-subsidization hetween customer classes.

n

PacifiCorp agrees that any disposition of lands it owns shall be at fair market value
to an entity that is not exempt from payment of property or other taxes, or
contributes equivalent revenues in lieu of taxes,

VI DAM TRANSFER, DECOMMISSIONING AND REMOVAL SCHEDULE AND INTERIM
OPERATIONS

Subject to the conditions in this Agreement and in the Final Agreement, the Final Agreement will
include a schedule for Facilities removal and interim project operations substantialty as follows:

A, Stase 1:

Stage 1 shall commence upon execution of this Agreement in Principle. The Stage 1 will continue
until the following events have occurred: (1) publication of a United States Determination under
Section Il of the Agreement in Principle; (2) completion of a period of 60 days after the Secretary’s
determination during which neither California nor Oregon exercise a Right of Withdrawal, (3) the
United States' designation of a non-Federal DRE to remove the Facilities, subject to the concurrence
by the States of Oregon and California, as set forth in Section I1[; and (4) the DRE’s execution of a
written agreement to meet its obligations under Section VII1 of this Agreement in Principle.

B. Stage 2:
Stage 2 shali commence at the conclusion of Stage 1. The end of Stage 2 is envisioned to be the
removal of all of the Facilities, Parties agree that if Facilites removal oceurs in a staged manner,
J.C. Boyle is intended to be the last dam removed. Should Facilities removal occur such that Copco
Ne. 1, Copco No. 2, and Iron Gate dams are removed and J.C. Boyle removal is delayed, PacifiCorp
will operate J.C. Boyle as a run of river facility. Provided, however, that if the scientific and
engineering study results indicate that another sequencing for Facilities removal is necesssary. then
the Partias will Meet and Confer to resolve the inconsistency.

Contingeni on FERC approval, the West Side and East Side hydropower faciiities licensed to
PacifiCorp shall be decommissioned by PacifiCorp, as soon as reasonably feasible subsequent 1o the
execution of the Final Agreement, with the costs of such decommissioning to be recovered by
PacifiCorp through standard ratemaking proceedings subject to the provisions of Section VI
Contingent on Congressional authorization and pursuant to the terms and conditions in the Final
Agreement, the Keno Facility within the jurisdictional boundaries of the Project shall be transferred
to the United States at the time of transfer of J.C. Boyle or such other time agreed by the Parties in
the Final Agreement, and thereafter operated by the United States as specified in the Final
Agreement.

The non-Federal DRE shall obtain all approvals and contracts necessary for Facilities removal.

PacifiCorp shall transfer the Facilities to the non-Federal DRE as soon as the non-Federal DRE
notifies PacifiCorp that all necessary approvals and contracts have been received for removal of
each Facility; all contracts necessary for removal have been finalized; and removal is ready to
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commence. Physical removal shall occur immediately after transfer provided, any litigation,
appeals, or circumstances beyond the Parties’ control may be grounds for extending this schedule
for transfer and removal in accordance with procedures to be specified in the Final Agreement.
The Final Agreement shall specify the circumslances beyond the Parties’ control that may be
grounds for extending the schedule for transfer and removal in accordance with procedures to be
specified in the Final Agreement.

PacitiCorp will continue to operate the Facilities for the benefit of customers and retain all rights to

the power from the Facilities until each dam is finally transferred and removed, including all rights

to any power generated during the time between dam transfer (o the non-Federal DRE and ultimate

physical removal by the non-Federal DRE. PacifiCorp shall be responsible for decommissioning of
the Facilities before removal.

C. Dam Transifer Scenarios:

The target date for initiation of removal of the Facilities is 2020, provided that the actual date for
inifiation of removal shall be determined as a funcilon of the {following: (1) the level ol lhe cusiomer
surcharge for Facilities removal agreed by the Parties; (2) the flow requirements during interim
operations; and (3) the requirements for investment in interim measures. Exhibit 1 to this
agreement contains six potential scenarios which represent the range of possible outcomes in
determining initiation of removal of the Facilities. The Final Agreement will contain one or more
scenarios that are economically equivalent for PacifiCorp’s customers to the scenarios outlined in
Exhibit 1. The Final Agreement may also contain other elements that may affect the initiation of
removal of the Facilities by providing additional value to PacifiCorp’s customers. These additional
elements may include the following: (1) additional flows created by the Klamath Basin Restoration
Agreement, (2) third-party funding for restoration and replacement power, (3) earnings on the
surcharge trust, (4) generation during the Facility removal stage, and (3) any other option io provide
additional value or offset costs that can be identified and agreed upon by the Parties.

The interim measures shall no longer be required if: (a) the United States determines that the
benefits of Facility removal do not justify the potential costs, risks, liabilities or other adverse
consequences associated with removal of any specitic hydropower Facility or Facilities licensed to
PacifiCorp, and determines not to remove the hydropower Facility or Facilities; or (b) any Party
exercises a Right of Withdrawal; or {¢) the Final Agreement is terminated prior to Facilities
removal.

D. Interim Conservation Plan:

The Parties acknowledge that the National Marine Fisheries Service (NMFS) and U.S. Fish and
Wildlife Service (USFWS) (herinafier referred to collectively as the “Services™) have signed a letter
addressing an ESA interim conservation plan upon which NMFS, USFWS and PacifiCorp have
agreed. A copy of this letler and plan will be filed with FERC. PacifiCorp has agreed to work
expeditiously and in good faith to cooperatively develop a request that PacifiCorp will file with
FERC to incorporate, as appropriate, the interim conservation plan measures as an amendment to
the current Praject license and request consultation under ESA Section 7 on that request. The Final
Agreement will address procedures for appropriate FERC filings for other interim measures not
includ