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A revised order could be more explicit in requiring agencies LO understand the consequences of 
default actions (explicit or implicit). and develop flexible regulatory frameworks that facilitate 
responsible choices that best meet diverse needs. It could encollrage the use of regulatory tools 
that permit regulators and regulated panies to receive feedback, measure results, and evaluate 
outcomes, and to modify approaches in response to this infonnation. 

IX, REVIEW OF GUIDANCE DOCUMENTS 

Based on long experience. the regulated community believes that guidance documents can be 
very significanr. We recognize that guidance generally is beneficial and, indeed. often essential 
for the smooth and fair operation of regularory programs by providing direction to agency staff 
and the pLlblic. Interagency review of guidance documents would increase transparency and 
accountability; improve coordination within and across agencies and with presidential priorities: 
and help avoid ''regulation by guidance." 

The D.C. Circuit in Appalachian Power explained the "regulation by gLlidance" problem: 

The phenomenon we see in this case is familiar. Congress passes a 
broadly worded statute. The agency follows with regulations containing 
broad language, open-ended phrases, ambiguous standards and the like. 
Then as yenrs pass. th~ agency issues circulars or guidance or memoranda. 
explaining. interpreting. defining and often expanding the commands in 
regulations. One guidance document may yield anolher and then another 
and so on.... Law is made, without norice and comment. without public 
panicipation. and withc.>ut publication in the Federal Register or the Code 
of Federal Regulations.' 

In recem years, OIRA has learned of many example.~ of problematic gUidance and agency 
practices as a result of its 2002 request for comments/' its 2004 request for regulatory reform 
nominations, iii and the public comments on its proposed Bulletin for Agency Good Guidance 
Practices.l~ To operate effectively, the Executive Branch must have groW1d rules to clarify the 
activity of various agencies on important guidance documents as well as the responsibilities of 
OIRA and the agencies. Moreover, OmA's role in presidential regulatory review ultimately 
necessitates the review of some guidance documents. Absent interagency review. the problem 
observed by the D.C. Circuit in Appalachian Power could take root throughout the federal 
government. 

i.	 Appalachian Power Co. v. EPA, 208 F.3d 1015, 1020 (D.C. Cir. 2000) (suiling down 
emissions monitoring guidance as a spurious rule requL.-ing notice and commentlhrough 
legislative rulemaking procedures). 

II.	 http://www.whitehouse.gov/omb/assetslomb/inIoreglsumrr...aries_nominations_final.pdf 
111.	 hltp:/lwww.whitehous(:.gov/omb/inforegl2004_cbflisC2004cb.aspx 
iv.	 http://www.wbitehoust:.gov/omb/inforeglgood-..guidlc-defilull.asp:x. 
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x. CONCLUSION 

The American economy is in cn$lS, and a sensible, accountable approach to regulation is 
important now more than ever. Responding successfully to the impol1ant issues facing America 
today depends on coordinating multiple actions not only across the Executive branch but across 
levels of government You should require and enforce adherence to systematic procedures [0 

identify and inform the critical policy choices that your Administration will make in the coming 
years. Only the Executive Oftice of the Presidem can provide coherence to a federal government 
whose regulatory aCtions pursue so many disparate objectives and have such a pervasive effect, 
and OIRA is the best place widtin EOP ro accomplish this task. 

Executive Order 12,866 has generally worked well for the past 16 years, and it represents an 
incremental advance over the review procedures used for the 20 years before rhat. It provides 
both the procedural mechanisms and the policy guidelines needed for a robust, transparent. and 
accountable regulatory system. Irs principles and procedures for regulatory action have become 
a standard emulated r.hroughout the world. Much has been learned since 1993. and it is 
appropriJ.le to apply those lessons 10 make targeted changes in me process lhat improve its 
efficiency, effectiveness, and transparency that ensure and meaningful opportunities for public 
particip.;nion. 

While wholesale revisions to the Order are neither necessJ.ry nor appropriate, we appreciate your 
Willingness to evaluate revisions that take advantage of experience and new insights. We hope 
these comments aid in your evaluation. 
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Xl SIGNATORIES - MARCH 31$T 

ADHESIVE AND SEALA..I'I,'T COUNCIL
 
ALUMINUM ASSOCIATION
 
AMERICA!" COKE & COAL CHEMICALS INSmUTE
 
AMERICAI' COMPOSITES MANUFACTURERS
 

ASSOCIATION 
AMERICA..'1 COt..Jl"ClL OF ENOINEERING CO~A.~iES 

AMERICAN FARM BUREAU FEDERATION 
A~CA.:\l FOREST & PAPER AsSOCIAnON 
AMERICA:\llRON AND STEEL INS nruTE 
AMERICAN LEGISLATIVE EXCHANGE COUNCIL 
AMERICAN L1GHT1NG ASSOCIATION 
AMERlCAN PETROLEUM INSTITUTE 
AMERICAN PSYCHIATRIC AsSOCIATION 
AMERICAN PUBLIC POWER AsSClClATIO:-': 
.A..sSOCIATION OF HO~E ApPLlAl'lCE 

MAl'lU"FACTURERS 
ASSOCIATION OF MANUFACTURING TECHNOLOGIES 
BRICK INDUSTRY ASSOCIAT[ON 
COMPOSITE CAN & TUBE INSTITUTE 

CONSTRUCTION l~DUSTRY ROUND TABLE 
COlJ!"ctL (IF INDUSTRIAL BOlLER OWNERS 
DISTILLED SPrRITS COUNCIL OF 'mE UNITED STATES 
EDISON ELECTRIC L~STITUTE 

GLASS PACKAGlNG INSTITlJTE 
INDUSTRIAL ENERGY CONSUMERS OF AMERICA 
INDUSTRIAL Mll'o.'ERALS ASSOCIATION - NORTH 

AMERICA 
INDUSTRIAl. PACKAGING ALLIANCE OF NORTH 

AMERICA 
INTERNATIONAL DAIRY FOODS ASSOCIATION 
INTERNATIONAL SION AsSOCIATION 

IPC-ASSOClATION CONNECTING ELECTRON1CS 
INDUSTRIES
 

METAI. POWER INDUSTRlES FEDERATION
 
MINORITY BUSINESS ROUNDTABLE
 
NATIONAl ASSOCIATION OF MANUFACTURERS
 
NATIONAL ASSOCIATION OF WHOLESALER-


DISTRlBUTORS
 
NATIONAL COUNCIL FOR ADVANCED
 

MA,.'lUfACTURING
 

NATIONAL INDUSTRIAL SAl'-t'D ASSOCIATION
 
NATIONAl. MARINE MANUFACTURERS
 

AsSOCIATION 
NATIONAL MINlNG ASSOCIATION 
NATIONAl OILSEED PROCESSORS AsSOCIATION 
N ATIONA!. PAI!''T A.1'\fO COA"ffi.;GS ASSOCIATION 
NATIONAl. PETROCHEMICAL & REFI1"I'ERS 

ASSOCIATION 
NATIONAL STONE, SAND & GRAVEL ASSOCIATION 
NON-FERROUS FOUNDERS' SOCIETY 
PERSONAL WATERCRAfT L"IDUSTRY ASSOClAnON 
PRL....'TL.'lG lNoUSTRIES OF A:\1ERlCA 
REGULATORY L\.{PROVEMENT COf.P.I:Cfi. 
SALT INSTITUTE 
SUL..FUR L~STtTUTE 

TECHAMERICA 
Ur..1TEO STATES TELECO.\1 ASSOCIATIO:-.' 
US CHA.\1"BER OF COMMERCE 
UnLlTY AIR REGULATORY GROUP 

UTILITY SOLID WASTE ACTIVITIES GROUP 
UTILITY WATER ACT GROuP 
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Executive Director
 
The Regulatory Improvement Council (RIC)
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Peter Orszag 
Director 
u.s. Offi,:e of Management and Budget 
Executive Office of the President 
The Whit~ House 
Washington. DC 20500 

Kevin F. Neyland 
Acting Administrator 
Office of Information and Regulatory Affairs 
U.S. Office of Management and Budget 
The White House 
Washington. DC 20500 
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Fax: 202·395·7245 
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