
 

 

 
ATTN: Regulations and Standards Branch 
Regulation Identifier Number: 1010-AD30 
 
         September 8, 2008 
 
Maureen Bornholdt 
Program Manager 
Offshore Alternative Energy Programs 
Minerals Management Service 
381 Elden Street, MS-4024 
Herndon, VA 20170-4817 
 
 
Dear Ms. Bornholdt: 
 
 The Massachusetts Office of Coastal Zone Management (CZM) has reviewed the Minerals 
Management Service’s (MMS) Proposed Rule for Alternative Energy and Alternative Uses of 
Existing Facilities on the Outer Continental Shelf (OCS) and offers the following comments.  As 
attachments to this letter, we provide the comments of the Department of Fish and Game, a 
networked agency of the State’s Coastal Program. 
 
 CZM commends the MMS for its hard and thoughtful work on the development of these 
rules.  Though they have been in production for some time, it is clear that a considered approach 
was taken and significant thought has gone into their design and development.  The MMS went to 
considerable lengths to gather meaningful and widespread input and engage in active discussion with 
interested and affected parties.  CZM looks forward to continued cooperation and coordination with 
the MMS on the promulgation of the rules, pro-active planning efforts, and specific projects.  
CZM’s comments are briefly summarized here:  

• Massachusetts has begun the development of a comprehensive ocean plan for state marine 
waters, identifying appropriate locations and performance standards for new and existing uses—
including renewable energy.  Through Federal Consistency provisions, we will seek to ensure 
that new alternative energy uses adjacent to and affecting uses or resources in state waters are 
not inconsistent with its plan. 

• Information regarding CZMA compliance is scattered throughout the MMS proposed rule 
narrative, making it difficult to compile and assess.  We recommend that prior to promulgation, 
the MMS provide specific guidance to States, with a full description and rationale of CZMA 
compliance for the proposed rule. 

• CZM requests further details on the proposed assessment process for Areas Available For Lease 
and is encouraged to see that MMS will be looking to States to inform their decisions regarding 
lease block availability. 

• To ensure that States have been afforded the ability to officially communicate their interests and 
concerns and more comprehensive and effective consultation and coordination, CZM 
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recommends that the proposed rule require a formal offer for a coordination agreement be 
extended to affected States (at the Executive level) for every commercial or limited lease action 
or ROW/RUE grant action.   

• Several concerns with the proposed revenue sharing protocol are submitted, including the use of 
proximity to coastlines as the sole basis for distribution as well as other spatial and temporal 
distinctions. 

• During the lease or grant process, important information will be generated and CZM encourages 
MMS to consider requiring this information to be submitted both in geospatial form—where 
applicable—and as the more typical narrative assessment and summary and to make this data 
available to affected or interested parties. 

• CZM recommends that the rule should require financial compensation for unavoidable adverse 
effects and that it clarify that this compensation is properly viewed as additional “revenue” and 
should be distributed to affected States on a proportionate basis. 

• The MMS has endorsed adaptive management as a basis for ensuring compliance with various 
plans.  CZM encourages MMS to broaden the reporting requirements to include notification to 
affected States, including situations where corrective actions are warranted. 

 
CZM’s complete comments on the MMS Proposed Rule for Alternative Energy and Alternative 
Uses of Existing Facilities on the OCS follow here. 
 
Massachusetts Ocean Act of 2008 
 On May 28, 2008, Governor Deval Patrick signed the Oceans Act of 2008, legislation that 
requires Massachusetts to develop a comprehensive plan for state marine waters, identifying 
appropriate locations and performance standards for new and existing uses—including renewable 
energy.   Upon final adoption by the State, the ocean plan will be incorporated into Massachusetts 
Coastal Program and its Coastal Zone Management Plan.  Though uses in Federal waters are not 
expressly subject to the plan, through the Federal Consistency provisions of the Coastal Zone 
Management Act (CZMA), Massachusetts will seek to ensure that new alternative energy uses 
adjacent to and affecting uses or resources in state waters are not inconsistent with its plan.  We look 
forward to working closely with the MMS in the development and implementation of both the 
Commonwealth’s ocean plan and the proposed MMS rules. 
 
CZMA Compliance 
 The proposed rules have numerous “pathways” through the MMS approval process, with 
commercial and limited leases, competitive and non-competitive processes, right-of-use and 
easements, right-of-ways, and various required plans, including Site Assessment Plan (SAP), 
Construction and Operation Plan (COP), and General Activities Plan (GAP).  CZM requests 
clarification regarding proposed compliance with CZMA provisions for Federal Consistency.  
Information regarding CZMA compliance is scattered throughout the proposed rule narrative, 
making it difficult to compile and assess.  From the various sections of the proposed rule, CZM has 
assembled the summary table below.  CZM requests specific correction or clarification from the 
MMS on any discrepancies between our understanding of CZMA compliance and the MMS intent 
under the proposed rule.  Further, CZM recommends that prior to promulgation, the MMS provide 
specific guidance to States, with a full description and rationale of CZMA compliance for the 
proposed rule, including all of the MMS lease or grant pathways, decommissioning actions, and 
other related subjects such as determinations/certifications and necessary data and information. 
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Table: Complete summary of CZMA compliance mechanisms for proposed MMS rules for Alternative Energy 
and Alternative Uses of the OCS as compiled by Massachusetts 

Federal Activity or Authorization CZMA Compliance 

Competitive Commercial Lease Sale 

Competitive Commercial Lease Sale Action 15 CFR 930 Subpart C (Federal Agency Activities) 

Site Assessment Plan for Competitive Commercial Lease 15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Construction and Operation Plan for Competitive 
Commercial Lease 

15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Non-Competitive Commercial Lease 

Non-Competitive Commercial Lease Determination 15 CFR 930 Subpart D (Consistency for Activities 
Requiring Federal License or Permit) 

Site Assessment Plan for Noncompetitive Commercial 
Lease 

15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Construction and Operation Plan for Noncompetitive 
Commercial Lease 

15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Competitive Limited Lease Sale 

Competitive Limited Lease Sale Action 15 CFR 930 Subpart C (Federal Agency Activities) 

General Activities Plan for Competitive Limited Lease 15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Non-Competitive Limited Lease 

Non-Competitive Limited Lease Action 15 CFR 930 Subpart D (Consistency for Activities 
Requiring Federal License or Permit) 

General Activities Plan for Non-Competitive Limited 
Lease 

15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Competitive ROW, RUE 

Competitive ROW, RUE Sale Action 15 CFR 930 Subpart C (Federal Agency Activities) 

General Activities Plan for Competitive ROW, RUE 15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Non-Competitive ROW, RUE 

Non-Competitive ROW, RUE Grant Action 15 CFR 930 Subpart C (Federal Agency Activities) 

General Activities Plan for Non-Competitive ROW, RUE 15 CFR 930 Subpart E (Consistency for OCS 
Exploration, Development, and Production) 

Decommissioning 

Decommissioning Activities for Above Uses No discussion in proposed rules 
 
Areas Available For Lease 

MMS states that it intends to offer for lease any area of the OCS that is appropriately platted, 
except area prohibited by the Energy Policy Act (which include National Parks, Wildlife Refuges, 
etc.) but then goes on to state that areas actually made available “are likely to be determined through 
a process that assesses different types of alternative energy resources and potential environmental 
impacts and other information on a national, regional, or more specific basis.”  Other than a brief 
mention of consultation and coordination with Federal, State, and local governments as well as 
interested and affected parties, there is no additional detail regarding the lease area assessment 
process.  CZM requests further details on this proposed assessment process and is encouraged to 
see that MMS will be looking to States (and others) to inform their decisions regarding lease block 
(or sub-block) availability.  
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Consultation and Coordination with States  
 In Section 285.102 and in Section 285.203, the MMS discusses coordination with relevant 
Federal agencies and affected state and local governments.  MMS suggests that “as part of 
coordination and consultation, MMS may invite any Governor of an affected State or government 
executive of an affected local government to join a task force or other joint planning or coordination 
agreement.”  CZM notes that this proposed rule is somewhat vague, leaving MMS with wide 
discretion as to options for coordination on a given project, from little/none to thorough/formal.  
While we acknowledge that different actions under these proposed rules may warrant varying 
degrees of consultation and coordination, CZM recommends that the rules require a formal offer 
for a coordination agreement be extended to affected States (at the Executive level) for every action.  
This would ensure that States have been afforded the ability to officially communicate their interests 
and concerns and would result in more comprehensive and effective consultation and coordination.  
The agreement would specify the mechanism(s) and timeline for consultation and coordination.  
The proposed rule also encourages companies to contact state and local governments and other 
stakeholders during the preliminary stages prior to either the competitive or non-competitive lease 
sale.  Again, this is a discretionary activity that should be mandatory, and for which a specific 
process should be prescribed by the rule.   
 
 The proposed rule also contains discrete sections regarding consultation with States, 
primarily focused on the review processes associated with individual leases or grants (e.g., through 
NEPA, CZMA, Endangered Species Act, Marine Mammals Protection Act, etc.).  As noted above, 
States like Massachusetts are developing comprehensive ocean or specific use management plans 
that may affect the siting and/or operation of offshore alternative energy.  We are aware that MMS 
has been involved with States on these efforts to an extent, and we recommend that as MMS 
continues to work with the States, they consider mechanisms for more formal and/or consistent 
coordination with States on ocean planning efforts in part to further the goal of providing clarity to 
this emerging issue.  As offshore technology advances, this coordination element will also become 
important to those states that are not as active in ocean planning efforts.     
 
Revenue Sharing and Bonding 

Sections 285.540 and 285.541 discuss the MMS proposed rule for revenue sharing with 
states.  The Energy Policy Act mandates a 27 percent share with states from all payments (revenue) 
from a project, including lease payments, operating fees, etc.  CZM recommends that the rule be 
clarified to clearly state that any mitigation in the form of financial compensation for impacts to 
affected uses or resources be treated as revenue eligible for sharing.   

 
The proposed rule indicates that revenue sharing will occur if either (or both) of two criteria 

are met: (1) part of the project lies within the 8(g) zone or (2) the center of the project center is 
within 15 miles from a State’s coastline.  Once eligible for revenue sharing, only the proximity from 
project center is a factor in the proposed rule method for calculating distribution shares.  CZM has 
several concerns with the proposed revenue sharing protocol.   

 
The first issue is that using the center of the project area and its proximity to coastlines as 

the sole basis for distribution assumes that most projects will be somewhat regular in geometric 
shape.  In some situations, for example, alternative energy projects might assume very irregular 
shapes so as to follow a narrow depth contour or higher current velocities.  To illustrate further, it is 
very possible that under the proposed distribution protocol, one State may qualify for the majority 
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of shared revenue because of its proximity to the project “center”, but in fact be subject to less of 
the actual project area. 

 
In a related concern, because of the sole focus on proximity, the proposed rule for revenue 

sharing does not account for disproportionate adverse effects to States uses or resources.  Proximity 
may be a useful surrogate in many cases, but there are readily identifiable situations where the 
impacts of a project would have greater effects on one State’s uses or resources.  The distribution 
protocol should be amended to capture this important concept. 

 
The final concern for the proposed revenue sharing protocol is that it fails to account for 

distinctions in project timing.  In a phased project, it would be possible that project area used in the 
accounting for distribution shares is not utilized either for a certain period of time or—because of 
unforeseen situations—never ultimately utilized. 
 

In terms of bonding for decommissioning, clean-up, or recovery, the proposed rule needs 
more clarity and specificity.  Further, the rules should describe how such unforeseen project 
liabilities for injury to State uses and resources will be addressed. 
 
Data Sharing 
 CZM recognizes that during the leasing or granting process, important information will be 
generated, ranging from physical, biological, and socio-economic characterization of ocean areas to 
energy production estimates.  CZM encourages MMS to consider requiring this information to be 
submitted both in geospatial form—where applicable—and as the more typical narrative assessment 
and summary.  We further encourage MMS to make this information publicly available, except in 
cases where there are valid proprietary concerns. 
 
Mitigation Conditions, Performance Thresholds, and Reporting 

Through the environmental reviews and authorizations associated with the proposed rule, 
the adverse effects of alternative energy projects will be avoided and minimized.  There are however, 
inadequate provisions for mitigating unavoidable impacts.  The rule should require financial 
compensation for unavoidable adverse effects and, as stated above, these additional “revenues” 
should be distributed to affected States on a proportionate basis. 

 
In the MMS’s approval of COPs and GAPs, terms and conditions must contain specifics for 

operating protocols, mitigation measures, and monitoring.  CZM notes that the MMS has endorsed 
adaptive management as a basis for ensuring compliance with these approved plans.  The reporting 
requirements in the proposed rule appear to oblige projects to report to MMS exclusively.  CZM 
encourages MMS to broaden this requirement to include affected States, and this could be an 
element under a coordination/consultation agreement with a State.  In situations where compliance 
with performance thresholds is not being met, corrective actions should be required and States 
should be notified of these actions. 

 
In closing, we would like to thank the MMS for considering these comments and those 

attached from our networked agency.  We look forward to continued coordination and cooperation 
on the revision of these rules and their subsequent implementation. 
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       Sincerely,  
 
        
 
       Leslie-Ann McGee 
       Director 
   

 
 
 
Cc: 
Deerin Babb-Brott, Assistant Secretary for Oceans and Coastal Zone Management, Executive 
 Office of Energy and Environmental Affairs 
Ken Kimmell, General Counsel, Executive Office of Energy and Environmental Affairs 
Mary Griffin, Commissioner, Massachusetts Department of Fish and Game 
Kristen Fletcher, Executive Director, Coastal States Organization 
 
















