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I.  INTRODUCTION

The Office of Refugee Resettlement (“ORR”), Administration for Children and Families
(“ACF”), U.S. Department of Health and Human Services (“HHS”) (collectively, “the
Agencies”), propose several forms that the Agencies intend to use to place or transfer
Unaccompanied Alien Children (“UC”) into ORR care provider facilities (collectively,
“Proposed Forms™).! The Proposed Forms include 13 revised forms and 4 new forms that will be
incorporated into ORR’s case management system, UAC Path. We have numerous objections
and concerns related to the Proposed Forms.

We object to the promulgation of Proposed Forms P-1 through P-17 as currently drafted.
Without significant changes, implementation of these Proposed Forms would violate the rights of
unaccompanied immigrant children under the Flores Settlement Agreement (“FSA”), the
William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 (“TVPRA”),
the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), the Freedom of
Information Act (“FOIA”), the Fifth Amendment Due Process Clause and protection against
self-incrimination, and the Flores July 30, 2018 Order, and would be contrary to UC’s best
interests.

First, the Proposed Forms would allow ORR and care provider personnel to elicit
information regarding a child’s medical history, gang affiliations, criminal history and other
information without requisite protections against self-incrimination, including a Miranda
warning, and without the privacy and confidentiality protections under state and federal law.
Children must be properly advised of the potential consequences of disclosing personal
information, and any disclosures must be kept confidential in accordance with state laws and
policies protecting children. Confidential medical information must also be protected under
HIPAA. ORR’s sharing of the information contained within these Proposed Forms and other
documents drafted in response to the contents of these forms, such as Significant Incident
Reports (“SIRs”), to third parties, including but not limited to the Department of Homeland
Security (“DHS”), Immigration and Customs Enforcement (“ICE”), and United States
Citizenship and Immigration Services (“USCIS’), impermissibly turns ORR into a law
enforcement agency, may result in the violation of state laws and policies, and can have severe
consequences for a child’s placement, reunification, and immigration case. Thus, the Proposed
Forms must be revised in a manner that clearly obliges ORR to follow the FSA, state
confidentiality laws, HIPAA, the U.S. Constitution, and other laws, regulations, and policies,
including ORR’s Policy Guide, regarding the release of information contained within a child’s
ORR file.

Second, with the information gathered in these forms, the Proposed Forms unjustifiably
permit the criminalization of UC based on their trauma histories, which often provides the basis
for a child to be placed in a more restrictive setting and unduly delays the family reunification
process. We recommend that the Proposed Forms be revised to promote placement in the least
restrictive setting and expedient release of children to their sponsors. Third, as FOIA and HIPAA

! Proposed Information Collection Activity; Placement and Transfer of Unaccompanied Alien Children into ORR
Care Provider Facilities (OMB #0970-0554), 86 Fed. Reg. 5196-5199 (Jan. 19, 2021) [hereinafter Proposed
Collection].



require, the Proposed Forms must make clear that UC have the right to free and prompt access to
their case files.

Fourth, in clear violation of the FSA and the Fifth Amendment’s Due Process Clause, the
Notice of Placement forms fail to provide adequate notice regarding the basis for placement in
all restrictive settings and a process for the child to challenge their placement. In addition, the
proposed Spanish translations for the Notice of Placement forms do not capture the meaning of
the English equivalent phrases, misrepresenting the reasoning behind a child’s placement.
Finally, we have numerous concerns identified by form, which include, among other things, the
lack of clarity with respect to some of the health-related requirements for influx facilities, lack of
standardization between influx and non-influx transfers on timing and override options, the
failure to capture the entire decision-making process for a child’s transfer, the failure to
adequately track ORR facilities’ state licensing and monitoring requirements, and the lack of
clarity as to why certain fields are included in some of these forms. Our comments address these
concerns and many others and provide recommendations that ORR should implement to protect
the rights and interests of children in its custody, as well as promote child welfare.

We also object to the issuance of the Proposed Forms to the extent they include one or
more fields with drop-down menu options for which we were unable to examine and analyze the
predetermined menu options. We made numerous attempts to obtain copies of the drop-down
menu options by emailing InfoCollection@acf.hhs.gov, OPREInfoCollection@ACF.hhs.gov,
and UCPolicy@acf.hhs.gov. To-date, we have not received the information requested. As such,
we note when this issue arises in each form below, and further note that as a result we are unable
to fully comment on the affected sections and fields. The Agencies’ failure to provide all relevant
information necessary to comment is itself a violation of the APA,2and as such, the Proposed
Forms cannot be implemented.

Additionally, we object to the issuance of this proposed information collection activity
and request for public comments at a time when a new Administration is just beginning its
transition and the ORR system is near capacity. ORR has recently indicated that it is close to
using all available bed capacity for children in its custody, and just three weeks ago, it began
placing unaccompanied immigrant children in an unlicensed influx facility to address capacity
constraints.® Given this pressing and deeply concerning situation, many organizations serving
and advocating for the needs and interests of unaccompanied children have had to focus their
advocacy efforts on ensuring unaccompanied children’s safety, health, and well-being under
these conditions, including ensuring that children are released to relatives and sponsors as
expeditiously as possible. As a result, organizations serving unaccompanied children have had
little time to devote to considering changes to ORR policies and protocols that may have a
substantive impact on children’s safety and well-being.

25 U.S.C. § 553 (2018); Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 394 (D.C. Cir. 1973) (“In order that
rule-making proceedings to determine standards be conducted in orderly fashion, information should generally be
disclosed as to the basis of a proposed rule at the time of issuance.”); see also Am. Radio Relay League, Inc. v. FCC,
524 F.3d 227, 236 (D.C. Cir. 2008).

3 Silvia Foster-Frau, First Migrant Facility for Children Opens Under Biden, Wash. Post (Feb. 22,

2021), https://www.washingtonpost.com/national/immigrant-children-camp-texasbiden/
2021/02/22/05dfd58c-7533-11eb-8115-9ad5e9¢02117_story.html.



II. COMMENTING PARTIES

The University of California Davis School of Law, Immigration Clinic (“the Clinic”) is a
nonprofit, public interest clinic dedicated to serving detained immigrants and educating law
students. The Clinic is counsel to the plaintiff class in Lucas R. v. Azar, No. 18-CV-05741-DMG,
(C.D. Cal.) (“Lucas R.”) and has national expertise in federal litigation, criminal defense, and
immigration law. The Clinic is the second oldest immigration law clinic in the United States and
has decades of experience defending asylum seekers, immigrant children, and vindicating the
rights of immigrants in federal court.

The Center for Human Rights and Constitutional Law (“CHRCL”) is a non-profit, public
interest law foundation dedicated to furthering the legal, civil, human, and constitutional rights of
immigrants, refugees, children, indigenous peoples, and the indigent. CHRCL is counsel to the
plaintiff class in Flores v. Sessions, No. 85-CV-4544 (C.D. Cal) (“Flores”) and Lucas R.
CHRCL has nationally recognized expertise in law and policy affecting its target populations.
CHRCL devotes a majority of its resources to major class action litigation. CHRCL also
conducts administrative and legislative advocacy, and policy analysis on behalf of its target
populations. CHRCL also serves as a resource for policy makers, advocacy coalitions, and
community-based organizations in the areas of migration, refugees, and labor-related
immigration law and policy.

The Florence Immigrant & Refugee Rights Project (“Florence Project”) is a 501(c)(3)
non-profit organization that provides free legal and social services to adults and unaccompanied
children facing immigration removal proceedings in Arizona. In 2019, the Florence Project
provided free legal and social services to over 10,000 detained adults and unaccompanied
children who faced removal in Arizona. As the only 501(c)(3) non-profit organization in Arizona
dedicated to providing free legal services to people in immigration detention, our vision is to
ensure that every person facing removal proceedings has access to counsel, understands their
rights under the law, and is treated fairly and humanely.

The National Immigrant Justice Center (“NIJC”), headquartered in Chicago, offers a
wide range of legal services to low-income immigrants. Attorneys and trained staff provide
consultations and legal representation on matters that include family-based immigration,
applications for Lawful Permanent Residence, legal protections for immigrant victims of family
violence, visas for immigrant victims of crimes, visas for immigrant victims of human
trafficking, and more. NIJC provides direct legal services to and advocates for these populations
through policy reform, impact litigation, and public education. Since its founding more than
three decades ago, NIJC blends individual client advocacy with broad-based systemic change.

1. COMMENTS ON PROPOSED FORMS BY INDIVIDUAL FORM

A. Proposed “Placement Authorization” Form P-1 and “Authorization for
Medical, Dental, and Mental Health Care” Form P-2.

Although ORR only revised the formatting and made no substantive changes to the
content of the Placement Authorization Form (“Form P-1") and the Authorization for Medical,
Dental, and Mental Health Care Form (“Form P-2"), we take this opportunity to comment on the
content of these forms, which as drafted, raise concerns regarding the lack of appropriate consent



for medical care, the failure to ensure care providers are aware of a child’s right to unrestricted
access to his or her ORR file, and the unrestricted sharing of ORR’s files with third-parties,
including DHS, USCIS and ICE.

1. Forms P-1 and P-2 Violate ORR’s Legal Obligations Regarding
Consent for the Administration of Medical Treatment to Children.

As of the filing of this comment, ORR is required to follow the terms of the Flores
Settlement Agreement (“FSA”), which requires that “[1]icensed programs shall comply with all
applicable state child welfare laws and regulations . . . .”* Each ORR-contracted care provider is
therefore required to comply with all state child welfare laws and regulations governing the
provision of and consent to medical care, including, but not limited to, the administration of
psychotropic medication to children in their custody.®

Here, Form P-1 states “[t]he care provider may consent to the child’s medical, dental, and
mental health care as specified in the Authorization to Consent to Medical, Dental, and Mental
health Care” and includes a signature field for an “Authorized Representative of Care Provider.”
Form P-2 states that “[t]he care provider shall secure authorization from ORR before consenting
to any non-emergency medical, dental or medical health services,” and “[t]he care provider shall
consent to the provision of emergency treatment recommended by a licensed medical, dental, or
mental health provider.” Form P-2 includes signature fields for both an “Authorized
Representative of Care Provider” and “Official Representative, Office of Refugee Resettlement.
However, under applicable state laws and regulations, care provider staff and ORR
representatives may not be the appropriate authorized entities to provide medical consent for
children in ORR custody.

2

Each state has different laws and regulations regarding consent to medical treatment for
children in the state child welfare system, and under the FSA, ORR and its care providers must
abide by the applicable laws and regulations. For example, in California, parents and legal
guardians generally retain the right to consent for their child’s medical care even when their
child enters the child welfare system.® However, there are certain circumstances where a court or
other caregiver may be the appropriate authorized consenter, and there are special consent rules
for certain types of specialty care, such as emergency situations, child abuse, and mental health.’

Form P-1 fails to address the specific laws and regulations applicable to ORR care
providers in California or any other state where children are in ORR custody. The Commenting

4 Flores v. Reno (Case No. 85-cv-4544) Stipulated Settlement Agreement 1 6, Ex. 1 (Jan. 17, 1997),
https://www.aclu.org/sites/default/files/assets/flores_settlement_final_plus_extension_of settlement011797.pdf
[hereinafter Flores Settlement Agreement].

5 Office of Refugee Resettlement, ORR Guide: Children Entering the United States Unaccompanied § 3.4.4 (2015),
https://www.acf.hhs.gov/orr/policy-guidance/children-entering-united-states-unaccompanied [hereinafter ORR
Policy Guide] (“[C]are providers must have policies and procedures based on State or local laws and regulations to
ensure the safe, discreet, and confidential provision of prescription and nonprescription medications to [UCs].”).

6 See Cal. Wel. & Inst. Code § 5585.53 (Deering 2021) (stating that if a child requires mental health treatment, both
the child and a family member or guardian “shall be consulted or informed as to the basic recommendations for
further treatment and placement” and “every effort shall be made to obtain the consent of the minor’s parent or legal
guardian prior to treatment and placement of the minor™); see also Rebecca Gudeman, Nat’l Ctr. for Youth Law,
Consent to Medical Treatment for Foster Children: California Law — A Guide for Health Care Providers 2 (2014),
https://youthlaw.org/wp-content/uploads/2015/11/Consent-to-Medical-Care-Foster-Care-2-5-14.pdf.

7 See Gudeman, supra note 6.



Parties are also unaware of any court order divesting unaccompanied children’s parents or legal
guardians of their rights to consent and assigning these rights wholesale to ORR or its care
providers. As such, the Commenting Parties recommend that Form P-1 be amended to ensure
that ORR and its care providers are aware of their obligation to follow state laws and regulations
regarding rights to consent to medical treatment on behalf of a child in their care.

The Commenting Parties believe this clarification is essential in light of ORR’s past
violations of state child welfare laws regarding consent. For example, in 2018, the U.S. District
Court of Central California found that ORR had breached the FSA in the course of administering
psychotropic medications to unaccompanied immigrant children at the Shiloh Residential
Treatment Center in Manvel, Texas.® As a result, the court ordered, among other things, that
ORR’s care providers in Texas follow Texas state law, as required in the FSA, by obtaining the
consent of the person legally authorized to give medical consent before administering
psychotropic medication to children at Shilon RTC.° Despite this court order, the Commenting
Parties are concerned that it is not clear that ORR has taken into account their current legal
obligations to follow state laws and regulations in the drafting of Forms P-1 and P-2.
Clarification on Forms P-1 and P-2 with respect to this issue could help resolve some
misunderstandings and ongoing violations.

For the reasons stated above, the Commenting Parties recommend that ORR revise Forms
P-1 and P-2 to make clear that ORR care providers, as well as ORR staff, are required to follow
the state’s child welfare laws and regulations governing the provision of and consent to medical
care for children in their custody.

2. Form P-1 Should Clearly State that UCs Have a Right to Free and
Prompt Access to Their Case Files.

Paragraph 7 of Form P-1 informs care providers that, “[a]ll records maintained by the
care provider in reference to the minor are considered ORR property,” and “[t]he care provider
must give ORR and its designees, as directed by ORR, unrestricted free access to information
about the minor at all times.” To ensure UCs also have access to their own files, the Agencies
should add an additional provision to Form P-1 that informs care providers that UCs also have
the right to free and prompt access to their case files and any information collected about them
by ORR. It is important that care providers know and understand a child’s right to their case file
and any information ORR collects about them, even if the care provider is not the entity
ultimately providing the file to the child. In the Commenting Parties’ experience, care provider

81n 2019, an Office of Inspector General Report revealed that “facility staff reported that they were not always sure
who within ORR needed to approve psychotropic medications.” Office of Inspector General, HHS, Care Provider
Facilities Described Challenges Addressing Mental Health Needs of Children in HHS Custody 30 (2019) (referring
to “Appendix D: Use of Psychotropic Medications by Children in the Care Provider Facilities Visited by OIG”),
https://oig.hhs.gov/oei/reports/oei-09-18-00431.pdf. In the Shiloh Residential Treatment Center (“RTC”), ORR
staff, not the children's family members, signed forms purportedly authorizing the administration of psychotropic
medication to children. Furthermore, ORR has administered psychotropic drugs to children at Shiloh RTC without
securing parental consent even though the facility had the children's parents and family contact information. See In
Chambers - Order Re Pls.” Mot. to Enforce Class Action Settlement [409] at 21-22, Flores v. Sessions, No. 2:85-cv-
04544-DMG-AGR (C.D. Cal. July 30, 2018), ECF No. 47 [hereinafter Order Re Pls.” Mot.].

% See Order Re Pls.” Mot., supra note 8.



staff, such as a case manager or clinician, are best positioned to inform the child of this right and
aid the child in requesting his or her file from ORR.

Accordingly, the Commenting Parties recommend that the Agencies add the following
statement to paragraph 7 in Form P-1: The care provider must inform children in its care of the
right to request their ORR case file and any other information collected about them by ORR, and
provide them with the information on how to request their files from ORR and related documents
and forms for doing so. The statement should also specify that the care provider is to inform the
child of his or her right to request their file or information both under the “Request for UAC
Case File Information” process available through ORR? and FOIA.!

3. Form P-1 Should Clearly State that ORR Care Providers Are Obligated
Under HIPAA to Provide a Child His or Her Medical Records and
Other Health Information Upon Request and Within the Timeline
Required Under HIPAA.

Form P-1 should also inform ORR care providers of their obligation to provide a minor a
copy of his or her medical records and other health information as required under HIPAA,*?
irrespective of ORR’s file request process and/or FOIA. Although ORR, as an organization, may
not be a “covered entity”*® within the meaning of HIPAA, ORR care providers as an institution
or, at a minimum, their medical professionals, such as physicians, nurses, social workers and
other practitioners, as non-institutional providers, are covered entities subject to HIPAA because
they are healthcare providers who submit HIPAA transactions.*

A health care provider includes “all providers of services (e.g., institutional providers
such as hospitals) and providers of medical or health services (e.g., noninstitutional providers
such as physicians, dentists and other practitioners as defined by Medicare, and any other person
or organization that furnishes, bills, or is paid for health care.”*® ORR policy and procedures
make clear that ORR care providers are health care providers under HIPAA. ORR Policy Guide

10 Requests for UAC Case File Information, Office of Refugee Resettlement (Apr. 14, 2014)
https://www.acf.hhs.gov/orr/policy-guidance/requests-UAC-case-file-information.

11 FOIA requires federal agencies, including ORR, to disclose any information requested unless it falls under one of
the nine exceptions. U.S. Dep’t of Homeland Sec., Privacy Impact Assessment for the FOIA Immigration Records
System (First) 1 (2019), https://www.dhs.gov/sites/default/files/publications/privacy-pia-uscis-firstmarch2019.
pdf_0.pdf. When individuals, like children in ORR custody, request records about themselves from the federal
government, including the Agencies, FOIA grants the most access possible. Id. ORR cannot use a parallel
authorization process to insulate itself from the requirements of FOIA and due process confrontation of evidence
requirements. As such, ORR must comply with a request for a child’s record in a free and timely manner, regardless
of whether it is a Request for UAC Case File information under ORR’s policy or a FOIA request. The care provider
should therefore inform a child of both avenues for obtaining their case file or records.

12 Health Insurance Portability and Accountability Act of 1996, H.R. 3103, 104th Cong. (1996).

13 See 45 C.F.R. § 160.103 (2020) (defining “covered entity”).

14 See Ctrs. for Medicare & Medicaid Servs., Are You a Covered Entity? (Aug. 2, 2020),
https://www.cms.gov/Regulations-and-Guidance/Administrative-Simplification/HIPAA-
ACA/AreYoUCoveredEntity [hereinafter Are You a Covered Entity]; U.S. Dep’t of Health & Hum. Servs., Summary
of the HIPAA Privacy Rule (July 26, 2013), https://www.hhs.gov/hipaa/for-professionals/privacy/laws-
regulations/index.html#:~:text=The%20U.S.%20Department%200f%20Health,1996%20(%E2%80%9CHIPAA%E2
%80%9D).&text=Visit%200ur%20Privacy%20Rule%20section,about%20how%20the%20Rule%20applies
[hereinafter Summary of the HIPAA Privacy] (citing language under HIPAA).

15 See Are You a Covered Entity, supra note 14 (defining health care providers under HIPAA).
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Section 3.4 provides that, “ORR facilitates and funds health care for all unaccompanied []
children in its custody.”*® And per ORR UAC Manual of Procedures (“UC MAP”), “[e]ach care
provider program that accepts placement of children in ORR custody must have an established
network of healthcare providers, including specialists, emergency care services, mental health
practitioners, and dental providers that will accept ORR’s fee-for-service billing system.”” The
health services provided by ORR to children in its care are provided “[t]hrough its care
providers and other health care professionals.”®® In fact, under the FSA, ORR care providers
must provide at least one individual counseling and one group counseling session per week.*°
Because ORR care providers provide onsite health services to children in their care, including
but not limited to counseling services, they are institutional and/or non-institutional health care
providers under HIPAA.?

A HIPAA “transaction” is an electronic exchange of information between two parties to
carry out financial or administrative activities related to health care.?* These transactions include,
among other things, benefit eligibility inquiries, claims, and referral authorization requests.?
Under ORR policies and procedures, “[c]are providers have a responsibility to initiate health care
services when they observe children in need of medical attention”?® and when treatment is
necessary, for reimbursement purposes, ORR care providers “must obtain approval from [Point
Comfort Underwriters (“PCU”)] by submitting a Treatment Authorization Request (“TAR”)
before a mental, dental, and medical service occurs, unless it is an emergency or urgent.”?* In
short, these TARs are referral authorization requests sent by ORR care providers to a healthcare
plan provider, PCU, requesting coverage and reimbursement for specific medical services. And
these forms are submitted to PCU for coverage authorization through PCU’s electronic online
portal.® As such, because ORR care providers are health care providers and engage in the
electronic exchange of information with PCU to carry out financial and administrative activities
related to health care, ORR care providers are “covered entities” under HIPAA and must abide
by HIPAA.

16 ORR Policy Guide, supra note 5, at § 3.4.

17 The UAC Manual of Procedures for ORR Staff, Contractors, and Grantees, Section 3: Services Docket 272-2 at 1-
188 (Appendix 1), Section 3.4 Health Services at 43, Lucas R. v. Azar (Case No. 2:18-CV-05741-DMG-PLA)
[hereinafter UC MAP Section 3].

181d. at 44.

19 d.

2 Even if ORR care providers are a hybrid entity where HIPAA would exclusively apply to an organization’s health
unit, ORR’s care provider staff who are medical professionals are still subject to HIPAA as part of the agency’s
health unit. See Dep’t of Health & Human Servs., Can a Postsecondary Institution Be a “Hybrid Entity” Under the
HIPAA Privacy Rule? (Nov. 25, 2008), https://www.hhs.gov/hipaa/for-professionals/faq/522/can-a-postsecondary-
institution-be-a-hybrid-entity-under-hipaa/index.html (analogizing to a postsecondary institution as a “hybrid
entity,” where the health unit is subject to HIPAA, but other identifiable health information maintained by
components outside of the health unit are not subject to HIPAA). In the Commenting Parties’ experience, some
ORR facilities have medical units with onsite or visiting nurses and other practitioners.

2145 C.F.R. § 160.103 (2020). See also Ctrs. for Medicare & Medicaid Servs., Transactions Overview (Aug. 10,
2020), https://lwww.cms.gov/Regulations-and-Guidance/Administrative-
Simplification/Transactions/TransactionsOverview.

22 See Summary of the HIPAA Privacy, supra note 14.

23 ORR Policy Guide, supra note 5, at § 3.4.3.

24 UC MAP Section 3 (Appendix 1), supra note 17, at 50.

d.
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According to HIPAA, a patient may ask to receive a copy of his or her medical records
and other health information.?® This right exists as long as the protected health information is
maintained in the covered entity’s records, in this case the ORR care provider’s records.?” ORR
care providers must act on a request for protected health information no later than 30 days after
receipt of the request.?® However, given the advancement in electronic health records, HHS
encourages that healthcare providers disseminate information to the requesting individual
sooner.?®

Because ORR care providers are covered entities under HIPAA, Form P-1 should clearly
and unambiguously inform ORR care providers of their obligations to provide children copies of
their medical records or health information, if requested, and within the time frames provided
under HIPAA.

4. Form P-1 Must Be Modified to Protect a Child’s File or Information
from Disclosure to Third-Parties.

The Commenting Parties are concerned that Form P-1 may authorize a care provider to
release information about a child in certain unknown circumstances, especially where Form P-1
appears to include an incomplete sentence regarding the release of a child’s information to a
third-party. Paragraph 7 of Form P-1, states “[u]nder penalty of law, the provider must not
release information about the minor to any individual, organization or entity without the prior”.
This sentence ends abruptly, and leaves unclear what “prior” is referring to, and therefore leaves
unclear when a care provider is authorized to release a child’s information to “any individual,
organization or entity.” This is concerning because Commenting Parties are aware of instances
where information from a child’s file has been shared with third-parties, including but not
limited to DHS and the Department of Justice (“DOJ”). The comments below address some of
these concerns, as well as provide recommendations to ensure a child’s private, confidential and
medical information is shielded from third-party access.

a. Form P-1 must include a clear and unambiguous statement
informing care providers that they must follow state
confidentiality laws and regulations regarding the release of a
child’s file or information.

A child’s ORR file information should not be accessible by third-parties, especially DHS
and DOJ. The FSA requires ORR facilities to “develop, maintain and safeguard individual client
case records. Agencies and organizations are required to develop a system of accountability

% See 45 C.F.R. §§ 164.502(a)(1)(1), 164.525(a)(1) (2020). In support of the right of an individual to access his or
her medical records, HHS cites a number of professional studies and state laws that have reached the same
conclusion. Standards for Privacy of Individually Identifiable Health Information, 65 Fed. Reg. 82462, 82606
(2000); see also U.S. Dep’t of Health & Hum. Servs., Office for Civil Rights, Your Health Information Privacy
Rights 1
https://www.hhs.gov/sites/default/files/ocr/privacy/hipaa/understanding/consumers/consumer_rights.pdf?language=
en (last visited Feb. 19, 2021) [hereinafter Your Health Information].

27 See 45 C.F.R. § 164.524(a)(1).

2845 C.F.R. § 164.524(b)(2)(i) (2020); see also Your Health Information, supra note 26.

29 Modifications to the HIPAA Privacy, Security, Enforcement, and Breach Notification Rules Under the Health
Information Technology for Economic and Clinical Health Act and the Genetic Information Nondiscrimination Act,
78 Fed. Reg. 5566, 5637 (2013).



which preserves the confidentiality of client information and protects the records from
unauthorized use or disclosure.”® ORR’s website states, “HHS does not release information
about individual children or their sponsors that could compromise the child’s location or
identity.”3! ORR’s promises reflect the FSA’s requirement that the child has “a reasonable right
to privacy.®? Naturally, this right includes the right to privacy of the child’s own records and,
more broadly, all the information a child provides to ORR.

One of the dangerous consequences of including a child’s ORR file with the child’s
“Alien File” (“A-File”) or allowing DHS access to a child’s ORR file or information, is that
confidential records can be used to prejudice the child’s immigration case to the detriment of the
child without their consent or understanding. For example, when ORR informs DHS about a
child’s alleged gang-aftiliation or involvement, ICE places a gang memoranda in the individual’s
A-file and explicitly directs all future immigration services and applications for benefit or relief
be denied.®

Another danger of sharing a child’s file and information with third parties is the potential
of prolonging a child’s stay in ORR custody. A child’s file includes information about potential
sponsors in forms like Form P-13,3 as well as other documents like the Family Reunification
Packet, which is completed by sponsors. Information sharing of this highly sensitive information
between the Agencies and DHS has lengthened children’s time in detention and delayed the
family reunification process. For example, in April 2018, HHS and DHS entered into a new
Memorandum of Agreement (“2018 MOA”) that required ORR to send the information it
collects on potential sponsors to ICE.3® On March 12, 2021, almost three years later, HHS and
DHS finally announced the termination of the 2018 MOA and in doing so acknowledged that it
“undermined the interest of children and had a chilling effect on potential sponsors (usually a
parent or close relative) from stepping up to sponsor an unaccompanied child placed in the care
of HHS.”% Not only did the 2018 MOA have a chilling effect,®” but it also violated the FSA’s

%0 Flores Settlement Agreement, supra note 4, at § E, Ex. 1 (emphasis added).

31 Health and Safety, Office of Refugee Resettlement, https://www.acf.hhs.gov/orr/about/ucs/health-and-safety (last
visited Feb. 19, 2021) (citing the text under “Privacy” heading).

32 Flores Settlement Agreement, supra note 4, at 1 A.12, Ex. 1 (“A reasonable right to privacy, which shall include
the right to: (a) wear his or her own clothes, when available; (b) retain a private space in the residential facility,
group or foster home for the storage of personal belongings; (c) talk privately on the phone, as permitted by the
house rules and regulations; (d) visit privately with guests, as permitted by the house and regulations; and (e) receive
and send uncensored mail unless there is reasonable belief that the mail contains contraband.”).

3 N.Y. Civil Liberties Union & N.Y Immigration Coal., Stuck with Suspicion 14-16 (2019),
https://www.nyclu.org/sites/default/files/field_documents/020819-nyclu-nyic-report.pdf.

34 Form P-13 requires ORR personnel to enter information about a UC’s family member into the fields.

35 See Mem. of Agreement Among the Office of Refugee Resettlement of the U.S. Dep 't of Health & Hum. Servs. &
U.S. Immigration & Customs Enf’t, U.S. Customs & Border Prot. of the U.S. Dep’t of Homeland Sec. Regarding
Consultation & Information Sharing in Unaccompanied Alien Children Matters (2018), https://www.texasmonthly.
com/wp-content/uploads/2018/06/Read-the-Memo-of-Agreement.pdf [hereinafter MOA].

3 Dept. of Homeland Sec., HHS and DHS Joint Statement on Termination of 2018 Agreement (Mar. 12, 2021),
https://www.dhs.gov/news/2021/03/12/hhs-and-dhs-joint-statement-termination-2018-agreement.

37 See MOA, supra note 35; see also Women’s Refugee Comm’n, Nat’l Immigration Justice Ctr. & Am. Univ.
Wash. Coll. of Law, Children as Bait: Impacts of the ORR-DHS Information-Sharing Agreement 1 (2019)
https://immigrantjustice.org/sites/default/files/content-type/research-item/documents/2019-03/Children-as-Bait.pdf.



provisions requiring the timely release of a child and went beyond the TVPRA’s safety
assessment for release purposes.®

Rescinding the 2018 MOA provided an opportunity to institute a robust firewall between
ORR and DHS. Rather than seize this opportunity, ORR and DHS preserved channels of
information-sharing that continue to violate children’s privacy and confidentiality. Any deviation
from a full firewall between the two agencies is a departure from ORR’s child welfare mission
and invites ORR to become DHS’ eyes and ears. ORR must ensure that its practices protect,
rather than impede, child welfare. Efforts that delay the family reunification process or prejudice
a child’s immigration case are antithetical to the child’s best interests of family unity®® and
safety.

The juvenile justice system provides a useful analog for protecting children’s records. In
California, for example, juvenile records are confidential and protected from examination in all
but the most limited circumstances, in which release must be authorized by court order.*° Laws in
Arizona, New York, Texas, and Florida similarly protect juvenile records. In these states, any
party seeking information contained in a child’s court records must petition the state court; and
in Texas, the juvenile court or the Texas Department of Family and Protective Services.**

38 Neither the TVPRA nor the FSA requires HHS to collect immigration status information on parents or other
sponsors, to collect any information on other adult members of the household, or to use any information collected to
deport families of UCs. See Flores Settlement Agreement, supra note 4, at 1 14-18 (noting a lack of reference to a
sponsor’s immigration status); see also William Wilberforce Trafficking Victims Protection Reauthorization Act of
2008, 8 U.S.C. § 1232(c)(2)(A) (2008) (outlining the minimum evaluative methods necessary to determine that a
potential sponsor will be “capable of providing for the child’s physical and mental well-being,” and making no
mention of immigration status).

39 Family unity is particularly important for immigrant children, who are more likely to be disadvantaged in
navigating a new country, language, and culture. See Nancy S. Landale et al., The Living Arrangements of Children
of Immigrants 1 (2011) https://www.nchi.nlm.nih.gov/pmc/articles/PMC3241619/pdf/nihms-341452.pdf
(“Immigrant families face unique challenges as they adapt to their new country ... Mexican immigrant families [for
example] face challenges with respect to assimilation because of low parental education, poverty, and language
barriers, and because a relatively high share of parents are unauthorized.”); UNHCR Guidelines on Determining the
Best Interest of the Child 20 (2008), http://www.unhcr.org/4566b16b2.pdf (“[U]naccompanied and separated
children require special attention in identifying their best interests, given the particular risks that they face.”); see
also UNHCR Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum 2
(1997), http://www.unhcr.org/enus/publications/legal/3d4f91cf4/guidelines-policies-procedures-dealing-
unaccompaniedchildren-seeking-asylum.html (“Considering their vulnerability and special needs, it is essential that
children’s refugee

status applications be given priority and that every effort be made to reach a decision

promptly and fairly.”). See generally Child Welfare Info. Gateway, Children’s Bureau, State Statutes, Determining
the Best Interests of the Child (2016)
https://www.childwelfare.gov/pubPDFs/best_interest.pdf#page=2&view=Best%20interests%20definition (asserting
that family unity, or keeping children with family members, is a key factor in determining the best interest of
children in custody). Children are more likely to experience physical and emotional well-being, safety, and stability
when they are living with and being cared for by family members. See The Annie E. Casey Found., Stepping Up for
Kids: What Government and Communities Should Do to Support Kinship Families 2 (2012).

40 Rachel Prandini, Melissa Adamson & Neha Desai, Strengthening Welfare Practice for Immigration Children &
Families: A Toolkit for Child Welfare Professionals in California 44 (2019) https://youthlaw.org/wp-
content/uploads/2019/08/2019-Child-Welfare-and-Immigration-Toolkit.pdf.

41 A survey of the juvenile and child abuse and neglect records confidentiality laws of these five states—Arizona,
New York, Florida, California and Texas—is included as an appendix to this comment. This appendix is meant to
present a sampling of state juvenile records confidentiality laws, on the basis that the rest of the U.S. states and the
District of Columbia oversee similar laws. See infra [Appendix 2].
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Without a court order granting ORR authorization to share this information specifically with
DHS or another third-party, ORR’s collection, recording, and reporting of this information may
violate applicable state laws.

For the reasons stated above, it is imperative that a child’s ORR file and the information
contained within be protected from outside agencies. ORR and its care providers, which maintain
files including information similar to a juvenile record, should adopt a similar policy: absent a
court order, children’s files and information must be protected from other entities and third
parties, including other government agencies. This policy should be reflected in Form P-1
through a clear and unambiguous statement that “The care provider must follow applicable state
laws and regulations regarding the release of information relating to a child (i.e., juvenile and
dependency records) prior to the release of information about the child to any individual,
organization, or entity, including any government entity.”

b. Form P-1 must include a clear and unambiguous statement that
care providers must protect the privacy and confidentiality of

children’s medical information as required under HIPAA and
ORR Policy Guide Section 3.4.7.

Generally, children’s health information cannot be used for purposes not directly related
to their care without permission.*? Although ORR, as an organization, may not be a “covered
entity”*® within the meaning of HIPAA, ORR care providers as an institution or, at a minimum,
their medical professionals, such as physicians, nurses, social workers and other practitioners, as
non-institutional providers, are covered entities subject to HIPAA because they are health care
providers who submit HIPAA transactions.**

HIPAA provides generally applicable standards for individuals’ privacy rights to
understand and control how their health information is used.* HIPAA ensures each patient has
rights over their own health information by “limit[ing] the circumstance in which an individual’s
protected health information may be used or disclosed by covered entities.”*® Under the HIPAA
Privacy Rule, a covered entity may not use or disclose protected health information except as
required or permitted under the Privacy Rule, or with written authorization by the subject of the
information.*” In addition, the HIPAA Security Rule requires specific protections to safeguard a
patients’ electronic health information.

Because ORR care providers are subject to HIPAA, ORR must ensure its care providers
know and understand their obligation to abide by HIPAA and most importantly not disclose a
child’s protected health information unless permitted under HIPAA. Also, given ORR’s creation
of the UAC Path, an online case management system, and the general movement toward the use
of electronic health information, including individual and group counseling notes, ORR care
providers, as well as ORR, must ensure that a child’s protected health information is not
accessible by third-parties, including but not limited to DHS.

42 Your Health Information, supra note 26.

43 See 45 C.F.R. § 160.103 (2020) (defining “covered entity”).

4 See supra Section I11.A.3.

45 See Summary of the HIPAA Privacy, supra note 14 (citing language under HIPAA).
46 1d.

47 1d.
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In addition to HIPAA’s protections, ORR Policy Guide 3.4.7 requires care providers to
“maintain the children’s individual health files separately from the children’s case files, unless
State licensing requirements dictate otherwise.”*® The guidelines require care providers to “have
written policies, procedures, and practices that protect the confidentiality of medical
information.”® As an instructive source for ORR processes, the American Hospital Association
created a Patient Bill of Rights that has been adopted by other organizations and hospitals.>
Applied in the context of ORR, the Bill of Rights states, “the patient has the right to every
consideration of privacy” and “has the right to expect all communications and records pertaining
to [their] care will be treated as confidential by [ORR].”! Similarly, the California Patient Bill of
Rights outlines that patients are entitled to “confidential treatment of all communications and
records” pertaining to their care and stay at an ORR facility.>? Patients must also receive a notice
from ORR that explains the child’s rights in detail and how ORR may use and disclose the
child’s protected health information.*

In order to comply with HIPAA and ORR’s own policies, and align with the principles of
exemplar Patient Bill of Rights, Form P-1 should be updated to include a clear and unambiguous
statement that “The care provider must protect the confidentiality of children’s medical
information by complying with HIPAA and ORR Policy Guide section 3.4.7.”

c. Form P-1 must include a clear and unambiguous statement that
informs care provider’s clinicians that they are bound by HIPAA
and therefore cannot share information obtained through
therapy sessions without valid authorization.

Social workers, who serve as clinicians for children at ORR care provider facilities, are
subject to HIPAA.> The Commenting Parties are concerned that these clinicians, though subject
to HIPAA, freely share their psychotherapy notes with ORR, who in turn use the psychotherapy
notes to determine whether to place a child in a restrictive setting or release a child to a sponsor.
This practice must end. Form P-1 should be updated to provide clear guidance to care provider
clinicians that their psychotherapy notes cannot be shared without a valid HIPAA release.

48 ORR Policy Guide, supra note 5, at § 3.4.7.

49 1d.

%0 See Am. Patient’s Rights Ass’n, American Hospital Association’s Patient Bill of Rights,
https://www.americanpatient.org/aha-patients-bill-of-rights/ (last visited Mar. 14, 2021). See, e.g., Am. Cancer
Soc’y, The Patient Bill of Rights, https://www.cancer.org/treatment/finding-and-paying-for-
treatment/understanding-financial-and-legal-matters/patients-bill-of-rights.html (last visited Mar. 14, 2021) (“In the
early 1970’s, the American Hospital Association drafted a Patient Bill of Rights so people would know what they
could reasonably expect when they were hospitalized. Since then, a number of similar measures have been
developed.”).

51 See Am. Patient’s Rights Ass’n, supra note 50.

52 Cal. Hosp. Ass’n, Patient Rights, https://www.calhospital.org/sites/main/files/file-
attachments/patientrights_english_3.pdf (last visited Mar. 14, 2021).

3 d.

%4 Soc. Worker Res., Basic HIPAA Overview (July 18, 2012),
https://www.socialworkerresource.com/articles/view.php?article_id=6287#:~:text=Social%20workers%20are%20a
mong%20the,t0%20fully%20understand%20HIPAA%20regulations; see Nat’l Ass’n of Soc. Workers, HIPAA Help
for Social Workers, https://www.socialworkers.org/About/Legal/HIPAA-Help (last visited Mar. 10, 2021); see also
Section l11.A.4.c.
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Psychotherapy notes are any notes “recorded (in any medium) by a health care provider
who is a mental health professional documenting or analyzing the contents of conversations
during a private counseling session or a group, joint, or family counseling session and that are
separated from the rest of the individuals’ medical record.” Under 45 C.F.R. § 164.508(a)(2),
psychotherapy notes cannot be used or disclosed without a valid authorization except in limited
circumstances, such as reporting of abuse, neglect or domestic violence or a threat of serious and
imminent harm made by the patient during his or her session.>® Moreover, according to the
American Psychological Association Practice Organization, “as a result of states protecting
psychotherapist-patient communications, information acquired in the course of the
psychotherapy relationship cannot be disclosed without a HIPAA-compliant authorization signed
by the patient or a court order.”®’ Despite these protections, clinicians at ORR care provider
facilities routinely share psychotherapy notes with ORR and other third-parties, like DHS and the
DOJ, without a valid authorization.

For example, Kevin, an adolescent in ORR custody, shared personal information with an
ORR-employed therapist relating to his trauma after being assured by the therapist that the
sessions would be confidential.®® They were not. The information Kevin shared with this
therapist was sent to ICE officials who used them against him in deportation proceedings.*
Disclosing information learned in mandatory, confidential therapy sessions violates a therapist’s
duty under HIPAA and the privacy and confidentiality of their child patients.

Due to past violations and a concern that lack of clarity may lead to further HIPAA
violations by ORR care provider staff, the Commenting Parties recommend that Form P-1 clearly
indicate that care provider staff, such as clinicians and therapists, must maintain the
confidentiality of their clinical notes and must not share them with any individual or entity,
including ORR, without valid authorization from the child, a court order, or a special
circumstance enumerated in 45 C.F.R. § 164.508(a)(2).

5. Form P-2 Appears to be Missing Language in Section 4
(“Immunizations”).

In Form P-2, section 3 (“Medical and Dental Exams/Screenings”) and section 4
(“Immunizations”) include the same two descriptive bullet points:

%545 C.F.R. § 164.501 (2020).

% 45 C.F.R. § 164.508(a)(2) (2020); see also U.S. Dep’t of Health & Human Servs., Does HIPAA Provide Extra
Protections for Mental Health Information Compared with Other Health Information? (Sept. 12, 2017),
https://www.hhs.gov/hipaa/for-professionals/faq/2088/does-hipaa-provide-extra-protections-mental-health-
information-compared-other-health.html.

57 Am. Psychological Ass’n Practice Org., HIPAA What You Need to Know The Privacy Rule: A Primer for
Psychologists 8 (2013), https://www.apaservices.org/practice/business/hipaa/hippa-privacy-primer.pdf.

%8 Hannah Dreier, Trust and Consequences, Wash. Post (Feb. 15, 2020)
https://www.washingtonpost.com/graphics/2020/national/immigration-therapy-reports-ice/. The American Academy
of Child & Adolescent Psychiatry condemned the information sharing between ORR and ICE in Mr. Kevin
Euceda’s instance. See also Gabrielle A. Carlson, Letter Condemning ORR and ICE’s Betrayal of Confidential
Medical Information (Feb. 18, 2020), https://www.aacap.org/App_Themes/AACAP/docs/Advocacy/AACAP-Letter-
ORR-ICE.pdf.

59 Dreier, supra note 58.
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e “Minors in care shall receive a medical exam within 48 hours of placement in a care
provider program, unless the minor obtained a medical exam within one calendar year
and while under the care of another ORR-funded care provider.

e Minors in care shall also receive an initial dental examination within 90 days of
placement, but no sooner than their 30th day in the custody of ORR.”

This appears to be a drafting error, as these two bullet points provide information about
medical and dental exams and screenings, relevant to section 3 (“Medical and Dental
Exams/Screenings”), but do not include information regarding immunizations. Form P-2 should
be revised to replace these two bullets from section 4 (“Immunizations”) with information
related to immunizations.

B. The Proposed “Notice of Placement in a Restrictive Setting” English Version
(Form P-4) and Spanish Version (Form P-4s) Would Violate Children’s
Rights Under the FSA, the TVPRA, and the Fifth Amendment Due Process
Clause.

Although ORR only revised the formatting and made no changes to the content of the
Notice of Placement (“NOP”) forms (“Form P-4” and “Form P-4s”), we take this opportunity to
comment on the content of these forms, which as drafted, trigger violations of the FSA, the
TVPRA, the APA, and the Fifth Amendment Due Process Clause. However, before doing so, the
Clinic and CHRCL note that we are currently litigating some of these issues as they relate to
ORR’s current practices and policies in Lucas R., and that nothing in these comments is intended
to waive any arguments in that litigation.

1. The Proposed Notice of Placement in a Restrictive Setting Forms Fail
to Provide All Children in Restrictive Placements Adequate Notice of the
Basis for Their Placement in Violation of the FSA and Fifth
Amendment Due Process Clause.

Forms P-4 and P-4s violate the notice requirements under the FSA and the Fifth
Amendment Due Process Clause, particularly where the forms may not be provided to children
placed in all types of restrictive settings—specifically therapeutic staff-secure facilities and out-
of-network residential treatment centers (“OON RTCs”)—and where the forms fail to include
clarification on the placement criteria for therapeutic staff-secure placements.

a. If the Agencies do not intend to provide these notice of
placement forms to children placed in therapeutic staff-
secure and out-of-network RTCs, the Agencies violate the
notice requirements under Paragraph 24C of the FSA.

Under Paragraph 24C of the FSA, ORR must provide “minors not placed in licensed
programs with notice of the reasons for housing the minor in a detention or medium security
facility.”®® The NOP, in this case Form P-4, or its Spanish counterpart Form P-4s, is the means
by which ORR informs a child of the reasons for placement in a secure or medium-secure facility
(“restrictive setting” or “restrictive placement”). Per ORR policy and procedures, ORR requires
that children be given a form NOP following placement into a secure, staff-secure, or residential

% Flores Settlement Agreement, supra note 4, at  24C.
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treatment center (“RTC”).®* Forms P-4 and P-4s similarly indicate that the NOP is intended for
children placed in secure or staff-secure facilities or RTCs. But it is not clear from Forms P-4
and P-4s whether therapeutic staff-secure facilities and OON RTCs are subsumed by ORR’s
current staff-secure and RTC categories such that children placed in those types of facilities
would also receive an NOP.

Therapeutic staff-secure and OON RTCs are restrictive placements that require an NOP
under the FSA. OON RTCs are similarly restrictive to in-network RTCs. In fact, they are the
same but for the fact that in-network RTCs have cooperative agreements with ORR and OON
RTCs do not. ORR has conceded that RTCs are as restrictive as secure facilities (i.e., juvenile
jails).®® Therapeutic staff-secure facilities, although not as restrictive as RTCs or secure jails, are
more restrictive than shelters where they require children housed in their facilities to undergo sex
offender treatment and on average result in longer lengths of stay in ORR custody than children
placed in shelter care only.%* Both types of facilities are therefore, at minimum, medium-secure
facilities warranting notices under Paragraph 24C of the FSA. Accordingly, to the extent ORR
does not intend to provide the proposed forms to children placed in therapeutic staff-secure or
OON RTC, such failure would be a direct violation of Paragraph 24C of the FSA.

For the reasons stated above, the Commenting Parties recommend that ORR make
explicit on Proposed Forms P-4 and P-4s that the NOP is provided to children who have been
placed in a restrictive setting, which includes a secure, staff secure or therapeutic staff-secure
facility, or an in- or out-of-network RTC. Specifically, the first sentence in the NOP should be
changed to: You are in the custody of the Office of Refugee Resettlement (ORR), and have been
placed in a restrictive setting—a secure, staff-secure or therapeutic staff-secure facility, or an in-
or out-of-network RTC. In addition, because an RTC is an RTC regardless of whether it’s in-
network or OON, ORR should make explicit on Forms P-4 and P-4s that the same placement
criteria applies for in-network and OON RTCs. The Commenting Parties recommend that in
order to avoid any confusion or ambiguity, ORR add the following language after “Residential
Treatment Center”: (in- or out-of-network).

b. The proposed notice of placements forms violate the
notice requirements under the FSA and the Fifth
Amendment Due Process Clause because they fail to
provide adequate notice regarding the basis for placement
in a therapeutic staff-secure facility.

Children in ORR custody have liberty interests to be free from detention, to familial
association, and to be placed in the least restrictive setting—interests guaranteed by the

61 See ORR Policy Guide, supra note 5, at 88 1.2.4, 1.4.2; ORR Manual of Procedures (UC MAP), Section 1:
Placement in ORR Care Provider Facilities (Appendix 3), at 8§ 1.2.4 (procedure requiring NOP be provided within
48 hours of initial placement of a child into a secure, staff secure or non-TAR RTC, which refers to an in-network,
as opposed to OON RTC).

62 P1s.” Mot. for Partial Summ. J. at 10, Lucas R. v. Azar (Case No. 18-CV-05741-DMG-PLA) [hereinafter Pls.’
Mot.].

83 1d.

64 1d. at 10, 38.
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Constitution, the TVPRA, and the FSA.% They have a substantial private interest in freedom
from detention and familial association, especially when placed in a restrictive setting like
secure, staff-secure, therapeutic staff-secure, RTC and OON RTC placements.®® ORR’s policies
and procedures, including its forms, have led to erroneous placements and, as such, additional
safeguards, like adequate notice, are essential to protecting the liberty interests of children in
ORR custody.®” Finally, the government faces minimal burden in providing adequate notice.®

Here, Proposed Forms P-4 and P-4s are not adapted to children placed in therapeutic
staff-secure facilities and therefore fail to provide adequate notice of the basis for placement in
that type of facility. The forms fail to indicate (1) whether the same placement criteria for staff-
secure applies to therapeutic staff-secure placements or whether therapeutic staff-secure
placements have additional criteria in light of the special programs they offer, and (2) if there is
additional criteria, what additional criteria is used for therapeutic staff-secure placements. By
failing to provide clarity on the placement criteria for therapeutic staff-secure placements, ORR
creates a tremendous and impermissible risk that a child may be placed in such a facility without
proper basis and notice of the basis for their placement. Given the substantial liberty and private
interests at stake, the risk of error, and the minimal burden to modify these forms and provide
them to children placed in therapeutic staff-secure placements, ORR violates the Fifth
Amendment Due Process Clause by not providing adequate notices of the basis for placement to
children placed in therapeutic staff-secure facilities. The same deficiencies would also violate the
FSA notice provision.®®

Given our understanding of how therapeutic staff-secure placements differ from non-
therapeutic staff-secure placements, the Clinic and CHRCL believe additional criteria should be
delineated to reflect these differences. For example, ORR currently contracts and places children
in at least one therapeutic staff-secure facility that provides sex offender treatment to children
housed within its facility.” For purposes of this comment, we focus on this example, but note
that to the extent children are required to undergo any type of treatment program at a therapeutic
staff-secure facility, careful consideration must be made to ensure children—undisputedly part of
a vulnerable population—are not inappropriately subject to unnecessary treatment programs,
including but not limited to sex offender treatment programs.

With respect to therapeutic staff-secure facilities with sex offender treatment programs,
displaying or engaging in “inappropriate sexual behavior” should not suffice for such restrictive
placement.” Such criterion is too vague to put children on fair notice of the conduct that would
result in sex offender treatment, and fails to guard against arbitrary or discriminatory
enforcement of this criterion by ORR and ORR grantee staff. This is especially true where

8 Pls.” Mot., supra note 62, at 20-24; Pls.” Opp’n to Def.’s Mot. for Partial Summ. J., Docket 289 at 11-19, Lucas R.
v. Azar (Case No. 18-CV-05741-DMG-PLA) [hereinafter Pls.” Opp’n]; Pls.” Reply in Supp. of Pls.” Mot. for Partial
Summ. J., Docket 300 at 11-14, Lucas R. v. Azar (Case No. 18-CV-05741-DMG-PLA) [hereinafter Pls.” Reply].

% Pls.” Mot., supra note 62, at 37-38; Pls.” Opp., supra note 65, at 11-20; Pls.” Reply, supra note 65, at 11-14.

67 Pls.” Mot., supra note 62, at 38-42; Pls’ Opp., supra note 65, at 21; Pls.” Reply, supra note 65, at 14.

8 Pls.” Mot., supra note 62, at 42.

% Flores Settlement Agreement, supra note 4, at  24C.

0 Friends of Youth, OurPrograms — Griffin Home — Matsen House,
https://www.friendsofyouth.org/griffinHome.aspx (last visited Feb. 18, 2021).

" This is currently a placement criterion for secure care. See HHS Proposed Form P-4. We raise similar concerns to
this criterion’s use for secure placement infra Section 111.B.2.
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ORR’s definition of “inappropriate sexual behavior” is broad and ambiguous. ORR Policy
Section 4.1.4 defines “inappropriate sexual behavior” as “behavior that does not meet the
definition of sexual abuse or sexual harassment but is sexual in nature.”’> ORR provides
definitions for sexual abuse and sexual harassment, but fails to define or provide any guidance
for what it considers “sexual in nature.” Is physical contact required? What role does consent
play in the inappropriateness of the sexual behavior between two children? Does the sexual
behavior have to be directed at another person, like sexual abuse and sexual harassment, or is
sexual behavior towards oneself sufficient? Without a clear definition or any guidance
whatsoever, we have witnessed instances where children in ORR custody have been required to
undergo sex offender treatment for otherwise innocent, or misunderstood, youth behavior (e.g.,
masturbation of oneself or exposure of genitalia). Subjecting a child to months and sometimes a
year or more of sex offender treatment for innocent or misunderstood youth behavior is
inappropriate and fails to ensure a child is placed in the least restrictive setting that is in the best
interest of the child, as required by the FSA™ and the TVPRA.™

Accordingly, we recommend that ORR avoid criteria that uses terms like “inappropriate
sexual behavior,” as it has for other placement types, and instead limit sex offender treatment to
address nonconsensual behavior and use a term federally defined, like sexual abuse, or
nonconsensual sexual act, which is defined in 18 U.S.C. § 2246.” Doing so will ensure that
placement criteria do not devolve into guesswork and speculation and that children are not
inappropriately sent to sex offender treatment programs for innocent youth behavior.

We are also concerned with the current and potential placement of a child in a therapeutic
staff-secure facility with a sex offender treatment program and no court oversight. In California,
when a child is removed from the home, a court oversees the child’s placement through initial
and periodic reviews.’® During the court’s review, the court determines whether a child’s current
placement is appropriate and the least restrictive setting that can meet the child’s needs.”” This

2 ORR Policy Guide, supra note 5, at § 4.1.4.
3 Flores Settlement Agreement, supra note 4, at 11 6, 19, 21, 23.
48 U.S.C. §1232(c)(2)(A) (2018).
5 [T]he term ‘sexual act’ means--
(A) contact between the penis and the vulva or the penis and the anus, and for purposes of this
subparagraph contact involving the penis occurs upon penetration, however slight;
(B)contact between the mouth and the penis, the mouth and the vulva, or the mouth and the anus;
(C) the penetration, however slight, of the anal or genital opening or another by a hand or finger or by any
object, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of any
person; or
(D) the intentional touching, not through the clothing, of the genitalia of another person who has not
attained the age of 16 years with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the
sexual desire of any person.
18 U.S.C. § 2246(2) (2018).
76 California law provides court oversight and right to counsel to children in dependency court proceedings. Cal.
Welf. & Inst. Code § 315 (Deering 2021) (“If a child has been taken into custody under this article and not released
to a parent or guardian, the juvenile court shall hold a hearing (which shall be referred to as a ‘detention hearing”) to
determine whether the child shall be further detained.”); Cal. Welf. & Inst. Code § 366(a)(1) (Deering 2021) (“The
status of every dependent child in foster care shall be reviewed periodically . . . .”).
7 Cal. Welf. & Inst. Code § 366(a)(1)(A) (Deering 2021) (“The status of every dependent child in foster care shall
be reviewed periodically. . . . The court shall consider the safety of the child and shall determine all of the following:
(A) The continuing necessity for and appropriateness of the placement . . . .”); Cal. Welf. & Inst. Code § 16000(a)
(Deering 2021) (stating that it is the Legislature’s intent “to reaffirm its commitment to children who are in out-of-
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includes review of a child’s placement in a residential therapeutic program placement,’® which
can include a sex offender treatment program placement.” Children in dependency proceedings
in California, as well as children in almost all states, are appointed an attorney and/or guardian
ad litem to assist them in representing their interests in these types of proceedings.?’ In contrast,
children in ORR have no court oversight as to their placement level and/or whether they require
sex offender treatment as part of their case plan. Placement in a therapeutic staff-secure facility
without court oversight and a right to representation, among other rights, is a violation of the
Fifth Amendment Due Process Clause.®* Accordingly, we recommend that any placement
criteria for therapeutic staff-secure placement with a sex offender treatment program include a
requirement of a court order or approval for a child’s placement in a program where he or she
will be subject to a sex offender treatment program.

2. The Proposed Notice of Placement Forms Include Placement Criteria
for Secure Care that Would Violate the FSA and the TVPRA.

The sixth placement criterion under “Secure Care” on Form P-4, which reads “have a
history of or displayed sexual predatory behavior, or have inappropriate sexual behavior,” should
be removed or replaced because such criterion is too vague to put children on fair notice of the
conduct that would result in placement into a juvenile jail, and fails to guard against arbitrary or
discriminatory enforcement of this criterion by ORR and ORR grantee staff. This is especially
true where ORR fails to define “sexual predatory behavior” or “inappropriate sexual behavior”
on the NOP, and where the definition of inappropriate sexual behavior is broad and ambiguous.?
Without clear definitions, we have witnessed instances where children in ORR custody have
been sent to secure juvenile detention centers for otherwise innocent, or misunderstood, youth
behavior (e.g., masturbation of oneself or exposure of genitalia). Subjecting a child to a jail-like
environment for innocent or misunderstood youth behavior is inappropriate and fails to ensure a
child is placed in the least restrictive setting that is in the best interest of the child, as required by
the FSA® and the TVPRA.3

home placement to live in the least restrictive family setting promoting normal childhood experiences that is suited
to meet the child’s or youth’s individual needs, and to live as close to the child’s family as possible pursuant to
subdivision (¢) of Section 16501.17).

78 Cal. Welf. & Inst. Code § 366(a)(1)(B) (Deering 2021) (“The status of every dependent child in foster care shall
be reviewed periodically. . . . The court shall consider the safety of the child and shall determine all of the following:
... (B) The extent of the agency’s compliance with the case plan . . . consistent with the child’s best interests . . . .”);
Cal. Welf. & Inst. Code § 16501.1(d)(1) (Deering 2021) (“The case plan shall include a description of the type of
home or institution in which the child is to be placed, and the reasons for that placement decision...”); Cal. Welf. &
Inst. Code § 16501.1(d)(2) (“If a short-term residential therapeutic program placement is selected for a child, the
case plan shall indicate the needs of the child that necessitate this placement, the plan for transitioning the child to a
less restrictive environment, and the projected timeline by which the child will be transitioned to a less restrictive
environment.”).

" L.A. Cty. Prob. Dep’t Foster Care Plan, Foster Youth Bill of Rights 75 (2017),
http://contracts.dcfs.lacounty.gov/Uploads/62_20 ISFC_Exhibits_A-1 to A-X DRAFT.pdf (referencing a child’s
placement in a group home and completion of a Sex Offender Program in the concurrent planning section of the
form).

8 See Expert Report of Professor Jessica Heldman at Appendix B. Child Welfare Proceedings chart (Appendix 4).
81 See Pls.” Mot., supra note 62, at 20-28, 34, 37-44, 46-54,

82 See Section 111.B.2.

8 Flores Settlement Agreement, supra note 4, at 11 6, 19, 21, 23.

88 U.S.C. 8§ 1232(c)(2)(A) (2018).
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Accordingly, we recommend that ORR either remove this criterion for secure care
altogether, or define “sexual predatory behavior” on the NOP, as it does on the Intakes
Placement Checklist,®® and replace “inappropriate sexual behavior,” with a term federally
defined, like sexual abuse, or a nonconsensual sexual act, which is defined in 18 U.S.C. §
2246(2).% Doing so will ensure that this placement criterion does not devolve into guesswork
and speculation and provide an additional safeguard against erroneous placement in the most
restrictive level of care.

Moreover, Paragraph 21 of the FSA makes clear that secure care is not appropriate for
most children and is to be used sparingly.8” The Ninth Circuit, in reviewing the proposed Flores
regulations, upheld this reasoning and enjoined an additional catchall provision which attempted
to broaden criteria for placement of a minor in a secure facility upon an agency determination
that the minor is “otherwise a danger to self or others.”®® As such, and similarly, any criteria
developed by ORR for placement of a child in secure care based on a sexual act or behavior,
must fit within the enumerated conditions for secure placement, which are, in pertinent part, that
a child:

A. has been charged with, is chargeable, or has been convicted of a crime, or is the
subject of delinquency proceedings, has been adjudicated delinquent, or is
chargeable with a delinquent act, . . .

B. has committed, or has made credible threats to commit, a violent or malicious act
(whether directed at himself or others) while in [ORR] legal custody or while in
the presence of an [ORR] officer;

C. has engaged, while in a licensed program, in conduct that has proven to be
unacceptably disruptive of the normal functioning of the licensed program in
which he or she has been placed and removal is necessary to ensure the welfare of
the minor or others, as determined by the staff of the licensed program. . . ;

D. is an escape risk; or

E. must be held in a secure facility for his or her own safety, such as when [ORR]
has reason to believe that a smuggler would abduct or coerce a particular minor to
secure payment of smuggling fees.

The current and proposed language of the sixth placement criterion under “Secure Care”
on Form P-4, which refers to “sexual predatory behavior” or “inappropriate sexual behavior,”
does not include any specific indicia that the child is a danger to others. For example, it does not
fit within the conditions listed under Paragraph 21 subparagraph A because there is no
requirement that the child be charged with, is chargeable, or has been convicted, or is the subject
of delinquency proceedings, has been adjudicated delinquent or is chargeable with a delinquent
act related to the “sexual predatory behavior” or “inappropriate sexual behavior.” It also does not
fit within the conditions of subparagraphs D (escape risk) and E (safety due to smuggling

8 Form P-7’s Intakes Placement Checklist defines sexual predatory behavior as follows: “[s]exual [p]redatory
behavior refers to a UC with 1) history of sexual assault or sexual harassment, 2) that is a pattern of behavior with
the goal of committing a sexually based crime, and 3) that is based on a mental disorder or impulse.”

8 18 U.S.C. § 2246(2) (2018) (defining the term “sexual act”).

8 Flores Settlement Agreement, supra note 4, at { 21.

8 Flores v. Rosen, 984 F.3d 720, 732-733 (9th Cir. 2020) (“As the district court explained, the government in the
Agreement committed to limit the circumstances under which secure detention would be permitted to those
specifically enumerated in paragraph 21 of the Agreement.”).
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concerns). The sixth placement criteria could potentially fit within the conditions of
subparagraphs B and/or C to Paragraph 21, if and only if, the “sexual predatory behavior” or
“inappropriate sexual behavior” makes the child a danger to others. The current and proposed
language of the sixth placement criterion under “Secure Care” in Form P-4, however, does not
include any specifics as to whether the behavior must be of the type that makes the child a
danger to others.

For all the reasons stated above, ORR should delete the sixth placement criterion under
“Secure Care” altogether, or replace the current criterion with the following criterion: “have a
history of or display sexual predatory behavior, or have engaged in a nonconsensual sexual act,
as defined under 18 U.S.C. § 2246(2), that makes the child a present danger to others.” In
addition, the NOP would need to provide the definition for sexual predatory behavior, as well as
the definition for sexual act under 18 U.S.C. § 2246(2).

3. The Proposed Notice of Placement Forms Fail to Make Clear that a
Licensed Psychologist or Psychiatrist Must Make a Determination that
the Child is a Danger to Self or Others for Residential Treatment Center
Placement as Required by the Flores July 30, 2018 Order.

The placement criteria for RTC placement in the NOPs is vague and as such creates
questions as to whether the criteria complies with the Flores July 30, 2018 Order.

Forms P-4 and P-4s indicate that a child in ORR custody may be placed in an RTC if
“ORR has determined that [the child has] a serious psychiatric or psychological issue that cannot
be addressed in an outpatient setting and [the child is] a danger to self or others” and, separately,
that a licensed psychologist or psychiatrist has indicated certain criteria has been satisfied. The
language in this section, as well as the structure, is ambiguous as to whether ORR is complying
with the Flores July 30, 2018 Order, which requires a licensed psychologist or psychiatrist to
make the determination that a child “poses a risk of harm to self or others” prior to placement.3®
Thus, modifications to this form are warranted to ensure compliance with the Flores July 30,
2018 Order and the FSA.

The only changes in the RTC placement section of the NOP that ORR made after the
Flores July 30, 2018 Order were: (1) modified the introduction to this section by adding the
following italicized phrases: “ORR has determined that you have a serious psychiatric or
psychological issue that cannot be addressed in an outpatient setting and you are a danger to self
or others. A licensed psychologist or psychiatrist has indicated that you™; and (2) removed the
“and/or” language located at the end of RTC placement criteria 3.%° These changes are
insufficient. The modification to the introduction does not clarify, as the Flores Court did, that a
licensed psychologist or psychiatrist is required to make a requisite finding that a child “poses a
danger to self or others” in order to be placed at an RTC. Similarly, the removal of the “and/or”
does nothing more than to leave the same amount of confusion as to whether all or just some of
the criteria must be determined by a licensed psychologist or psychiatrist, particularly whether
the fourth criteria, that a child “[p]resent a continued and real risk of harm to self, others, or the

8 See Order Re Pls.” Mot., supra note 8, at 11; see also Rosen, 984 F.3d at 732 (citing approvingly to the July 30,
2018 Order on this determination).

% Compare Order Re Pls.” Mot., supra note 8, at 8 (reflecting the prior NOP language for RTC placements), with
Form P-4, p.2 (stating current and proposed NOP language for RTC placements).
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community, despite the implementation of short-term clinical interventions,” is required for RTC
placement.

To ensure compliance with the Flores July 30, 2018 Order, Form P-4 should be modified
in one of the following ways: (1) change the introduction to read as follows: “A licensed
psychologist or psychiatrist has determined that you have a serious psychiatric or psychological
issue that cannot be addressed in an outpatient setting and that you are a danger to self or others.
...”; or (2) add an “and” at the end of RTC criteria 3 to make clear on the form for staff and the
child receiving the form that a psychologist or psychiatrist has made a determination with respect
to all four criteria, and most importantly that a licensed psychologist or psychiatrist determined
that the child poses a risk to self or others.

4. The Proposed Notice of Placement Forms Fail to Adequately Inform
Children of and Provide Opportunities for Children to Challenge Their
Restrictive Placements in Violation of the Fifth Amendment Due
Process Clause.

For the most part, Forms P-4 and P-4s have been reformatted in a manner that is more
user and reader friendly. We support these changes but believe there are areas of the NOPs that
are of utmost importance, specifically the section informing a child of his placement review and
right to challenge placement options, that have been inappropriately excluded from these
updates. Given the importance of an advisal regarding placement review and placement
challenge options, we propose a section with the following heading: Notice Regarding Right to
Placement Review and Right to Challenge Placement Determination.

The Commenting Parties’ proposed heading “Notice Regarding Right to Placement
Review and Right to Challenge Placement Determination” should be followed by a text box
explaining a child’s right to challenge his or her placement. The current language in P-4 and P-4s
regarding placement review and administrative and judicial review, however, fails to comply
with the Fifth Amendment Due Process Clause, and as such must be modified.

As noted above and in Plaintiffs’ Motion for Partial Summary Judgment in Lucas R.,
children in ORR custody have a liberty interest to be free from detention and to be placed in the
least restrictive setting.® And where individuals have a protected liberty interest, procedural due
process requires, at a minimum, notice and a hearing.% In cases like this, where there is a great
private interest and a great risk of error that outweigh the government interest, due process
requires that such hearing (1) occur pre-deprivation—prior to initial placement or step-up to a
restrictive setting—not 30 days thereafter—and within a time certain; (2) be afforded to all
children in any type of restrictive setting, including any type of secure, staff-secure or RTC
placement, (3) be automatic, (4) be before a neutral decisionmaker, (5) include a right to inspect,
rebut and present evidence, (6) include a right to counsel, (7) include a right to interpreters, (8)
include a right to a written decision, and (9) occur periodically.®

%1 See supra Section 111.B.1.b.; Pls.” Mot., supra note 62, at 20-24; Pls.” Opp., supra note 65, at 11-19; Pls.” Reply,
supra note 65, at 11-14.

92 See Pls.” Mot., supra note 62, at 15, 25, 29-30, 42, 46-51; Pls.” Opp., supra note 65, at 21-23, 27-29; Pls.” Reply,
supra note 65, at 15.

9 Pls.” Mot., supra note 62, at 37-51; Pls.” Opp., supra note 65, at 19-33; Pls.” Reply, supra note 65, at 14-17.

21



Forms P-4 and P-4s are constitutionally deficient to the extent they refer to periodic reviews
and administrative review challenges that lack the features described above. For example, the
placement reviews that occur every thirty days do not provide a child with an opportunity to
inspect, rebut and present evidence, are not before a neutral decisionmaker, and do not allow a
child to be present with counsel or include a right to interpreters.®* Similarly, any requests for
reconsideration by the ORR Director are deficient where they occur at least 30-days post-
deprivation, are not available to children in all types of restrictive settings, are not automatic, are
not before a neutral decisionmaker, do not include a right to inspect, rebut and present evidence or
right to counsel and interpreters, do not include a right to a written decision, and do not occur
periodically.®® Thus, the current and proposed language in NOPs, copied below, should be
replaced:

ORR will review your placement, at a minimum, every 30 days to
determine whether your placement in a restrictive level of care is
still necessary. If you remain in a secure facility or RTC after 30
days, you may request that the ORR director reconsider your
placement. For more information on this process, please ask your
case manager.

If you believe you have not been properly placed or that you have
been treated improperly you may also ask a Federal District Court
to review your case. You may call a lawyer to assist you.

The NOP forms should be revised to inform children of their rights to contest the restrictive
placement decision through (1) an immediate and automatic administrative review hearing
process, (2) a periodic and automatic administrative review hearing process, (3) a Flores
bond hearing, and (4) federal district court review. This section of the form should also
explain the procedures by which a child may challenge their placement through each of
these processes. Additionally, any administrative review procedure(s) provided for
challenging placement must include, at a minimum, the due process features described
above.

5. Additional Changes to the Spanish Version of the Notice of Placement
(Form P-4s) Based on Incorrect or Improper Translation.

The comments, concerns and recommendations expressed in Sections I11.B.1-111.B.4,
apply to the content of both the English and Spanish versions of the Notice of Placement in a
Restrictive Setting, Forms P-4 and P-4s, respectively. In addition to those comments, concerns,
and recommendations, we have additional recommendations specific to the Spanish Version of
the form. Our recommendations under this section reflect an overall concern that Form P-4 has
not been appropriately translated. In fact, in some instances, the Spanish Version is in no way a
direct translation of the English version, and uses language that is uncommon or likely to be
misunderstood. Failure to adequately translate the form will result in confusion and fail to
provide Spanish-speaking children with adequate notice of the reasons for their restrictive
placement, and thus limit their ability to exercise rights they may have.

% Pls.” Mot., supra note 62, at 48-49; Pls.” Opp., supra note 65, at 27-28, Pls.” Reply, supra note 65, at 15.
% Pls.” Mot., supra note 62, at 43-44; Pls.” Opp., supra note 65, at 28-29.
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a. Recommended changes to Form P-4s’s introductory
section.

We recommend the following changes:

1)

2)

3)

In the first paragraph of the form, change the translation of a Secure and Staff
Secure facility to “centro de detencion de seguridad restrictivo /o maximo” and
“centro de detencion semi-restrictivo,” respectively. Translating “secure facility
to “una entidad de proteccion” (protection entity) does not accurately describe a
secure facility, nor is it an accurate translation. Likewise, a “staff secure facility”
cannot be remotely understood to be an “albergue de puertas abiertas” (open door
facility). This is an inaccurate translation and a very misleading description of a
staff secure facility, which will cause confusion and anger upon a child’s arrival at
a staff secure facility.

Change “Nombre de al entidad proveedora de asistencia” to “Nombre de la
entidad proveedora de asistencia” to correct what appears to be a typo (“al”
instead of “la”); or change to a more accurate translation: “Nombre de la entidad a
cargo del albergue.”

Change “Tip de Entidad” to “Tipo de Entidad” to correct what appears to be a
typo (“tip” instead of “tipo”); or a more accurate translation: “Tipo de Centro.”

9

b. Recommended changes to Form P-4s’s “Asistencia de
Proteccion” section.

We recommend the following changes:

1)

2)

3)

4)

5)

Change the section heading from ‘“Asistencia de proteccion” to something more
on point with “Secure Care” and the reasons for placement in a restrictive setting.
The current translation is inaccurate and confusing. The section heading is for a
checklist of potential reasons for a “step up”’; it has no relation to “assistance” or
“protection.”

Under the third criteria for “Asistencia de proteccion”, change “incurrido en
conductas graves de auto lastimares graves” to “participado en conductas de auto
lastimarse graves” or “participado en comportamiento serio y autodestructivo.”
These modifications remove one unnecessary use of “graves” and use language
more easily understood by children. It also fixes what appears to be a typo:
“lastimares” to “lastimarse.”

Under the fourth criteria for “Asistencia de protection”, change “incurrido” to
“participado,” and “inadmisiblemente” to “inaceptablemente.” These
modifications use language more easily understood by children.

Under the fourth criteria for “Asistencia de proteccion”, change “entidad de
puertas abiertas,” which is referring to “staff secure facility” to something else
more on point. Staff secure does not translate to open door entity, which is the
current translation. The current translation is inaccurate and confusing.

At the end of the fifth criteria for “Asistencia de proteccion”, add in “y/0” to
match the English version of the form, which includes “and/or” at the end of the
fifth placement criteria for “Secure Care.”
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c. Recommended changes to Form P-4s’s “Asistencia de Puertas
Abiertas” section.

We recommend the following changes:

1) Change the section heading from “Asistencia de puertas abiertas” to something
more on point with “Staff Secure Care.” The current translation is inaccurate and
confusing, as well as an inaccurate description of a staff secure facility.
Recommended translation: “centro de detencion semi-restrictivo.”

2) Change all references to “asistencia de proteccion” (“secure care”) to a more on
point translation throughout this section. As noted with respect to the “Asistencia
de proteccion” section, the current translation for “secure care” is inaccurate and
confusing. Recommended Translation: “centro de detencion de seguridad
restrictivo /o méximo.”

3) When referring to a “pandilla” or “pandillas” (gang or gangs) add “o mara” and
“o maras.” Many Spanish speaking children in ORR custody are from Central
America where gangs are referred to, generally, as “maras” rather than pandillas.
To make sure children from different Spanish speaking countries understand this
placement criteria, references to both ways of saying “gang” should be included.

4) Change “Podria ser dado de baja de una entidad de proteccion” to more accurately
translate to “Could be stepped down from a secure facility”. The current
translation is inaccurate and confusing. Recommended translation: “Podria ser
bajado de nivel desde un centro de detencion de seguridad restrictivo /o0 maximo”

d. Recommended changes to Form P-4s’s “Centro de
Tratamiento Residencial” section.

We recommend the following changes:

1) Consistently refer to “outpatient setting” as “entorno ambulatorio” or “albergue
ambulatorio.” References to the same terms should be consistent throughout the
document to avoid possible confusion.

2) Under the fourth criteria, change “persistente” which means “persistent” to
“continu0” which means “continued.” The English version of this criteria reads
“[p]resent a continued and real...” not “[p]resent a persistent and real...”.

e. Recommended changes to Form P-4s’s section regarding
Summary of Placement Decision or Case Review

We recommend that ORR add “o reviso de caso” after “Resume de la decision con

respecto a la colocacion” to accurately translate the entire heading from the English version of
the form, which reads “Summary of Placement Decision or Case Review.” We also recommend
that whatever change is made to “secure care” be implemented throughout the form, including
the section informing the child of the placement review process and option to request
reconsideration by the ORR Director.
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C. The Proposed “Long Term Foster Care Placement Memo” Form P-5 Should
Be Modified to Ensure the Form Does Not Include Placement Types That
Are Not Long-Term Foster Care Placements.

According to the Proposed Collection, ORR revised the formatting and the order in which
the fields appear in the “Long Term Foster Care Placement Memo” (“Form P-5), and added two
new questions. The Commenting Parties have no current concerns with respect to the two new
questions and instead focus their comments on additional changes we noted but were not
recorded by the Agencies in the Proposed Collection.

As an initial matter, the current “Long Term Foster Care Placement Memo” has a “Type
of long term foster care (LTFC) placement requested” field, which appears to have been replaced
with a “Type of Placement Requested” field in Form P-5. The current form and proposed form
appear to have pre-selected items to choose from, however, we cannot see the list of options
available for response to these fields. As such, we are unable to comment on these fields.

The current “Long Term Foster Care Placement Memo” has a “Placement Type” field,
which appears to have been replaced with “Program Type” in Form P-5. The field “Program
Type” in the proposed form is also a drop-down field, and again we are unable to properly
comment on this field because we are unable to view the options that populate when clicking on
the drop-down option. That said, assuming the options are the same as the current form’s options
for “Placement Type,” Residential Treatment Center should be removed from this list. A
Residential Treatment Center is a type of restrictive setting and not a type of long-term foster
care placement. As such, use of this form for such a recommendation is inappropriate.

Lastly, Form P-5 has the following fields under the section labeled “LTFC Program
Recommend”: “Phone” and “Staff Responsible for Transfer.” The section labeled “Foster Family
or Group Home Recommended” does not have these same fields and it is not clear why. A
contact number and the name of the staff responsible for the transfer is relevant and important to
include for both types of recommendations because this information will aid the coordination of
a transfer for the child. For these reasons, “Phone” and “Staff Responsible” fields should be
added to the “Foster Family or Group Home Recommended” section.

D. The Proposed “UAC Referral Form” (Form P-7) Requests Large Amounts of
Information that Raises Concerns Relating to Privacy, Confidentiality, Self-
Incrimination, Relevancy, As Well As Numerous Other Concerns.

The proposed UAC Referral Form (“Form P-7”’) combines two current instruments used
by ORR, the “Add New UAC” instrument and the “Intakes Placement Checklist,” into one
instrument. Form P-7 modified current content, moved content around, and added entirely new
sections and fields. Because this is a fairly long document with numerous modifications and
additions, we first address general concerns regarding the solicitation of information regarding
criminal and sexual behaviors and gang affiliation before addressing the following specific
sections in chart format to facilitate review: (1) Details Tab — New Entry: UAC Referral, (2)
UAC Referral Page — Details Tab, (3) Intakes Placement Checklist Form, (4) Intakes Placement
Checklist Tab, and (5) UAC Referral — Initial Health Information Tab.
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1. General Comments to Form P-7 Regarding Privacy, Confidentiality,
Self-Incrimination, and Due Process.

As an initial matter, the Proposed Collection indicates that Form P-7 is intended to be
used by Federal agencies to refer UCs to ORR custody and by ORR Intakes staff to place UCs in
an ORR care provider facility. No further information or guidance is provided on how or who
will complete each part of the 18-page instrument, which consists of numerous tabs, data entry
windows, forms, and checklists. As a result, it is unclear to the Commenting Parties (1) which
agency completes the different parts of Form P-7 and (2) what sources are relied upon by each
agency to complete the information which they are tasked with inputting or providing. Given the
vagueness regarding who is collecting and/or providing the information and how this information
is being collected, the Commenting Parties seek more information to understand the implications
of Form P-7. Additionally, the sections below address these concerns in detail.

Form P-7 contains fields related to children’s health, criminal, and gang history. The
sections of concern, which are addressed more fully in turn below, are the following:

e Under the “Details” tab, the “Criminal Information” section elicits information about the
child’s criminal history, including criminal and behavioral concerns and gang affiliation.
Form P-7 also records a child’s criminal charges.

e For the “Criminal Charges Data Entry Window,” the following information must be
provided: “arrested date,” “arrested for,” “charged,” “charged date,” “list of charges,”
“adjudicated,” “outcome of the criminal case,” and “summary of events.”

e The “Intakes Placement Checklist Tab” includes information regarding the child’s “gang
affiliation” and “criminal history.”

e Under the “Detention Facilities Data Entry Window,” the form elicits information about
the detention facilities where the child was institutionalized, and the known incident
reports at a detention facility.

e The “Entry Team Data Entry Window” prompts the user to search for their name and
select a role.

9% ¢

a. The confidentiality of children’s criminal history must be
protected, as required by state law and the FSA.

As noted above, the Forms specifically contain information regarding children’s alleged
criminal or gang history. The Commenting Parties are concerned that this information may be
shared with third-parties, especially in light of the “Entry Team Data Entry Window” in Form P-
7, which allows unknown individuals to grant read and/or write access privileges to these records
to other unknown individuals who do not typically “need such privileges for a referral record.””®
It is reasonable to assume that ORR will potentially grant access to a child’s electronic case file
and/or share criminal or gang-related information in the file with DHS, as it has in the past.®” As
such, Form P-7 must be amended to ensure any collection and recording of this type of
information is protected from third-party access and complies with applicable state and federal
laws and policies.

% Proposed Collection, supra note 1, at 5197.
97 See e.g., ORR Policy Guide, supra note 5, at § 5.8.5 (requiring ORR care providers and FFSs to report certain
crime and gang-related information to DHS).
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Children’s information and privacy is protected broadly under numerous state and federal
laws.%® Legislatures have chosen to restrict access to children’s records to recognize the inherent
vulnerability of children and related policy concerns. Protecting children’s information and
privacy promotes rehabilitation and removes barriers to seeking employment, housing, and other
opportunities.®® Additionally, providing health services and trauma-informed care that children in
ORR custody need requires a level of trust and confidentiality. Currently, children in ORR
custody have legitimate fears that information they disclose regarding health and criminal history
will be used against them to justify a transfer to a more restrictive facility or to undermine their
immigration case.*®

In general, sharing information about children’s criminal history outside of ORR may
violate state law and is inconsistent with the policy rationale underlying protections for juvenile
information. In California, for example, juvenile confidentiality laws have long protected
juvenile information arising from certain proceedings, including juvenile delinquency.® Only
certain individuals and agencies are permitted automatic access to information and files
regarding juveniles who are or were in delinquency or dependency proceedings.'%? Any other
agencies or individuals not statutorily authorized to review a child’s file must obtain a court
order to do s0.1% These procedures are purposely stringent and “explicitly reflect a legislative
judgment that rehabilitation through the process of the juvenile court is best served by the
preservation of a confidential atmosphere in all of its activities.”'% California statute sets forth
the specific persons and entities entitled to inspect juvenile case files without a court order.%®
Parties allowed to inspect or receive copies of juvenile records are prohibited from disclosing the
juvenile’s information to unauthorized parties.% A violation of juvenile confidentiality
provisions is a misdemeanor punishable by a fine.X®” California does not authorize the disclosure
of juvenile information in any form to federal officials, including representatives of DHS, absent
an order from the judge of the juvenile court.%®

In finding that juvenile court records “should remain confidential regardless of the
juvenile’s immigration status,” the Legislature emphasized that “confidentiality is integral to the
operation of the juvenile justice system in order to avoid stigma and promote rehabilitation for

% See, e.9., 5 U.S.C. § 552(a) (2018); 20 U.S.C. § 12329 (2018); Ariz. Rev. Stat. § 8-807(K) (LexisNexis 2021);
Cal. Welf. & Inst. Code § 825-836 (Deering 2021); Fla. Stat. § 985.045(2) (2020); N.Y. Crim. Proc. Law § 720.35.2
(Consol. 2021); Tex. Fam. Code Ann. § 58.005(a-1)(10) (West 2019).

% Riya Saha et al., Juvenile Records: A National Review of State Laws on Confidentiality, Sealing and Expungement
6 (2014).

100 See, e.g., Ella Nilsen, Kids Who Cross the Border Meet with Therapists and Social Workers. What They Say Can
Be Used Against Them, Vox (June 19, 2018, 8:51 AM), https://www.vox.com/policy-and-
politics/2018/6/18/17449150/family-separation-policy-immigration-dhs-orr-health-records-undocumented-Kkids.

101 Cal. Welf. & Inst. Code § 827 (Deering 2021).

102

w1

104 T.N.G. v. Superior Court, 4 Cal. 3d 767, 776-77 (Cal. 1971).

105 Cal. Welf. & Inst. Code § 827.

106 Cal. Welf. & Inst. Code § 827(a)(4) (Deering 2021); see also In re Tiffany G., 29 Cal. App. 4th 443, 451 (Cal.
App. Ct. 1994).

07 Cal. Welf. & Inst. Code § 827(b)(2) (Deering 2021).

108 The Juvenile Court has the exclusive authority to determine the extent to which juvenile case records can be
disclosed. In re Elijah S., 125 Cal. App. 4th 1532 (Cal. App. Ct. 2005).
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all youth, regardless of immigration status.”'% Moreover, the information required to be
protected is broadly defined to include the juvenile’s case file and information relating to the
juvenile. 10

Laws in Arizona, New York, Texas, and Florida similarly protect juvenile records. In
these states, any party seeking information contained in a juvenile’s court records must petition
the state court; and in Texas, the juvenile court or the Texas Department of Family and
Protective Services.!! Without a court order granting ORR authorization to share this
information specifically with DHS or another third-party, ORR’s collection, recording and
reporting of this information may violate applicable state laws.

Federal law as it relates to unaccompanied children is similarly protective. The FSA
requires ORR facilities to “develop, maintain and safeguard individual client case records.
Agencies and organizations are required to develop a system of accountability which preserves
the confidentiality of client information and protects the records from unauthorized use or
disclosure.”'*? The ORR website states, “HHS does not release information about individual
children or their sponsors that could compromise the child’s location or identity.”*!® The website
also states, “HHS has strong policies in place to ensure the confidentiality of [UCs’] personal
information.”*'* ORR’s promises reflect the FSA’s provision that the child has “a reasonable
right to privacy.”*!® From this provision naturally flows a child’s right to privacy concerning
their own records.

For the reasons stated above, a child’s ORR file and information should not be accessible
by third-parties unless ORR and its care providers have complied with applicable state and
federal laws and policies. As such, to protect children’s confidential information, we recommend
that ORR add the following language, or something similar, to Form P-7: “The Entry Team Data
Entry Window is a new feature that allows case managers and ORR staff to give read and write
access to other individuals. This feature is restricted to granting access to ORR staff or ORR
grantee staff (e.g., care provider staff) who require access to make placement or release
recommendations or decisions. This information, as well as access to this information, cannot be
shared with any individual or agency outside of ORR, including but not limited to DHS, without
a court order or compliance with applicable state and federal laws and policies.”

109 Cal. Welf. & Inst. Code § 831(a) (Deering 2021).

110 Cal. Welf. & Inst. Code § 831(e) (Deering 2021).

111 A survey of the juvenile and child abuse and neglect records confidentiality laws of these five states—Arizona,
New York, Florida, California and Texas—is included as an appendix to this comment. This appendix is meant to
present a sampling of state juvenile records confidentiality laws, on the basis that the rest of the U.S. states and the
District of Columbia oversee similar laws. See infra Appendix 2.

112 Flores Settlement Agreement, supra note 4, at § E, Ex. 1 (emphasis added).

113 Health and Safety, supra note 31 (citing the text under “Privacy” heading).

114 |d

115 Flores Settlement Agreement, supra note 4, at § A.12, Ex. 1 (“A reasonable right to privacy, which shall include
the right to: (a) wear his or her own clothes, when available; (b) retain a private space in the residential facility,
group or foster home for the storage of personal belongings; (c) talk privately on the phone, as permitted by the
house rules and regulations; (d) visit privately with guests, as permitted by the house and regulations; and (e) receive
and send uncensored mail unless there is reasonable belief that the mail contains contraband.”).
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b. Reporting to law enforcement (DOJ/FBI/Local Law
Enforcement) and ICE impermissibly turns ORR into a
law enforcement agency.

ORR is not a law enforcement agency. It does not have law enforcement responsibilities
with respect to unaccompanied immigrant children. In fact, the responsibility of providing for
unaccompanied immigrant children was transferred to ORR from DHS (formerly INS) precisely
to separate the responsibility for safeguarding children’s welfare from the law-enforcement
focused DHS.® Form P-7 places ORR squarely into a law enforcement role, violating its
obligations to the children in its care and revealing a serious conflict of interest that it must
immediately reconcile.

Information collected and recorded by Form P-7 is directly tied to Significant Incident
Reports (“SIR”),!*” which may have additional consequences for a child’s placement,
reunification, and eligibility for immigration relief.}*® The mandatory law enforcement reporting
attached to any criminal or gang-related SIRs through Section 5 of the ORR Policy Guide reveal
that ORR is in danger of becoming—if it is not already—another arm of DHS.® Indeed,
according to an ICE-ORR Memoranda, DHS trains ORR staff on how to identify MS-13 and
other gang colors and signs, report suspected gang affiliation, and become integrated into local
anti-gang task forces.'?° The mandatory rapid reporting to DHS, and in some cases DOJ and the
FBI, of criminal histories and gang allegations leaves no room for a child-centric analysis of the
event, nor does it leave any room for any holistic consideration of the welfare of all children
involved.

ORR has failed to explain or justify its expanded focus on collecting and documenting
gang-affiliation and criminal history and how this comports with its mandate to provide for the
welfare of all the children in its care. The structure and use of Form P-7 and SIR instruments are
all the more concerning when reviewed in conjunction with the parallel notices of proposed
forms for administration and oversight and mental health screening, which elicit and record
information from children that may be self-incriminating without any protections that would
normally accompany such law enforcement activities.*?! For these reasons, the Agencies must
ensure that if it implements Form P-7 and collects and records information regarding gang or

116 See generally Laila L. Hlass, The School to Deportation Pipeline, 34 Ga. St. U. L. Rev. 697 (2018) (examining
how gang allegations against immigrant youth work to push young people into a school-to-deportation pipeline).
117 Care Providers report and document all significant incidents in accordance with mandatory reporting laws, state
licensing requirements, federal laws and regulations, and ORR policies and procedures. Significant incidents
include, but are not limited to abuse or neglect in ORR care, including sexual abuse, behavioral incidents that
threaten safety, and incidents involving law enforcement. See ORR Policy Guide, supra note 5, at § 5.8.

118 See infra Section 111.D.e. See generally ORR Policy Guide, supra note 5, at § 5 et seq (regarding SIRs and when
information related to an SIR must be shared with DHS and other law enforcement agencies).

119 See ORR Policy Guide, supra note 5, at § 5.8.5 (requiring ORR care providers and FFSs to report certain crime
and gang-related information to DHS).

120 See N.Y. Civil Liberties Union & N.Y Immigration Coal., supra note 33, at 23.

121 The Commenting Parties have submitted more detailed comments in response to those proposed forms, which
include SIRs and other forms which are frequently the source of information that generate an SIR, like Form P-7
here. Those comments should be read together with these comments regarding the placement and transfer forms
ORR proposes.
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criminal activities (against the Commenting Parties recommendation), ORR does not share this
information with law enforcement agencies.

c. Children must be provided a Miranda warning prior to
any questioning that may elicit incriminating
information.

The new “Criminal Information” and “Criminal Charges” sections, as well as the
majority of the “Intakes Placement Checklist,” also raise concerns that children are being asked
questions that elicit criminally and civilly incriminating information with no prior advisal that
the information they divulge can result in criminal and/or immigration consequences, as well as
impact their placement at ORR, including but not limited to placing them in a secure juvenile
jail.

Specifically, Form P-7 creates a new “Criminal Information” section with the following
nine fields: (1) “Criminal Concerns?,” (2) “Behavioral Concerns?,” (3) “Behavioral Concerns
Notes,” (4) “Gang Affiliation?,” (5) “Gang Name,” (6) “Gang Affiliation Notes,” (7) “Gang
Affiliation Determined By,” (8) “Footguide?,” and (9) “Footguide Notes.” Form P-7 also adds a
“Criminal Charges” section that is intended to capture more detailed information regarding a
child’s criminal charges and/or arrests. The “Criminal Charges” section contains the following
nine fields: (1) “Referral,” (2) “Arrested Date,” (3) “Arrested For,” (4) “Charged,” (5) “Charged
Date,” (6) “List of Charges,” (7) “Adjudicated,” (8) “Outcome of Criminal Case,” and (9)
“Summary of Events.” Form P-7 also includes an updated “Intakes Placement Checklist,” which
elicits information regarding gang affiliation, criminal history and conduct in ORR custody that
is violent, malicious, sexually predatory or inappropriate. As noted above, it is unclear from
Form P-7 how this information is being collected, but presumably, as has often been the case, all
of, or a majority of this information, would be collected directly from the child himself, whether
the child provides the information directly to ORR or the child provides the information to the
referring federal agency whom then provides the information to ORR.'?2 This, of course, is
concerning, especially since the Commenting Parties are not aware of any requirement that ORR
or any referring federal agency eliciting this information provide the child with a Miranda
warning.

The Fifth Amendment privilege against self-incrimination is not limited to the trial
setting, but extends to “any other proceeding, civil or criminal, formal or informal, where the
answers might incriminate [a person] in future criminal proceedings.”*?® Miranda warnings are
required even in civil investigations that may result in criminal prosecutions.'?* In the broader
immigration context, while Miranda warnings may not be required in “booking exception”
settings involving routine questions generally unlikely to elicit incriminating responses,'? they

122 See ORR Policy Guide, supra note 5, at § 1.3.1 (“ORR requests background information from the referring
Federal agency.”).

123 Minnesota v. Murphy, 465 U.S. 420, 426 (1984) (quoting Lefkowitz v. Turley, 414 U.S. 70 (1973)).

124 See, e.g., Mathis v. United States, 391 U.S. 1, 4-5 (1968) (requiring Miranda warnings where petitioner was
questioned by the IRS regarding a civil matter because tax investigations often lead to criminal prosecutions, just as
it did in this case); United States v. Mata-Abundiz, 717 F.2d 1277, 1279 (9th Cir. 1983) (finding INS investigator’s
failure to give Miranda warnings rendered detainee’s citizenship response inadmissible where the INS officer had
reason to suspect that the question asked would likely elicit an incriminating response).

125 Rhode Island v. Innis, 446 U.S. 291, 301 (1980).
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can apply, even to booking questions, where the questions are designed to elicit incriminating
responses.’?® Because of this, courts have held that “[c]ivil as well as criminal interrogation of
in-custody defendants by INS investigators should generally be accompanied by the Miranda
warnings.”*?” Immigration officer’s statements that the interview is meant to obtain biographical
information for a “routine, civil investigation™ is irrelevant in light of the objective factors
suggesting that the questions are likely to elicit an incriminating response.?8

Just as routine questioning in the immigration context triggers Miranda warnings where it
elicits incriminating information, so too does routine questioning for ORR referral purposes.
Form P-7 demonstrates how intakes staff and referring agency staff go beyond routine
biographical questions during the referral intakes process, and ask questions that elicit
incriminating information. For example, the “UAC Referral Details Tab” requests information
regarding criminal concerns, gang affiliation, as well as whether the child was a footguide (i.e., a
smuggler). The “Criminal Charges Data Entry Window” asks about specific details regarding
arrests, charges, convictions and/or adjudications. And the “Intakes Placement Checklist Tab”
and form include gang affiliation, criminal history and conduct in ORR custody that is violent,
malicious, sexually predatory or inappropriate. All of these fields elicit incriminating information
that can have criminal, immigration, and/or placement implications. In fact, the ORR intakes
team collecting this information is explicitly permitted to make a special placement (also known
as a restrictive placement) request based on any of the following: criminal charges or
chargeability, commission of violent acts or credible threats thereof, self-reported gang
involvement or violent criminal history or gang involvement or even inappropriate sexual
behavior. The Federal Field Specialist (“FFS”) is then able to make final placement decisions,
which can include a decision to place a child in a juvenile jail 1%

Collection and recording of gang or criminal information can also impact a child’s
immigration case, especially where ORR policy requires a care provider to create an SIR based
on this type of information and then requires either the care provider or an FFS to share this type

126 See Pennsylvania v. Muniz, 496 U.S. 582, 601-02 (1990) (finding that the routine booking questions were not
subject to Miranda, while still recognizing that routine booking questions could be subject to Miranda if they are
designed to elicit incriminating responses).

127 Mata-Abundiz, 717 F.2d at 1279; see, e.g., United States v. Chen, 439 F.3d 1037, 1040 (9th Cir. 2006) (affirming
district court’s decision to require Miranda warning during INS interview of an alien in INS custody where
defendant was questioned in a district that has a practice of prosecuting the specific crime at issue and where the
prosecutor had a desire to pursue charges against defendant to obtain his cooperation against another defendant);
United States v. Carvajal-Garcia, 54 F. App’x 732, 734 (3d Cir. 2002) (holding that the Miranda booking exception
did not apply to an INS inquiry into an individual’s name and date and place of birth because INS’s questions
elicited information reasonably likely to inculpate the respondent); United States v. Gonzalez-Sandoval, 894 F.2d
1043, 1046-47 (9th Cir. 1990) (holding that inquiries by Border Patrol agents constituted interrogation in violation
of detainee’s Miranda rights when questioned about his place of birth, immigration status and use of aliases, which
were then used to prove charges of illegal entry and being a deported alien found in the U.S); United States v. Doe,
878 F.2d 1546, 1551 (1st Cir. 1989) (holding that the Coast Guards questioning regarding citizenship was subject to
a Miranda warning because the “Coast Guard officers ought to know that answers to such questions may
incriminate”); Mata-Abundiz, 717 F.2d at 1280 (requiring a Miranda warning where INS investigator of 23 years
knew that evidence of alienage plus evidence of firearms possession could lead to a federal prosecution and the
investigator had reason to know that any admission of alienage would be highly incriminating).

128 Mata-Abundiz, 717 F.2d at 1278-79.

129 See HHS Form P-7 at 15-18.

31



of information with ICE.**° Once gang activity is reported, for example, ICE Homeland Security
Investigations (“HSI”) places gang memoranda in individuals’ A-file and explicitly directs all
future immigration services and applications for benefits or relief be denied.*®! In the Clinic and
CHRCL’s experience, DHS nearly always submits these SIRs in immigration proceedings,
whether to prevent an adult who was in ORR custody as a child from being released on bond, to
prevent a favorable exercise of discretion in asylum and in other forms of relief, or in some cases
to argue that the child is barred from relief altogether based on unverified SIRs from when the
child was in ORR custody. ORR’s insistence on documenting activities as gang-related or
criminal does little to protect children while they are in ORR’s care but actively harms the
children ORR accuses and often mislabels, sometimes long after they have been released from
custody.

Given that numerous sections and fields in Form P-7 ask about criminal history, violent
or malicious acts, gang affiliation and/or sexual predatory or inappropriate behavior, responses to
these questions can satisfy the basis for a restrictive placement recommendation and
determination, as well as impact a child’s immigration case, it is reasonable to assume that the
referring agency and intakes team ask these questions intending to unearth such responses. Put
simply, Form P-7 is intended to unearth incriminating information, which can adversely affect
the child’s detention and/or immigration relief. Accordingly, if a child is going to be asked
questions about criminal charges or other criminal acts, violent or malicious acts, gang
affiliation, and/or sexual predatory or inappropriate sexual behavior (against the Commenting
Parties recommendation), the child must be advised of his or her Miranda rights and the potential
consequences of his or her responses prior to such gquestioning. To the extent ORR is receiving
information from a referring agency regarding self-reported criminal charges or other criminal
acts, violent or malicious acts, gang affiliation, and/or sexual predatory or inappropriate sexual
behavior, ORR must ensure that the information they receive was not in violation of the child’s
Miranda rights.

d. ORR should not use historically unreliable information
and information obtained without a Miranda warning to
collect and record alleged gang-affiliation and/or
criminal history.

ORR has a history of incorrectly labeling children as dangerous based on inaccurate and
unreliable allegations of gang involvement, past criminal activity; or criminalizing behavior that
is typical for a traumatized child in federal custody. For the reasons discussed below, ORR
should refrain from collecting, recording, and reporting any information that is unreliable or will
result in the violation of children’s rights.

In the Commenting Parties’ experience, children may be designated as gang-affiliated
and/or as criminals based on information from a number of sources. First, ORR relies on
information from the referring agencies, often Customs and Border Protection (“CBP”) or ICE,

130 ORR Policy Guide, supra note 5, at § 5.8.5 (referring to the policy requiring mandatory reporting to DHS of
significant incident reports involving arrests, incidents of violence by a child, and gang-related activities).
3L N.Y. Civil Liberties Union & N.Y Immigration Coal., supra note 33.
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to make initial placement decisions.'3? Agents may identify an immigrant youth as gang-
affiliated based on tattoos, “self-disclosures” and reports of the violence the child is fleeing, or if
a “reliable source” identifies the child as gang-affiliated.®*® ICE frequently misidentifies
immigrant youth as gang members for the purpose of deporting them.3* Information collected by
ICE is provided to ORR to use during the intake and placement process, which would include
completing Form P-7. In the Clinic and CHRCL’s experience, ORR has accepted gang-affiliation
accusations as true from ICE without verification notwithstanding its questionable reliability and
the motives and objectives ICE has when recording and sharing this information.

Second, during initial arrests and interviews by CBP, ICE, or other referring federal
agencies, children are generally asked questions that elicit incriminating information, specifically
information regarding gang involvement and/or criminal activities. As noted above, this self-
disclosed information is then shared with ORR to complete referral forms, such as Form P-7, and
make initial placement decisions for the child. Additionally, once a child is in ORR custody, the
child continues to undergo an intake process that again elicits similar information. In other
words, the intake process prior to and subsequent to arrival at ORR relies primarily on
information children report themselves and information provided by the referring agency, which
likewise relies primarily on children’s own reports. Children’s self-disclosures, particularly when
made in a detained setting, are unreliable measures of gang-involvement and criminal history.*®

Despite their unreliability, disclosures made during the intake process that relate to gang
affiliation or criminal histories are recorded both in the intake instrument and SIRs labeling the
child as gang-affiliated or as a child with a criminal history, regardless of whether charges were
brought or the child has been adjudicated delinquent of any offense. ORR then uses this same
information to determine a child’s placement, which includes placement into a juvenile jail. This
information can also be used to bring criminal or juvenile delinquency proceedings or impact a
child’s immigration case, especially where ORR policy requires care providers and ORR staff to
share this type of information with ICE.*3® All of this is concerning not only because this
information is often unreliable, but also because the Commenting Parties are not aware of any
requirement or policy that ORR, CBP, ICE, or any other referring federal agency eliciting this
type of information provide the child with a Miranda warning, despite the applicability of
Miranda rights in this context.

132 See ORR Policy Guide, supra note 5, at § 1.3.1; see also Nat’l Ctr. for Border Sec. & Immigration, Univ. of Tex.
at El Paso, Unaccompanied Alien Children (UC) Project 9-10 (Mar. 20, 2014), https://www.ktsm.com/wp-
content/uploads/sites/38/2020/10/UTEP-NCBSI-Final-Report-March-20-2014.pdf.

133 press Release, U.S. Immigration & Customs Enf’t, Operation Matador Nets 39 MS-13 Arrests in Last 30 Days
(June 14, 2017), https://www.ice.gov/news/releases/operation-matador-nets-39-ms-13-arrests-last-30-days.

134 See, e.g., Dina Radtke, ICE Is Wrongly Designating Immigrants as Gang Members to Deport Them, Salon (May
7, 2018, 10:30 AM UTC), https://www.salon.com/2018/05/07/ice-is-wrongly-designating-immigrants-as-gang-
members-to-deport-them_partner/.

135 See Brief of Amici Curiae Juvenile Law Center and the Center on Wrongful Convictions of Youth in Support of
Petitioner, Joseph H. v. California, 137 S. Ct. 34 (2016) (No. 15-1086), https://www.scotusblog.com/wp-
content/uploads/2016/04/15-1086-JLC-Amicus-Brief.pdf.

13 See ORR Policy Guide, supra note 5, at § 5.8.5 (requiring mandatory reporting to DHS of SIRs involving arrests,
incidents of violence by a child, and gang-related activities); see also supra Section 111.D.1.
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For all the reasons stated above, ORR should not collect and record information about
gang or criminal activities that is unreliable, or has been obtained in violation of a child’s
Miranda rights.

e. Labeling children as gang-affiliated and recording
activity as criminal absent delinquency adjudications has
severe and harmful consequences for children that are or
have been in ORR custody.

Form P-7’s labels identifying children as gang-affiliated, or as raising criminal concerns
present at least four major harms to children: (i) children are transferred to more secure facilities;
(i) it interferes with family reunification and unnecessarily and/or unjustifiably delays or
prevents family reunification; (iii) children are subjected to prolonged detention; and (iv) gang
and criminal allegations against children undermine their immigration cases.

i. Children may be inappropriately placed in a
more restrictive setting.

Form P-7 invites ORR to perpetuate unverified and unreliable gang allegations against
the children in its care and to characterize children’s past experiences as criminal history. This is
likely to contribute to the transfer of those children to more restrictive or jail-like settings.™*” This
is especially true given “ORR has admitted in legal proceedings that it places children in secure
detention without any inquiry into the accuracy of information submitted by law enforcement
and without any notice to the child, their attorneys, or their parents of the information upon
which the determination is being made.”'® Likewise, in the Clinic and CHRCL’s experience,
ORR conducts little if any inquiry into the veracity of allegations made. Relying on unverified
and unreliable information to place a child in a restrictive setting contravenes the protections in
the FSA and the TVPRA 1%

ii. Family reunification may be unnecessarily or
unjustifiably delayed.

ORR s required to ensure that children are released in a timely and safe manner without
unnecessary delay from ORR custody to sponsors, which are often parents (labeled as Category
1 sponsors by ORR), but can also be close or more distant relatives (Categories 2A, 2B and 3).14°
Potential sponsors undergo a difficult application process and subsequent vetting by ORR to
determine their fitness to receive a child, even if they are parents that have raised the child since
birth. Family unity has long been a key factor in determining the best interests of children in
custody at the state level.**! Likewise, the U.S. Constitution has recognized and protected this

137 ORR Policy Guide section 1.2.4 allows ORR to place a child in a staff-secure facility if the child “[h]as reported
gang involvement (including prior to placement into ORR custody) or displays gang affiliation while in care,” and in
a secure facility if the child has been charged with, is chargeable or has been convicted or adjudicated of a crime or
delinquency act. ORR Policy Guide, supra note 5, at 8§ 1.2.4.

138 |_etter from New York Civil Liberties Union Philip Desgranges et al., to Scott Lloyd, Director, Office of Refugee
Resettlement et al. (July 27, 2017), https://www.nyclu.org/sites/default/files/field_documents/nyclu-letter-to-orr.pdf.
139 8 U.S.C. § 1232(c)(2)(A) (2018) (requiring the federal government to ensure that children are “promptly placed
in the least restrictive setting that is in the best interest of the child”); Flores Settlement Agreement, supra note 4.

140 See Flores Settlement Agreement, supra note 4, at 11 14-18; see also 8 U.S.C. § 1232(c)(2)(A).

141 See Child Welfare Info. Gateway, Children’s Bureau, supra note 39, at 2.
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same right to family unity,'*? even extending it beyond the rights of parents and their children.'43
Despite this strong legal right, however, ORR will not release a child from its custody if it—in
its sole discretion—unilaterally determines that the child poses a threat to the safety of himself or
others.** This is true regardless of whether the child has an appropriate and duly approved
sponsor, even if that sponsor is a parent.4

One of the most determinative factors in ORR making a finding that a child poses a threat
to the safety of themselves or others, is whether there are allegations that a child is involved in
gang-related activities. This is true even if the sponsor is a parent. Given the unreliability of these
types of allegations or designations, and the due process concerns discussed below in Section
111.D.1.f, including this new information on Form P-7, which can then be used to generate a SIR,
is highly problematic.

A consequence of labeling a child as gang-affiliated is that ORR then adds additional
requirements and barriers to reunification of family members. In the Clinic and CHRCL’s
experience, ORR has required significantly more documentation, interviews, and information
from sponsors of children who have been labeled gang-affiliated, including requiring a family to
provide constant surveillance of the child regardless of age or enrolling the child in mental health
services prior to release, without due consideration to the harmful effects of continued detention
and family separation.*® In many cases, there seems to be no way for a sponsor to prove their
ability to care for a child that ORR has alleged to be gang-affiliated through unappealable forms
like Form P-7 and SIRs. Likewise, children have no way to contest or appeal gang-affiliated
designations in these forms, which contribute to their prolonged detention and separation from
Sponsors.

142 See Rosenbaum v. Washoe Cty., 663 F.3d 1071, 1079 (9th Cir. 2011) (“The substantive due process right to
family integrity or to familial association is [also] well established.”); see also Santosky v. Kramer, 455 U.S. 745,
753 (1982) (holding that parents and children have a well-elaborated constitutional right to live together without
government interference); D.B. v. Cardall, 826 F.3d 721, 740 (4th Cir. 2016) (holding that children “enjoy a familial
right to be raised and nurtured by their parents™) (internal quotation marks omitted); Ching v. Mayorkas, 725 F.3d
1149, 1157 (9th Cir. 2013) (“The right to live with and not be separated from one’s immediate family is ‘a right that
ranks high among the interests of the individual’ and that cannot be taken away without procedural due process.”);
Beltran v. Cardall, 222 F. Supp. 3d 476, 482 (E.D. Va. 2016) (“It is beyond dispute that [a mother’s] right to the
care and custody of her son —and [a son’s] reciprocal right to his mother’s care . . . is deserving of the greatest
solicitude.”) (internal quotation marks and citation omitted).

143 Numerous courts have also held that a child’s right to familial association is not limited to parents. See Moore v.
City of East Cleveland, 431 U.S. 494, 504 (1977) (“The tradition of uncles, aunts, cousins, and especially
grandparents sharing a household along with parents and children has roots equally venerable and equally deserving
of constitutional recognition.”); J.E.C.M. v. Lloyd, 352 F. Supp. 3d 559, 585 (E.D. Va. 2018) (rejecting argument
that child’s interest in family unity is unique to parents, and finding “siblings, aunts or uncles, grandparents, or first
cousins” are family “captured in ORR’s second-level category of would-be sponsors” and also “constitutionally
significant”); Aristotle P. v. Johnson, 721 F. Supp. 1002, 1006 (N.D. IIl. 1989) (holding that children have
“constitutionally protected right to associate with their siblings”).

144 See ORR Policy Guide, supra note 5, at § 2.7.4 (“ORR will deny release to a potential sponsor if . . . [r]elease of
the unaccompanied alien child would present a risk to him or herself, the sponsor, household, or the community.”).
145 See Santos v. Smith, 260 F. Supp. 3d 598, 614 (W.D. Va. 2017) (“[H]ad better or more process been given
especially as to the delay and the burden being on Ms. Santos to initiate and justify reunification, rather than the
default rule being otherwise, the outcome could have been different.”).

146 See Laura C.N. Wood, BMJ Pediatrics Open, Impact of Punitive Immigration Policies, Parent-Child Separation
and Child Detention on the Mental Health and Development of Children (2018),
https://bmjpaedsopen.bmj.com/content/bmjpo/2/1/e000338.full.pdf.
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Instead of unnecessarily prolonging the separation between children and parents or other
family members, ORR should release children to family members where they are more likely to
experience physical and emotional well-being, safety, and stability.**’ To do this and fulfill its
statutory mandates, ORR should not collect information regarding gang-related disclosures in
Form P-7 or any other ORR form, as this practice is contrary to a child’s best interests and fails
to safeguard them as ORR is mandated to do.

iii. Being placed in a more restrictive setting delays
family reunification, which in turn, leads to
prolonged child detention and worse case
outcomes.

There is no question that detaining and separating children from their family is
detrimental to their welfare,'*® and that detaining children, especially those with a history of
trauma, in restrictive settings, causes profound and negative impacts on child welfare and
development.!*® The Commenting Parties address some of negative impacts of restrictive
placement on a child’s welfare, particularly a child’s length of stay in detention and the
likelihood of reunification with a sponsor.

Analysis of ORR’s data supports the Commenting Parties’ concern that adding gang and
criminal information to Form P-7 will lead to prolonged child detention in ORR custody and
worse case outcomes. Namely, children who are labeled as gang-affiliated or as having criminal
histories are placed in restrictive facilities without adequate due process.**® This in turn causes
children to remain in ORR custody for significantly longer than other children in ORR custody
who have not been transferred to more restrictive facilities, regardless of the reliability of
reporting or severity of the incidents.

One of the experts in Lucas R., Dr. Emily Ryo, analyzed over two years’ worth of ORR
data from 2017 to early 2020, and found that among custody periods that included time spent at a
restrictive facility, such as a secure or staff-secure facility, the average times to reunification
were significantly longer than the average times to reunification for children who were only ever
placed at a shelter level.*>! Specifically, she found that children who were only ever in shelter
level care spent an average of 52.9 days in ORR custody prior to reunification with a sponsor,

147 See The Annie E. Casey Found., supra note 39.

148 Nat’l Ctr. for Youth Law, Briefing: Child Welfare & Unaccompanied Children in Federal Immigration Custody
6 (2019), https://youthlaw.org/wp-content/uploads/2019/12/Briefing-Child-Welfare-Unaccompanied-Children-in-
Federal-Immigration-Custody-A-Data-Research-Based-Guide-for-Federal-Policy-Makers.pdf.

149 1d.; see Barry Holman & Jason Ziedenberg, The Dangers of Detention: The Impact of Incarcerating Youth in
Detention and Other Secure Facilities, Just. Pol’y Inst. (2006), http://www justicepolicy.org/research/1978; see also
Sarah MacLean, Mental Health of Children Held at a United States Immigration Detention Center, 230 Soc. Sci. &
Med. 303 (2019); Martha von Werthern et al., The Impact of Immigration Detention on Mental Health: A Systematic
Review, 18 BMC Psychiatry 382 (2018).

150 ORR Policy Guide Section 1.2.4 allows ORR to place a child in a staff-secure facility if the child “[h]as reported
gang involvement (including prior to placement into ORR custody) or displays gang affiliation while in care,” and in
a secure facility if the child has been charged with, is chargeable or has been convicted or adjudicated of a crime or
delinquency act. ORR Policy Guide, supra note 5, at §1.2.4. Children placed in these restrictive facilities have no
meaningful opportunity to challenge their placement decisions as required under the Fifth Amendment Due Process
Clause. See supra Section I11.B.4.

151 Expert Report of Dr. Emily Ryo, Docket 272-3 at 145-158 (Appendix 5) at 154, Lucas R. v. Azar (Case No. 2:18-
CV-05741-DMG-PLA).
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whereas children who spent time at a staff-secure or secure level spent an average of 176.5 days
and 185.9 days in ORR custody, respectively, prior to reunification.'®2

The same data analysis also revealed that not only do children who spend time in
restrictive settings on average spend more time in ORR custody, but children who spend time in
restrictive settings also have worse case outcomes in terms of the type of release from ORR
custody.™®® For example, 92.97% of children who were only ever placed in shelter level care
were reunified with a sponsor, whereas only 47.76% and 41.74% of children who spent time at a
staff- secure or secure level of care, respectively, were reunified with a sponsor.*®* In contrast,
the percentages of ORR discharges based on voluntary departure or removal orders were higher
for children who spent time in staff-secure or secure level placements compared to children who
were only ever in shelter level care.’™ The data revealed the following: (1) 1.10% of shelter care
only custody periods resulted in a discharge type based on voluntary departure, compared to
10.30% and 6.96% for custody periods where children spent time in staff-secure or secure level
placements, respectively; and (2) 0.03% of shelter care only custody periods resulted in
discharge type based on removal orders, compared to 5.67% and 6.52% for custody periods
where children spent time in staff-secure or secure level placements, respectively.

Accordingly, the data clearly show how placement in a restrictive setting, which often
occurs based on the information contained in documents recording alleged gang affiliation or
criminal information, can have detrimental effects on a child’s length of detention and release
from ORR custody.

iv. Children’s access to immigration relief will be
undermined.

ORR’s insistence on labeling and documenting activities as gang-related or criminal does
little to protect children while they are in ORR’s care but actively harms the children ORR
accuses and often mislabels, sometimes long after they have been released from custody. For
example, gang allegations increase the likelihood that immigrant youth will be denied
immigration relief and subsequently be deported. These allegations of gang activity become a
permanent part of a child’s ORR file, and typically remain available to DHS, following them
through the culmination of immigration proceedings. In fact, ORR requires care providers to
document gang allegations in SIRs, which can originate from forms like Form P-7, and then in
turn requires care providers and FFS to disclose all gang-tagged SIRs to DHS per the ORR
Policy Guide.'® Once the gang activity is reported, ICE HSI places gang memoranda in
individuals’ A-files and explicitly directs all future immigration services and applications for
benefits or relief be denied.™®” Gang allegations may be used to deny, among other forms of
immigration relief, DACA renewals, U-visas, or adjustment of status applications before
USCIS.1%8

152 |d

153 1d. at 155.

154 |d

155 |d

156 ORR Policy Guide, supra note 5, at § 5.8.5.

157 N.Y. Civil Liberties Union & N.Y Immigration Coal., supra note 33.
158 |d

37



Additionally, as noted above in Section I11.D.1.c., DHS nearly always submits these SIRs
in immigration proceedings. If ORR has included information in a file regarding a child’s alleged
self-reported gang affiliation while in ORR custody, immigration judges will not review this
information for its veracity, nor inquire into how or where the information was obtained. Instead,
more likely than not, immigration judges will opt to remove that child from the U.S. rather than
grant them a discretionary form of relief, such as voluntary departure.*®® In other words, these
allegations operate as a presumption in immigration court, as immigration judges will often
accept the allegations as fact without recognizing issues of unreliability underlying gang
identification protocols and due process shortcomings. ¢

The prolonged detention that often results from gang-affiliated designations also harms
children’s immigration cases. It is much more difficult for detained children to obtain full
immigration representation, as government-funded legal service providers generally do not enter
their appearance as representative for a detained child due to how often and how quickly children
are transferred between facilities. Further, children that are released are likely to be reunified in a
state different than one in which they are being held, meaning that their case will likely be
transferred to a different court upon release from ORR custody. This impedes both the ability to
secure representation, and the ability of the judge to effectively adjudicate any case. Finally,
many detained children have to appear in immigration court via Video Teleconferencing instead
of in person. Appearing via video is harmful to children’s cases where they are less likely to
succeed than if they appear in person.t®! Finally, detained cases move more quickly through
immigration court than cases for non-detained immigrants, and even more so now during the
COVID-19 pandemic.t® This can be harmful to a child’s immigration case, forcing them to
move forward while detained, rather than with the support of a caring family member and an
attorney dedicated to full-scope representation, after their release.

The responsibility for the custody and care for unaccompanied immigrant children was
specifically placed under the auspices of HHS, a government agency that has no responsibility
for enforcing immigration laws or working to remove immigrant children from the United States.
But the proposed form’s collection of information about gang involvement and criminal history,
does more to contribute to children’s removal to dangerous places than to their protection and
care.'®® The direct impact of Form P-7’s labeling of children as gang-affiliated or criminals and
the related SIRs that may be generated as a result erodes the important divide between protection

159 |_auren R. Aronson, The Tipping Point: The Failure of Form over Substance in Addressing the Needs of
Unaccompanied Immigrant Children, 18 Harv. Latino L. Rev. 1, 22 (2015); K. Babe Howell, Fear Itself: The
Impact of Allegations of Gang Affiliation on Pre-Trial Detention, 23 St. Thomas L. Rev. 620 (2011).

160 |mmigration Legal Res. Ctr., Deportation by Any Means Necessary: How Immigration Officials Are Labeling
Immigrant Youth as Gang Members (2018),
https://www.ilrc.org/sites/default/files/resources/deport_by any means_nec-20180521.pdf.

161 Erica Bryant, Unaccompanied Children Suffer as Hearings Are Sped Up, Switched to Video During COVID-19
Crisis, Vera Inst. Just. (April 14, 2020), https://www.vera.org/blog/covid-19-1/unaccompanied-children-suffer-as-
hearings-are-sped-up-switched-to-video-during-covid-19-crisis; Young Ctr. for Immigrant Children’s Rights,
Immigration Hearings by Video: A Threat to Children’s Right to Fair Proceedings (2020),
https://staticl.squarespace.com/static/597ab5f3bebafb0a625aaf45/t/5e4d5c0cc48abe2cc9bd102a/1582128140439/Y
oung+Center+VTC+Report_Updated+January+2020.pdf.

162 Impact of COVID-19 on the Immigration System, Am. Bar
Ass’nhttps://www.americanbar.org/groups/public_interest/immigration/immigration-updates/impact-of-covid-19-
on-the-immigration-system/ (last visited Mar. 4, 2021).

163 See, e.g., Aronson, supra note 159, at 11.
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and law enforcement, and raises serious questions about conflicts of interest with ORR in
possible violation of its mandate to care for the wellbeing of unaccompanied children.

f. The proposed changes to Form P-7 focusing on criminal
history and gang-involvement raise serious due process
concerns.

For the reasons explained above, Form P-7 raises serious due process concerns. Adding
fields that relate to gang affiliation and including extensive criminal history sections can result in
the deprivation of fundamental rights to liberty and family unity for children and their
sponsors.'% The proposed form fails to provide notice to a child in custody or their adult
caregiver/sponsor or legal representative that they are being identified as gang-affiliated, fail to
ensure that the veracity of the reasoning behind the designation is well documented and that
there is equal access to the evidence used to make the determination,'® and fail to provide a
child or their representative any opportunity to challenge the designation or rebut the alleged
evidence.

Because the information from Form P-7 can be used to prolong a child’s detention, often
in restrictive facilities, as well as keep families apart, clear liberty interests to be free from
detention, to familial association, and to be placed in the least restrictive setting—interests
guaranteed by the Constitution, the TVPRA, and the FSA—are implicated.'%® Without any
procedural due process protections and with substantial risk of error, Form P-7 will result in
harmful effects on multiple aspects of the child’s life.1®” At a minimum, due process requires
notice and “a fair opportunity to rebut the Government’s factual assertions before a neutral

164 See, e.g., J.E.C.M. v. Lloyd, 352 F. Supp. 3d 559 (E.D. Va. 2018); see also G.A. Res. 45/113, at { 2, United
Nations Rules for the Protection of Juveniles Deprived of their Liberty (Dec. 14, 1990) (“Deprivation of liberty of a
juvenile should be a disposition of last resort and for the minimum necessary period and should be limited to
exceptional cases.”); G.A. Res. 44/25, at Art. 9, 41, Convention on the Rights of the Child (Sept. 2, 1990) (“[A]
child shall not be separated from his or her parents against their will except when competent authorities subject to
judicial review determine ... that such separation is necessary for the best interests of the child.”) (emphasis added).
165 While we note that the form contains a small “If yes, explain” box, this only furthers the unilateral nature of the
form where no documentary evidence is required, nor does it provide any guidance on standards or veracity for
documenting and making such a determination.

166 See Zadvydas v. Davis, 533 U.S. 678, 690 (2001) (recognizing a Fifth Amendment liberty interest for immigrant
detainees in civil custody); see also 8 U.S.C. § 1232(c)(2)(A) (2018) (“[A]n unaccompanied alien child . . . shall be
promptly placed in the least restrictive setting that is in the best interest of the child.”); Hernandez v. Sessions, 872
F.3d 976, 981 (9th Cir. 2017) (“[T]he government’s discretion to incarcerate non-citizens is always constrained by
the requirements of due process.”); Flores Settlement Agreement, supra note 4, at { 1 6, 19, 21, 23.

167 The law has granted protections to even less vulnerable groups than detained unaccompanied immigrant children
facing gang allegations. See, e.g., Boumediene v. Bush, 553 U.S. 723, 783-84 (2008) (requiring sufficient process for
suspected terrorists held at Guantanamo, including the rights to assistance of counsel, notice of allegations,
presentation of evidence and cross-examination of witnesses against the accused where a court “must have sufficient
authority to conduct a meaningful review of both the cause for detention and the Executive’s power to detain”);
Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004) (finding that an enemy combatant has the right to “notice of the
factual basis for his classification, and a fair opportunity to rebut the Government’s factual assertions before a
neutral decisionmaker”); Kansas v. Hendricks, 521 U.S. 346, 353 (1997) (upholding a sexually violent predator
statute where the burden of proof was on the government and certain procedural safeguards were present, including
counsel and the right to present evidence and witnesses); United States v. Salerno, 481 U.S. 739, 751-52 (1987)
(upholding the Bail Reform Act as providing sufficient process where pretrial detainees were provided counsel, right
to present evidence, cross-examine witnesses, and testify in front of a neutral judicial officer at a detention hearing).
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decisionmaker.”*%® Such protections have long been provided as standard in the juvenile
context.'®® Indeed, recently the Ninth Circuit in Saravia v. Sessions upheld a preliminary
injunction that provided procedural process in the form of detention hearings, among other
protections, for children who were rearrested by ICE and placed in ORR custody based on
alleged gang allegations.’® The very behavior and lack of protections which the court in Saravia
sought to protect against are again at issue in Form P-7.

Given the potential allegations contained in Form P-7 and any related SIRs, the
Commenting Parties have serious concerns that these forms are not provided to children or their
legal representatives. This has long been a concern of Commenting Parties even before the
proposed additions and modifications to the instruments captured in Form P-7, particularly in
light of the significant impact that gang allegations often have on a child’s fundamental and
constitutional rights. Accordingly, to comply with the law, if ORR insists on keeping questions
about gang allegations, they must ensure ensure a child’s Miranda rights are not violated*’* and
develop a process for providing children and their sponsors and legal representatives meaningful
notice of any and all gang allegations, and of attempts to elicit a child’s criminal history. ORR
must also develop internal oversight over issuing and reporting these allegations, and an
opportunity for children and their sponsors and legal representatives to challenge them before
they are shared outside of ORR or used to place a child in a restrictive placement.t’? If
challenged, there must be a neutral adjudicator to evaluate the allegation based on the evidence
presented by both the child (and any adult caregiver or legal representative) and the individual
making the allegation, no different than what the Ninth Circuit has required under Saravia v.
Sessions.

g. The trauma histories of the majority of the children in
ORR custody account for many of the issues that Form P-
7 would criminalize.

The majority of children entering ORR custody are from the Northern Triangle of Central
America—which includes Guatemala, Honduras and El Salvador. Many have experienced severe
trauma before coming to the United States.?”® Often, they have experienced or witnessed
violence recently in their home countries, and commonly long-lasting or chronic violence or

168 Rumsfeld, 542 U.S. at 533; Doe v. Gallinot, 657 F.2d 1017, 1024 (9th Cir. 1981); see also Bowman Transp. v.
Ark. Best Freight Sys., 419 U.S. 281, 288 n.4 (1974) (“[T]he Due Process Clause forbids an agency to use evidence
in a way that forecloses an opportunity to offer a contrary presentation.”); Goldberg v. Kelly, 397 U.S. 254, 269
(1970) (“In almost every setting where important decisions turn on questions of fact, due process requires an
opportunity to confront and cross-examine adverse witnesses.”).

189 In re Gault, 387 U.S. 1, 57 (1967) (“[A]bsent a valid confession, a determination of delinquency and an order of
commitment to a state institution cannot be sustained in the absence of sworn testimony subjected to the opportunity
for cross-examination in accordance with our law and constitutional requirements.”).

170 Saravia v. Sessions, 905 F.3d 1137, 1144-45 (9th Cir. 2018) (finding no abuse of discretion where district court
required prompt hearing before a neutral decisionmaker at which the minors could contest gang allegations and the
government would need to justify detention based on allegations).

11 See supra Section I11.D.1.c. for the requirements of Miranda in such circumstances.

172 See Zinermon v. Burch, 494 U.S. 113, 127-28 (1990) (noting that due process generally requires “some kind of a
hearing” before a deprivation of protected liberty interests).

173 See Nat’l Ctr. for Youth Law, supra note 148, at 20 (“Childhood traumatic experiences can alter the brain’s
responses to stress and cause children to lose their sense of safety and control. Unaccompanied children often
experience trauma before, during, and after migration.”).
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neglect throughout their lives.1”* Many of them also experience traumatic events on the journey
to the United States.?”™ This will be particularly true for children arriving in the United States
after fleeing not only their home countries, but the horrific conditions in the migrant camps
caused by the Migration Protection Protocols program.t’® Experts across psychiatric fields have
found that trauma causes children to misbehave, and this is worsened by detention; in other
words, untreated trauma in the context of prolonged detention causes behavior issues.’” All of
this creates an essential backdrop to understanding the psychological needs and behaviors of
children in ORR custody, and the necessity of appropriately considering mental health issues and
treatment in analyzing (and not criminalizing) behaviors.*’®

i.  Form P-7 fails to protect the welfare of children in
ORR custody by furthering the false narrative of
immigrant children as criminals.

Form P-7 fails to take into account any kind of trauma-informed understanding of child
behavior or communication. To the Commenting Parties, Form P-7 appears to focus on gang
allegations to the detriment of youth-specific safeguards. Furthermore, although Form P-7
records “criminal history,” most child behaviors that they criminalize have not, in fact, been
adjudicated as such by a neutral factfinder. Furthermore, the distinction between juvenile
delinquency and adult crimes is clear and consistent across Supreme Court jurisprudence, the
juvenile justice systems in all 50 states and the District of Columbia.l” In the immigration
context, juvenile adjudications are not considered convictions under the statutory definition of
the term used in the Immigration and Nationality Act.*8°

Form P-7 seeks to categorize child behavior, without considering past trauma or the
cumulative effects of prolonged detention.*®* Studies have illustrated how immigration
agencies—including ICE and CBP—have wrongfully conflated gang and immigration
enforcement, claiming Latino boys are gang members in immigration proceedings without

174 |d

175 |d

176 See Camilo Montoya-Galvez, 700 Children Crossed the U.S. Border Alone After Being Required to Wait in
Mexico with Their Families, CBS News (Jan. 15, 2021), https://www.chsnews.com/news/children-who-crossed-the-
u-s-border-after-their-families-were-required-to-wait-in-mexico-are-being-denied-legal-safeguards-suit-says/.

17 Nat’1 Ctr. for Youth Law, supra note 148.

178 1d. at 19 (“Because ORR shelters lack the resources to provide children with the care they need, children with
mental health needs are often transferred, or ’stepped-up,* to residential treatment centers, staff-secure, or secure
detention centers. These step-ups risk further damaging children’s mental health, as restrictive institutional
environments increase the trauma of detention.”).

179 Philip Desgranges, Trump Is Locking Up and Threatening to Deport Children Based on Mere Suspicion of Gang
Affiliation, ACLU (Aug. 2, 2017, 1:30 PM), https://www.aclu.org/blog/immigrants-rights/immigrants-rights-and-
detention/trump-locking-and-threatening-deport-children; Liz Robbins, Teenagers’ Arrests Are Unconstitutional,
A.C.L.U. Lawsuit Says, N.Y. Times (Aug. 11, 2017), https://www.nytimes.com/2017/08/11/nyregion/aclu-lawsuit-
ms-13-teenager-arrests-.html.

180 Nina Rabin, Victims or Criminals? Discretion, Sorting, and Bureaucratic Culture in the U.S. Immigration
System, 23 S. Cal. Rev. L. & Soc. Just. 195 (2014).

181 See Nat’l Ctr. for Youth Law, supra note 148, at 21 (“Children are sometimes held in ORR custody simply
because they are not deemed sufficiently ‘mentally stable’ for release. This is profoundly counterproductive, as
longer stays in detention are associated with deteriorating mental health.”); see also Hlass, supra note 116, at 233.
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evidentiary support.'® The form’s emphasis on recording and reporting gang-involvement and
criminal history furthers the growing and ugly discourse equating immigrant children with
criminals,'® repeating behavior that the Ninth Circuit already enjoined in Saravia v. Sessions.

ORR should have no part in furthering the false narrative of immigrant children as
criminals nor should it participate in any activity that does not further the welfare of all the
children in its care, including those unable to constructively process their trauma.

ii.  The Agencies’ focus on alleging, recording, and
reporting gang-affiliation and criminal history in
Form P-7 has a disproportionate negative impact
on children of color and promotes racial
inequality.

Gang allegations in and of themselves are fraught with racial bias and have been utilized
against immigrant children for the very purpose of securing their deportation. ORR should not
engage in the criminalization of the children it has been entrusted to protect. Latinx youth are
disproportionately accused of gang affiliation, to the extent that even culturally popular clothing
and sports team logos for example, are ascribed as gang-related by law enforcement and
immigration officials.!® Notoriously inaccurate gang databases “label, stigmatize, and punish
many citizens and non-citizens as “gang members” and there is extraordinary racial disparity in
gang databases.”'%

Practices such as ORR’s alleging, recording, and reporting gang-affiliation or criminal
history merely “transfer the discriminatory practices of the criminal legal system into the
enforcement of immigration laws.”'®® Racial injustice persists in the juvenile justice context,
where even though the overall number of youths have declined, “the rate of disparities in these
systems has risen.”*®” Thus, sharing documented allegations of gang-affiliation serves only to
stigmatize and criminalize already marginalized youth. Indeed, the purpose of “affixing gang
labels is [] to criminalize [B]lack and Latino youth” and immigration officials have taken “the
[Trump] administration’s rhetoric as carte blanche to increase their own use of allegations of
gang involvement as a tool to pursue immigration enforcement against Latinx youth.”®

182 N.Y. Immigration Coal. & CUNY Sch. of Law, Swept Up in the Sweep: The Impact of Gang Allegations on
Immigrant New Yorkers (2018), https://www.law.cuny.edu/wp-content/uploads/page-
assets/academics/clinics/immigration/SweptUp_Report_Final-1.pdf; Immigration Legal Res. Ctr., supra note 160.
183 See generally Hlass, supra note 116 (examining how gang allegations against immigrant youth work to push
young people into a school-to-deportation pipeline); Karla M. McKanders, America’s Disposable Youth:
Undocumented Delinquent Juveniles, 59 How. L.J. 197 (2015) (examining the conceptualization of immigrant youth
who are subject to delinquency adjudications).

184 Immigrant Legal Res. Ctr., supra note 160.

185 philip Marcelo, Gang Database Made Up Mostly of Young Black, Latino Men, AP News (July 30, 2019),
https://apnews.com/article/dd5643e358c3456dbel4c16ade03711d.

18 Nat’l Immigrant Justice Ctr., Disentangling Local Law Enforcement from Federal Immigration Enforcement
(2021), https://immigrantjustice.org/research-items/policy-brief-disentangling-local-law-enforcement-federal-
immigration-enforcement.

187 Maritza Perez, Mistaken Identity: The Dangers of Sweeping Gang Labels for Black and Latino Youth, Ctr. Am.
Progress (2018), https://www.americanprogress.org/issues/criminal-justice/reports/2018/09/13/457854/mistaken-
identity/.

188 Immigrant Legal Res. Ctr., supra note 160.
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Gang-affiliation and criminal history are death knells for Latinx youth in immigration
proceedings, and particularly Central American males. The emphasis on crime-based removals is
“responsible for the mass removal of Latinos living in the United States, most significantly poor
Latinos from Mexico, Guatemala, Honduras, and El Salvador.”*® Indeed, “more than ninety-five
percent of noncitizens removed annually are from Mexico and Central America—far out of
proportion to those groups’ representation in the U.S. immigrant population.”*®® Dangerousness
findings in removal proceedings instrumentalize this exclusionary system, where the likelihood
of being deemed “dangerous” by an immigration judge is “significantly higher for Central
Americans than for non-Central Americans.”'®* As a male, the likelihood is even higher. As a
Central American male with a criminal record, even more so.

The consequences of deportation are dire, particularly where the majority of youth in
ORR detention are from Central America and many people deported to Central America have
been killed by the very persecutors they fled in the first place.®2 Thus, given that the majority of
youth in ORR custody are from Central America, ORR’s alleging, recording, and reporting gang
affiliation or criminal history contributes to structural racism with dire consequences and could,
quite frankly, mean the difference between exclusion or deportation, family reunification or
separation, and even life or death.

2. Additional Comments to Form P-7’s Details Tab — New Entry: UAC
Referral.

The first four pages of Form P-7 consist of a “Details Tab”, which appears to be a tab in
ORR'’s new case management system, UAC Path. The tab is labeled “New Entry: UAC Referral”
and has 11 sections, each with numerous fields. Given the number of sections and fields, we
provide comments and recommendations (as applicable) via the chart below.

Guardian Separation”

Fields: “Separated
from Parents/Legal
Guardian?,” “Reason
for Separation,”
“Parent/Legal
Guardian Name,”
“Parent/Legal

5 fields that are meant
to replace the single
question on the current
version of the “Add
New UAC instrument.”

Section/Field(s) Modifications, Comment

Additions, Other
Section: Form P-7 adds this new | The Commenting Parties were unable to
“Parent/Legal section, which contains | locate the single question from the “Add

New UAC” instrument to compare with
these 5 fields.

The following two fields, “Separated from
Parents/Legal Guardian?” and “Reason for
Separation,” have drop-down menus but we
are unable to see what options are available
under each. As such, we are unable to
comment on these fields.

189 Kevin R. Johnson, Doubling Down on Racial Discrimination: The Racially Disparate Impacts of Crime-Based
Removals, 66 Case W. Rsrv. L. Rev. 993, 998 (2016).
190 Ingrid V. Eagly, Immigrant Protective Policies in Criminal Justice, 95 Tex. L. Rev. 245, 247 (2016).

191 Emily Ryo, Predicting Danger in Immigration Courts, 44 Law & Social Inquiry 227, 245 (2019).

192 Human Rights Watch, Deported to Danger: United States Deportation Policies Expose Salvadorans to Death
and Abuse (2020), https://www.hrw.org/report/2020/02/05/deported-danger/united-states-deportation-policies-

expose-salvadorans-death-and.
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Guardian Location,” Recommendation: Unable to provide a

“Parent A Number.” recommendation at this time.
Section: “MPP Form P-7 adds this new | As an initial matter, it is difficult for us to
Information” section, which is meant | comment on the field “Current MPP”
to capture information | because it has a drop-down menu that we
Fields: about enrollment in the | are unable to view. That said, because this
“Current MPP,” Migrant Protection new section on MPP raises concerns that
“Current MPP Date.” | Protocol (MPP) ORR intends to use this information to
program. deny children their protected rights under

the TVPRA, we comment on this issue.

UCs in ORR custody have protected rights
under the TVPRA.1®3 The TVPRA
“categorically protects UC from
reinstatement of prior removal orders.
“UC with previously effectuated removal
orders can neither be removed on prior
orders of removal nor placed in
withholding-only proceedings.”*® “The
TVPRA contains no exceptions to its
protections. It does not distinguish between
UC who have or do not have prior
immigration histories. More specifically, it
does not exclude from its reach UC who
have prior orders of removal and who are
currently in or have been through MPP
proceedings.”®® As such, any information
regarding the child’s participation in MPP
should not be collected for the purpose of
using this information to deny a child his or
her rights under the TVPRA.

95194

To the extent the Agencies intend to collect
this information for purposes other than to
deny children their rights under the
TVPRA, the Agencies should notify

Legal Service Providers (“LSPs”)
immediately if a child was previously in
MPP proceedings and if or when any action
is being taken against the child based on

1938 U.S.C. 8 1232(a)(5)(D) (2018) (stating that UCs have a right to be placed in removal proceedings under section
240 of the INA, eligible for relief under section 240B of the INA at no cost to the child, and access to counsel).

194 Am. Compl. for Declaratory and Injunctive Relief at 20, Immigrant Defenders Law Center v. U.S. Dep 't of
Homeland Sec. (Case No. 2:21-CV-00395) (C.D. Cal. Jan. 14, 2021) (citing 8 U.S.C. § 1232(a)(5)(D)).

195 1d. (citing 8 U.S.C. § 1232(a)(2)(B), (a)(3), (a)(5)(D)).

19 1d. at 21.
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prior MPP proceedings. Prompt notification
to the LSP is important to ensure the child
is not inappropriately removed from the
U.S. based on prior MPP proceedings.

Recommendation:

The Agencies should not collect
information regarding a child’s current or
prior participation in MPP for the purpose
of using this information to deny a child his
or her rights under the TVPRA. If the
Agencies decide to keep this new field in
Form P-7, ORR should immediately share
any MPP information with LSPs and
communicate any contemplated action
based on prior MPP proceedings to LSPs.

Section: “Placement
Request”

Fields: “Requires
Placement Request,”
“Program Type,”
“Program/Facility,”
“Placement Requested
DateTime,”
“Placement
Designation
DateTime,” “Not
Accepted Reason,”
“Placement Decision
DateTime,”
“Transportation
Notes,” “Placement
Notes,” “Override
Stop Placement
Reason.”

Form P-7 renamed the
“ORR Placement
Information” section to
“Placement Request”
and added the
following fields:
“Required Placement
Request,” “Placement
Requested Date/Time,”
“Program/Facility,”
“Not Accepted
Reasons,” “Placement
Decision Date/Time,”
“Placement Notes,” and
“Override Stop
Placement Reason.”

We were unable to locate the prior section
labeled “ORR Placement Information” on
the “New UAC Record” instrument and the
“Intakes Placement Checklist.” As such, we
were unable to compare the current section
references with the new section proposed.
Nevertheless, we make the comments that
we can based solely on the new content in
P-7.

It’s unclear what the “Required Placement
Request” field is intended to capture.
Without more information on the purpose
of this field, we are unable to comment.

The “Program Type” field has a drop-down
menu but we are unable to see the drop-
down options. As such, we are unable to
comment on this field.

For the “Not Accepted Reason” field, we
are unsure whether all available options are
displayed on the form provided for our
review. As such, we are unable to comment
fully. We would, however, note that this
field should be coupled with a required
“Explain” text box field to include a
detailed explanation regarding the
placement denial. For example, when a
facility denies placement based on a
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licensing issue, the facility should be
required to explain what specific licensing
issue prevented the placement of the child
in their facility. This would provide more
accountability to ensure that children are
not being denied placement inappropriately.

Recommendation: The Agencies should
provide a copy of the form that includes the
“ORR Placement Information™ section
purportedly modified by this form. The
Agencies should also explain the purpose
of the new added field “Required
Placement Request” and provide a
screenshot or a list of the drop-down menu
options for the “Program Type” field to
allow further public comment on these
fields.

Additionally, for the reasons stated above,
the Agencies should add a required
“Explain Reason Why UC was Not
Accepted” after the field “Not Accepted
Reason.”

Section: “Special
Placement Request”

Fields: “Requires
Intakes Placement
Checklist,” “FFS
Supervisor,” “Special
Placement Requested
DateTime,”
“Recommended
Placement
Determination,”
“Special Placement
Decision DateTime,”
“Final Placement
Determination,”
“Notes/Reason for
Override.”

Form P-7 replaces the
current “Placement
Determination” section
in the Intakes
Placement Checklist
with a “Special
Placement Request”
section.

The new proposed section, “Special
Placement Request,” does not capture all of
the same fields currently captured in the
“Placement Determination” section of the
“Intakes Placement Checklist.” For
example, the following fields are missing:
“Intakes Staff,” “Approving FFS,” “FFS
Decision,” and “Designated Placement.”

Including the names of the intake staff
making the recommendation, as well as the
FFS making a special placement (also
known as a restrictive placement) decision
is important to hold accountable the
individuals involved in the decision-making
process and to ensure an individual with
appropriate decision-making authority has
made the final placement determination. It
is unclear from the proposed form whether
the “FFS Supervisor” field is intended to
replace the “Approving FFS” field. If so,
this field should make clear that the FFS
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Supervisor is the one assigned a final
decision-making role.

Under the current formatting of the
proposed form, it appears as though the
intakes team member is making the final
placement determination, while the FFS
Supervisor is making the recommended
placement determination. This section
should be reformatted to ensure it is clear
who is making the recommendation and
who is making the final placement decision.

Recommendation: The following fields
from the current version should be added
into Form P-7: “Intakes Staff,” “Approving
FFS,” and “FFS Decision.” If ORR meant
to replace the “Approving FFS” field with
the “FFS Supervisor” field, it should relabel
the field to the following to clarify that the
FFS Supervisor is the decision-maker:
“FFS Supervisor Making Placement
Determination.”

Form P-7 should also be reformatted to
make clear that the intakes team member is
tasked solely with recommending a special
(restrictive) placement and the FFS
Supervisor is the one making the final
placement determination. If this is clarified,
the “FFS Decision” field does not need to
be added back in. The “FFS Supervisor
Making Placement Determination” and the
“Final Placement Determination” fields
together would remove the need for an
additional field documenting the FFS’s
decision.

Section: “Criminal
Information”

Fields: “Criminal
Concerns?,”
“Behavioral
Concerns?,”
“Behavioral Concerns
Notes,” “Gang

Form P-7 creates a new
“Criminal Information”
section with nine fields
that are intended to
replace the two
questions on criminal
charges and acting as
foot guides on the
current version of the

As an initial matter, as noted in Section
I11.D.1.a., the collection of this information
is contrary to juvenile justice and child
welfare policies and for that reason alone
should not be collected. To the extent this
information is collected, despite said
policies and the Commenting Parties’
recommendation, the Agencies should
follow the strict state protocols for
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Affiliation?,” “Gang
Name,” “Gang
Affiliation Notes,”
“Gang Affiliation
Determined By,”
“Footguide?,”
“Footguide Notes.”

“Add New UAC”
instrument.

obtaining this information and must not
share this information with unauthorized
third parties like DHS. See Section
I11.D.1.a. for further information on this
concern.

Also, because these fields elicit potentially
incriminating information, Miranda rights
against self-incrimination apply. See
Section 111.D.1.c. Accordingly, if a child is
going to be asked questions about criminal
charges or other criminal acts, gang
affiliation, and/or being a footguide, the
child must be advised of his or her Miranda
rights and the potential consequences of his
or her responses prior to such questioning.
See Section I11.D.1.c. for further
information on this concern and
recommendation.

Recommendation for Criminal
Information Section:

The Agencies should not collect
information regarding a child’s criminal
charges or other criminal acts, gang
affiliation, and/or whether the child was a
footguide. To the extent this information is
collected (against our recommendations),
the Agencies should follow the strict state
protocols for obtaining this information and
must not share this information with
unauthorized third parties like DHS. See
recommendation in Section I11.D.1.a.

Also, prior to questioning a child about any
information sought by this section and its
related fields, the agency must first advise
the child of his or her Miranda rights and
the potential consequences of his or her
responses. See recommendation in Section
.D.1.c.

If the Agencies keep this section and its
corresponding fields (against our
recommendation), we note the additional
concerns below by field.
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Field: Criminal Concerns?

The field “Criminal Concerns?” appears to
replace the current “Criminal Charges?”
field. The proposed field has a drop-down
menu, but we are unable to see all the
options. Based on what is visible, it appears
as though the response options are likely
“yes” or “no.” The change from criminal
charges to criminal concerns significantly
broadens this closed-ended question, which
raises concerns that a “yes” response may
lead to placement in a restrictive setting
that is not the least restrictive setting that is
in the best interest of the child and/or
compliant with the terms of the FSA.1%
Without a separate field to explain those
concerns, the reader may assume that if
there are criminal concerns, then the child
warrants a restrictive placement. Some
criminal concerns, however, may not rise to
the level of a permissible basis for placing a
child in a secure facility under the FSA.1%

We are also concerned that it is unclear
from the form how the “UAC Referral
Tab,” which asks about criminal concerns,
works together or separately from the
“Intakes Placement Form.” If they are
intended to work together, this should be
made clear on the “UAC Referral Tab” to
ensure that when the “Criminal Concerns?”
field is answered with a “yes,” the “Intakes
Placement Checklist” is referenced to
review the specific criminal offenses for
which the child is convicted or adjudicated
of or chargeable with. If they do not work
together, this section of the “UAC Referral
Tab” should be broken down to reflect the
criteria in Paragraph 21 of the FSA, which
limits the criminal and juvenile offenses or
charges which may be used to place a child
in a secure facility.**

197 Flores Settlement Agreement, supra note 4, at 11 6, 19, 21, 23.

198 1d, at ] 21.
199 See id.
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Recommendation for Criminal
Concerns? field:

The Agencies should either:

(1) Add a field next to the “Criminal
Concerns?” field to direct the person
reviewing or completing the form to
reference the “Intakes Placement Checklist”
to review the criminal history sections to
identify the specific offenses at issue; or

(2) Add two fields next to or below the
“Criminal Concerns?” Field. One field
should inquire which of the following (one
or more) reflect the criminal concern(s) and
provide an “available options” and
“selected options” with the following
options: Has been charged with a crime? Is
chargeable with a specified crime? Has
been convicted of a crime? Is the subject of
delinquency proceedings? Has been
adjudicated delinquent? Is chargeable with
a specified delinquent act? The second
proposed field should provide “available
options” and “selected options” with
specific offenses (e.g., sexual assault,
kidnapping, sexual assault, etc).

Fields: Behavioral Concerns? and
Behavioral Concerns Notes

The “Behavioral Concerns Notes” field
appears to be optional rather than a required
field. We are concerned that a “yes”
response to the “Behavioral Concerns?”
field without more explanation or detail
could lead to an inappropriate and more
restrictive placement than is warranted
and/or in the best interest of the child,
which would be a violation of the FSA and
the TVPRA.2%° More information should be
provided to ensure that the decision-maker
has more than a “yes” response to reach an
appropriate placement decision.

200 1q at 1 6, 19, 21, 23; 8 U.S.C. § 1232(c)(2)(A) (2018).
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Recommendation relating to the
Behavioral Concerns fields: Change the
optional “Behavioral Concerns Notes” field
to a required “If Behavioral Concerns,
Explain” field.

Fields: Gang Affiliation?, Gang Name,
Gang Affiliation Determined By, Gang
Affiliation Notes

As an initial matter, the threshold for
identifying an individual as gang-affiliated
is unclear. For example, ORR does not
define gang-affiliation or how to determine
whether something is gang-related in its
“Guide to Terms.”?! There is also no
definition of gang membership, association,
or affiliation in the immigration statutes.?%
In fact, neither law enforcement nor
scholars agree on a uniform definition of a
“gang.”?®® Courts have also recognized the
considerable risks of error of determining
whether an individual is a gang member.2%
Despite this lack of definition, standard, or
guidance, and the risk of error, ORR
records and reports information accusing
children of being involved with gangs.?®
This is unacceptable.

The proposed “Gang Affiliation?” field has
a drop-down menu, but we are unable to
see all the options. Based on what is
visible, it appears as though the response
options are likely “yes” or “no” (definitive
responses). Given the lack of definition or
guidance on when something qualifies as

210ffice of Refugee Resettlement, Children Entering the United States Unaccompanied: Guide to Terms (Mar. 21,
2016), https://www.acf.hhs.gov/orr/policy-guidance/children-entering-united-states-unaccompanied-guide-terms.
202 5ee 8 U.S.C. § 1101 (2018) (providing definitions for the “Act,” referring to the Immigration and Nationality

Act).

203 See Nat’l Gang Ctr., National Youth Gang Survey Analysis, https://www.nationalgangcenter.gov/Survey-Analysis
(last visited Mar. 4, 2021) (“There is no widely or universally accepted definition of a ‘gang’ among law

enforcement agencies.”).

204 saravia v. Sessions, 905 F.3d 1137, 1143-44 (9th Cir. 2018) (citing Vasquez v. Rackauckas, 734 F. 3d 1025, 1046
(9th Cir. 2013) (“Determining whether an individual is an active gang member presents a considerable risk of error.
The informal structure of gangs, the often fleeting nature of gang membership, and the lack of objective criteria in
making the assessment all heighten the need for careful factfinding.”).

205 See ORR Policy Guide, supra note 5, at §5.8.5.
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gang-affiliated, non-definitive options
should be available for questions regarding
gang-affiliation. For example, options like
“suspected” or “possible” rather than
“yes/no.”

If the Agencies keep the current definitive
responses, we are also concerned that a
“yes” response to the “UAC Referral Tab”
question on gang affiliation could result in
the erroneous placement of a child in the
most restrictive level of care, secure care,
which would be a violation of the FSA.2%
If the “UAC Referral Tab” and the “Intakes
Placement Checklist” are intended to work
together, this should be made clear on the
“UAC Referral Tab” to ensure that when
the “Gang Affiliation” field is answered
with a “yes”, the “Intakes Placement
Checklist” is referenced to ensure that a
child does not get placed in secure care
based solely on gang involvement or gang
affiliation. If the “UC Referral Tab” and
“Intakes Placement Checklist” do not work
together, this section of the “UAC Referral
Tab” should make clear that gang affiliation
alone cannot be used to place a child in a
secure facility.

If the Agencies keep the gang related fields
in this section, we believe the “Gang
Affiliation Determined By” field is an
important field to keep. This field will
provide insight into how gang affiliation
was determined and allow for better
challenges to restrictive placements based
on gang affiliation.

The “Gang Affiliation Notes” field appears
to be optional. If the Agencies plan to
document gang-affiliation and how it was
determined through a predetermined list,

206 Order Re Pls.” Mot., supra note 8, at 13-14 (finding that ORR violated Paragraph 21 of the Flores Settlement
Agreement by placing UCs in secure care based solely on self-reported gang involvement or gang affiliation because
“gang membership does not necessarily establish that he or she is chargeable with a delinquent act or offense, or that

any other criteria of Paragraph 21 have been satisfied”).
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we recommend that the “Gang Affiliation
Notes” section be a required field when the
“Gang Affiliation” field is answered with a
“yes.” This will provide better information
for placement purposes, as well as
restrictive placement challenges to ensure a
child is placed in the least restrictive setting
that is in the child’s best interest, as
required under the FSA and the TVPRA.%’

Recommendation for the Gang-
Affiliation related fields:

The Agencies should stop collecting and
recording allegations of gang-affiliation or
involvement, especially where there is no
definition, standard, or guidance on how to
identify gang-affiliation or -involvement,
and a risk of erroneous designation.

If the Agencies keep the fields relating to
gang-affiliation (against our
recommendation), the Agencies should
change the definitive “yes/no” response
options to the “Gang Affiliation?” field to
non-definitive responses like “suspected” or
“possible.”

If the Agencies keep the definitive
responses to the “Gang Affiliation?” field
(against our recommendation), the
Agencies should either:

(1) Add a field next to the “Gang
Affiliation?” field to direct the person
reviewing or completing the form to
reference the “Intakes Placement Checklist”
to review which types of placement can
consider gang affiliation; or

(2) Add a note to the “Gang Affiliation?”
field that clearly states that gang affiliation
alone cannot be used to place a child in a
secure facility.

The “Gang Affiliation Determined By”
field should be kept as a field if the gang

207 Flores Settlement Agreement, supra note 4, at 11 6, 19, 21,

23; 8 U.S.C. § 1232(c)(2)(A) (2018).
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fields in this section or form remain after
further revisions. The “Gang Affiliation
Notes” field should be made a required
field when the “Gang Affiliation?” field is
answered affirmatively.

Fields: Footguide? And Footguide Notes
We strongly discourage the inclusion of
these fields under the “Criminal
Information” section of Form P-7 or any
other ORR form. Migrant children are often
forced to engage in smuggling, sometimes
as part of their own trafficking or forced
labor conditions, and as a result are victims
rather than perpetrators of a crime.

Recommendation: The Agencies should
remove all questions and fields regarding
UCs as footguides.

3. Additional Comments to Form P-7’s UAC Referral Page — Details Tab.

The “UAC Referral Page — Details Tab” (pages 5-10 of Form P-7) is, for the most part,
identical to the “Details Tab for New Entry: UAC Referral” (pages 1-4 of Form P-7). To the
extent the fields are identical, we make the same comments and recommendations as noted in
Section 111.D.2. The comments below only address fields or data entry windows not captured in
the “Details Tab for New Entry: UAC Referral.”

Section/Field(s)

Modifications,
Additions, Other

Comment

Section: “Criminal
Charges”

Fields: “Criminal
Charges Number,”
“Arrested For,
Charged,” “List of
Charges,” “Charged
Date.”

Related to: “Criminal
Charges Data Entry
Window — New
Referral Related
Record: Criminal
Charges”

Form P-7 adds this
“Criminal Charges”
section to capture more
detailed information if
the UC has any
criminal charges. This
section contains nine
new fields.

As an initial matter, as noted in Section
I11.D.1.a., this information should not be
collected because it goes against juvenile
justice and child welfare policies. To the
extent this information is collected, despite
said policies, ORR should follow the strict
state protocols for obtaining this
information and must not share this
information with unauthorized third parties
like DHS. See Section I11.D.1.a. for further
information on this concern and
recommendation.

Also, because these fields elicit potentially
incriminating information, Miranda rights
against self-incrimination apply. See
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Fields: “Referral,”
“Arrested Date,”
“Arrested For,”
“Charged,” “Charged
Date,” “List of
Charges,”
“Adjudicated,”
“Outcome of Criminal
Case,” “Summary of
Events.”

Section I11.D.1.c. Accordingly, if a child is
going to be asked questions about criminal
charges or other criminal acts, gang
affiliation, and/or being a footguide, the
child must be advised of his or her Miranda
rights and the potential consequences of his
or her responses prior to such questioning.
See Section I11.D.1.c. for further
information on this concern and
recommendation.

If this information is to be collected
(against our recommendations), this section
should add a required field for “Source of
Information” with a text box intended to
detail where this information came from.
For example, whether the information came
from the child him or herself or whether it
was obtained through documents. If
obtained through the child, the “Source of
Information” field should note whether the
child was Mirandized prior to obtaining this
information. If the information was
obtained through documents, the “Source
of Information” field should note whether
ORR had a court order to obtain this
information. This will provide
accountability to ensure ORR is
documenting not only the criminal
information, but also the source of
information and ensure it is obtaining the
information legally. There should also be a
function or field to add related documents.
This will further ensure accountability and
provide the child information he or she may
need to challenge his or her restrictive
placement determination based on charges
or criminal adjudications. To the extent this
information is collected and included in the
child’s file, there should be protections in
place to ensure the child’s file and/or
information regarding criminal charges
and/or arrests are not shared with third
parties.
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In addition, we have the following
concerns.

It is unclear whether the “Criminal
Charges” section and fields on the “UAC
Referral Page — Details Tab” are meant to
be identical to the “Criminal Charges Data
Entry Window — New Referral Related
Record: Criminal Charges” fields. Because
the “UAC Referral Page — Details Tab”
appears to be a screenshot, it is possible
that all fields are not fully captured. This
comment therefore focuses on concerns to
the fields listed under the “Criminal
Charges Data Entry Window — New
Referral Related Record: Criminal
Charges.”

The “Charged and Adjudicated” fields have
drop-down menus that are not visible. As
such, we are unable to fully comment on
the inclusion of these fields.

Recommendation:

The Agencies should not collect
information regarding a child’s criminal
and/or juvenile charges or arrests. To the
extent this information is collected (against
our recommendations), the Agencies
should follow the strict state laws and
protocols for obtaining this information and
must not share this information with
unauthorized third parties like DHS.

Also, prior to questioning a child about any
criminal charges and/or arrests, any agency
engaging in this type of questioning must
first advise the child of his or her Miranda
rights and the potential consequences of his
or her responses.

If the Agencies collect information
regarding criminal charges and/or arrests,
they should also add a required field for
“Source of Information” and a function or
field for related documents within the
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“Criminal Charges” section and data entry
window.

Section: “Detention
Facilities”

Fields: “Detention
Facilities Number,”
“Type,” “Facility
Name”

Related to:
“Detention Facilities
Data Entry Window —
New Referral Related
Record: Detention
Facilities”

Fields: “Referral,”
“Facility Name,”
“Facility Type,”
“Facility POC,” “POC
Phone #,” “POC
Email,” “Admission
Date,” “Discharge
Date,” “Known
Incident Reports”

Form P-7 adds this
“Detentions Facility”
section to capture more
detailed information if
the UC was ever held
in a detention facility.
This section contains
nine new fields.

The “Type” field has a drop-down menu
that is not visible. As such, we are unable
to fully comment on the inclusion of this
field and whether the pre-selected list of
types of facilities is inclusive of all types of
ORR facilities for which a child could be
placed. To the extent the “Type” field is
intended to identify the level of placement
and facility type, the Agencies must ensure
this list includes all types of ORR
placements, including but not limited to
therapeutic staff-secure, therapeutic group
homes, and out-of-network RTCs.

With respect to “Known Incident Reports”
field, it’s unclear whether this is meant to
document every single incident report for
the child at the facility or only specific
types of reports, like SIRs, or even just a
subset of SIRs, like behavioral SIRs. It is
also unclear what level of detail is intended
for this field. For example, dates of
incidents with a phrase describing the
incident, a summary of the incident, or a
full recitation of what occurred? Is the
child’s version of events or response to the
incident report documented as well?
Without more information on what this
field is intended to capture it is difficult to
comment fully. That said, to the extent this
field is intended to document any or all
SIRs, this information should not be shared
with any agency outside of ORR/HHS
without the consent of the child and/or his
or her parents or legal guardian. These
reports often contain sensitive, personal and
private information that are protected under
privacy and confidentiality laws as noted
above in Section I11.D.1.a. of this
document. To reiterate, many states restrict
access to records concerning children’s
criminal history, whether in electronic or
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hard copy form.2%® Such records are
generally not open for examination and
may only be accessed by third parties with
a court order.?%

Recommendation: If the Agencies intend
to document incident reports in a child’s
case management file and/or the child’s file
generally, for the reasons stated above, the
Agencies should not share this information
with any other agency, including but not
limited to DHS.

Section:
“Documents”

Fields: “Title,”
“Original,” “Record
Type,” “Other Do...,”
“Description,” “Date
Received,” “Created
By,” “Created Date”

Related to:
“Documents Data
Entry Window — Add
File Details”

Fields: “Record
Type,” “Title,”
“Document Type,”
“Verified by
Government
Agency/Consulate,”
“Entry,” “Individual,”
“Adult Contact
Relationship; Date
Document Issued (if
applicable),” “Date
Received,”

Form P-7 adds a new
“Documents” section
where documents
related directly to the
UC’s referral can be
uploaded.

The “Record Type,” “Document Type” and
“Verified By Government
Agency/Consulate” fields have drop-down
menus that are not visible. As such, we are
unable to fully comment on the inclusion of
these fields and whether the pre-selected
list of options or responses are adequate
and/or appropriate.

It is also unclear what the following three
fields are meant to achieve or document:
“Entry,” “Individual,” or “Adult Contact
Relationship.” These fields have search
functions, but without access to the case
management system or an example of what
a search would populate, we are unable to
comment on the inclusion of these fields.

Recommendation: We recommend that
the Agencies explain the purpose of these
fields and what information they are meant
to collect, as well as provide screenshots of
the drop-down menus and what populates
when different information is entered into
the fields with search functions. Once the
Agencies are able to provide this
information, they must republish this form
or this section of the form for comment.

208 See Ariz. Rev. Stat. § 8-807(K) (LexisNexis 2021); Cal. Welf. & Inst. Code § 825-836 (Deering 2021); Fla. Stat.
§ 985.045(2) (2020); N.Y. Crim. Proc. Law § 720.35.2 (Consol. 2021); Tex. Fam. Code Ann. § 58.005(a-1)(10)
(West 2019).

209 Rachel Prandini, Melissa Adamson, Neha Desai, Strengthening Welfare Practice for Immigration Children &
Families: A Toolkit for Child Welfare Professionals in California (Aug. 2019), at 44 https://youthlaw.org/wp-
content/uploads/2019/08/2019-Child-Welfare-and-Immigration-Toolkit.pdf.
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“Expiration Date,”
“Description”

Section: “Entry
Team”

Fields: “Team
Member,” “Member
Role,” “Entry Access”

Related to Section:
“Entry History”

Fields: “Date,”
“Field,” “User,”
“Original Value,”
“New Value”

Related to: “Entry
Team Data Entry
Window — Search for
and add member”

Fields: “User,”
“Role”

Form P-7 adds a new
“Entry Team” section
in which read and/or
write access can be
granted to individuals
who need access
privileges to the record,
but do not typically
need such privileges for
the referral record.

The following fields have drop-down menu
that are not visible: “Team Member,”
“Member Role,” “Entry Access,” “Role.”
As such, we are unable to fully comment
on the inclusion of these fields and whether
the pre-selected list of options or responses
are adequate and/or appropriate.

The “User” field is a search function. We
are unable to see what populates based on
different searches or what the searches do
or do not encompass. As such, we are
unable to fully comment on the inclusion of
this field.

Because we know little to nothing about
who can and cannot be granted access to a
child’s case management file, it is
impossible for us to adequately comment.
This is especially concerning because it is
unclear whether the user must be an ORR
employee or grantee, or whether ORR can
grant read and/or write access to
individuals outside of ORR. Please refer to
Section I11.D.1.a. for a more in-depth
explanation of our concern.

Recommendation: We recommend that
the Agencies republish Form P-7 and
explain which individuals can be granted
access to a child’s case management file,
including access to the information
collected by Form P-7.

If the Agencies proceed to implement Form
P-7 without further publishing clarification
on who can be granted read/write access to
a child’s file using the “Entry Team Data
Entry Window” (against our request and in
violation of the APA), the Agencies must,
at a minimum, not allow access to a child’s
case file, case management file, and/or
information collected and recorded by
Form P-7 unless the individual needs
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access to this information to make a
placement decision and the individual is
someone employed by ORR or a grantee of
ORR. The Commenting Parties recommend
the insertion of specific language, which
can be found in Section 111.D.1.a., to
protect a child’s file or information from
being shared to a third-party.

4. Additional Comments to Form P-7’s Intakes Placement Checklist Form
and Intakes Placement Checklist Tab.

The “Intakes Placement Checklist Tab” is located at pages 11-13 of Form P-7, and the
“Intakes Placement Checklist” Form is located at pages 15-18 of Form P-7. The “Intakes
Placement Checklist Tab” is, for the most part, identical to the “Intakes Placement Checklist”
Form. The only difference the Commenting Parties were able to identify between the two is that
the “Intakes Placement Checklist” Form includes “Section A: UAC Information” and “Section
D: Placement Determination.” Because the “Intakes Placement Checklist” Form is inclusive of
all the sections and fields of the “Intakes Placement Checklist Tab,” our comments focus on the
changes to the “Intakes Placement Checklist” form, but apply equally to both to the extent the
same issues are present.

According to the Proposed Collections, Form P-7 made the following changes to the
“Intakes Placement Checklist:” (a) reorganized the checklist into distinct sections for staff secure
and secure placement criteria; (b) removed “UC will be turning 18 year of age in the next
month” as an escape risk criterion; (c) removed the “Danger to Self” section; and (d) revised the
lists of criminal offenses in both the staff secure and secure sections. We comment on each
revision below, and to the inclusion of Sexual Predation as a criterion for secure placement.

a. Form P-7’s failure to include placement criteria for all
placement types on the Intakes Placement Checklist
presents the potential for violations of the FSA and the
TVPRA.

The Commenting Parties are concerned that the checklist only provides placement
criteria for secure and staff-secure types of placements, despite the fact that the Intakes
Placement Checklist can also be used to recommend placement of a child into other types of
facilities, including but not limited to Residential Treatment Centers or other therapeutic
facilities. For example, while Section B provides a checklist for staff-secure criteria and Section
C provides a checklist for secure criteria, Section D allows the intakes staff member to
recommend placement and the FFS to make a final placement determination for any of the
following types of facilities: shelter, therapeutic, transitional foster care, secure, staff-secure or
Residential Treatment Center. Form P-7, however, does not provide checklists for these
additional types of facilities. Providing a checklist for some but not all types of placements is
confusing and will likely lead to children being placed in settings that are more restrictive than is
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in the child’s best interest thereby violating the FSA and the TVPRA.?% Accordingly, to ensure a
child is placed in the least restrictive setting that is in the child’s best interest and in compliance
with the terms of the FSA, the Intakes Placement Checklist should include a checklist for all
placement types for which an Intakes team member can recommend placement and/or for which
an FFS can ultimately decide to place a child, and ensure that the criteria is compliant with the
FSA and any related court orders, like the Flores July 30, 2018 Order.

b. The removal of age as a criteria for escape risk is
appropriate.

The Commenting Parties agree with ORR’s decision to remove “UC will be turning 18
years of age in the next month” from the escape risk criteria. A child’s age is not an indication of
a child’s escape risk and therefore its inclusion as an escape risk criterion in the first place was
inappropriate.

c. The “Danger-to-Self” section should be reincorporated
into the Intakes Placement Checklist in light of the
recommendation to provide placement criteria for all
placement types.

The removal of the “Danger to Self” section makes sense in light of the fact that the
Intakes Placement Checklist only captures placement criteria for secure and staff-secure
facilities. We agree that danger to self should not be a placement criterion for either secure or
staff-secure placement. That said, as we noted above, since the Intakes Placement Checklist can
be used to refer a child to a Residential Treatment Center, we recommend that the Intakes
Placement Checklist include placement criteria for all placement settings, including Residential
Treatment Centers. If ORR adds a section for RTC Criteria, as recommended, it should add back
in a “Danger to Self” section within the RTC criteria section.

To ensure a child is placed in the least restrictive setting that is in their best interest, the
“Danger to Self” section for RTC placement should focus on the need for treatment through an
assessment for present danger to self only, and not past danger to self. For example, the “Danger
to Self” section, which was removed, included the following criterion: “UC was previously in
ORR care and has SIR(s) for committing, attempting or threatening to harm him/herself.” This
criterion gets at past danger to self rather than present danger to self and therefore would not
provide insight into whether the child currently needs residential treatment. As such, it should
not be reincorporated into a “Danger to Self” section under RTC criteria. Additionally, in order
to comply with the Flores July 30, 2018 Order, the criteria checklist for RTC placement should
include a criterion that a licensed psychologist or psychiatrist has determined that the child is a
danger to self or others.?!

210 Flores Settlement Agreement, supra note 4, at 11 6, 19, 21, 23; 8 U.S.C. § 1232(c)(2)(A) (2018).
211 See Order Re Pls.” Mot., supra note 8, at 11.
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d. The modifications to the list of violent crimes raises
concerns regarding fair notice and arbitrary
implementation.

The Commenting Parties have concerns regarding the addition of an “other” category.
With respect to the “other” category, we are concerned that, like the residual clauses in 18 U.S.C.
§ 16(b) and 18 U.S.C. § 924(e)(1), the “other” category fails to provide fair notice of what
conduct is prohibited, and fails to guard against arbitrary or discriminatory use of this “other”
category by ORR and ORR grantee staff.?? Although the “other” category is not written
similarly to the residual clauses in §§ 16(b) and 924(e)(1), the “other” category presents the same
defects and concerns: there is “no reliable way to discern what the ordinary version of any
offense look([s] like,” “no way to tell how much risk the offense[s] generally pose,” and it is
unclear what threshold level of risk makes a crime a violent crime.?** As such, we recommend
that ORR remove the “other” category from the list of specific offenses that qualify as violent
crimes.

e. Including sexual predation as a secure placement criteria
is inconsistent with the placement conditions for secure
care in Paragraph 21 of the FSA and is too vague to
prevent arbitrary implementation.

The Sexual Predation criteria for secure placement violates Paragraph 21 of the FSA, are
too vague to put children on fair notice of the conduct that would result in placement into a
secure facility and fail to guard against arbitrary or discriminatory implementation of this
criterion by ORR and/or ORR grantee staff. This is especially true where ORR is able to use self-
disclosed behavior to determine that the child satisfies this criterion, and where ORR’s definition
for inappropriate sexual behavior is broad and ambiguous.?**

The “Sexual Predation” section under “Section C: Secure Criteria” indicates that “ORR
may consider case history” including “self-disclosures related to the UC’s history to determine
whether their conduct is predatory in nature.” However, none of the conditions enumerated in
Paragraph 21 of the FSA for secure placement capture self-disclosure of sexual predation. In
fact, in order to capture sexual predation or sexual behavior of any sort under Paragraph 21, the
criteria would need to indicate that the minor is a danger to self or others based on his or her
sexual behavior. But, unlike the sections on “Criminal History” and “Conduct in ORR Custody”
under “Section C: Secure Criteria” on the Intakes Placement Checklist, the section on “Sexual
Predation” makes no reference to a dangerousness requirement. Without such a reference to
dangerousness, the placement criteria for “Sexual Predation” fails to satisfy the conditions for
secure care under the FSA. Accordingly, ORR should either (1) remove sexual predation as
criteria for secure placement or (2) require a dangerousness component, such as listing specific

212 See Sessions v. Dimaya, 138 S. Ct. 1204, 1215-16, 1223 (2018) (holding that 18 U.S.C. § 16(b) is
unconstitutionally vague where it “produces more unpredictability and arbitrariness than the Due Process Clause
tolerates™) (quoting Johnson v. United States, 135 S. Ct. 2251, 2558 (2015)); Johnson, 135 S. Ct. at 2559-63
(holding that 18 U.S.C. § 924(e)(1) is unconstitutionally vague where it “devolve[d] into guesswork and intuition,
invited arbitrary enforcement, and failed to provide fair notice™) (internal quotations omitted).

213 Johnson, 135 S. Ct. at 2558.

214 See Section 111.B.1.b.
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circumstances that make the individual a present danger to others, thus warranting secure
placement based on sexual predation.

Also, as previously noted in Section 111.B.1.b., ORR’s definition for “inappropriate
sexual behavior” is too broad and ambiguous. Without clear definitions, we have witnessed
instances where children in ORR custody have been sent to secure juvenile detention centers for
otherwise innocent, or misunderstood, youth behavior (e.g., masturbation of oneself or exposure
of genitalia). Subjecting a child to a jail-like environment for innocent or misunderstood youth
behavior is inappropriate and fails to ensure a child is placed in the least restrictive setting that is
in the best interest of the child, as required by the FSA?!® and the TVPRA.2'® Accordingly, we
recommend that ORR avoid criteria that uses a term like “inappropriate sexual behaviors,” and
instead use a federally defined term, like nonconsensual sexual act, which is defined in 18 U.S.C.
§ 2246(2).2Y" Doing so will ensure that this placement criteria does not devolve into guesswork
and speculation and result in erroneous placement of a child in a setting that is more restrictive
than is in the child’s best interest.

5. Additional Comments to Form P-7’s UC Referral — Initial Health
Information Tab

The “UC Referral - Initial Health Information Tab” is located at pages 13-14 of Form P-
7. This is an entirely new section, which the Proposed Collection indicates is intended to capture
more detailed information about the UC’s health. This section contains 31 fields that inquire
about a child’s medical health, physical and/or cognitive impairments, mental health, dental
health, and medical clearance for air and/or ground travel. The comments below address our
concerns regarding the fields in this tab as they relate to a child’s medication details.

With respect to medication details, the Commenting Parties believe it is important to
ensure that the “Medication Details” field requires details that capture the medication dosage, the
name of the prescriber, the contact information for the prescriber, and the date for which the
medication was prescribed. Without further guidance to those completing the form, it is possible,
and in fact likely, as we have seen on other ORR forms, that ORR staff and/or grantees will only
note the name of the prescription. Details regarding the dosage, the prescriber’s name and
contact information, and the date the medication dose was prescribed will allow ORR to develop
an individualized care plan that takes into consideration the child’s current medication, dosage,
and length of time on the specified medication and dosage. It also provides ORR with the
prescriber’s name and contact information to contact the prescribing doctor to request a history
of past medication to, again, better develop an individualized care plan for the child to treat the
child, which may or may not include the continuation of medication and/or modification of the
dosage. As such, the Commenting Parties recommend that ORR provide clear instructions on
what information must be captured under the “Medications Details” and that the required
information, at a minimum, include medication dosage, the name of the prescriber, the contact
information for the prescriber, and the date for which the medication was prescribed.

215 Flores Settlement Agreement, supra note 4, at 11 6, 19, 21, 23.
216 8 U.S.C. § 1232(c)(2)(A) (2018).
21718 U.S.C. § 2246(2) (2018).
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E. The Proposed “Care Provider Checklist for Transfers to Influx Care
Facilities” Form P-8 Should Include the “Care Provider Family
Reunification Checklist” to Promote Expedient Sponsorship Processes for
Children.

The Proposed “Care Provider Checklist for Transfers to Influx Care Facilities” Form P-8
should include the “Care Provider Family Reunification Checklist” to promote expedient
sponsorship processes for children. Form P-8 is used by care providers to ensure that all criteria
for transfer of a UC to an influx care facility have been met. ORR revised the formatting,
reworded some field labels, and made changes to the content.

The current version of the Care Provider Checklist for Transfers to Influx Care Facilities
includes a section for the “Care Provider Family Reunification Checklist.” This section has been
removed under the “Transfer Documentation and Items” in Form P-8. This section must be
reincluded in the form to ensure that any sponsorship efforts are transferred with the child to
avoid delays in the sponsorship process.

In the “Case Manager Affirmation” section, there is a typographical error for the “save
in” field. The field should read as “saved in.” The Commenting Parties appreciate the added field
for “Case Manager Name,” which will help properly identify the case manager who signed the
form, as opposed to only requiring signatures, which may be illegible. The Commenting Parties
recommend adding further transparency where possible, especially with regard to Influx
Facilities.

F. The Proposed “Medical Checklist for Non-Influx Transfers” Form P-9A
Should Include Fields and Questions that Are Tailored to Ensure the
Medical and Mental Health Needs of Each Child Will Be Adequately
Addressed upon Transfer.

Form P-9A is used by care providers to ensure that UC are medically cleared for transfer
within the ORR care provider network (excluding transfer to an influx care facility). ORR
revised the formatting and reworded the questions. In addition, ORR removed the question
asking if the child is free of all medical conditions requiring specialist care.

Section/Field(s)

Modifications, Comment
Additions, Other

The current form’s

Section: “Instructions” To further clarify these instructions,

instructions read as, “If
‘No’ is checked for any of
the below questions, do
not transfer the child
without consulting the
ORR medical Team. The
FFS must also be
consulted in accordance
with ORR policies and
procedures.”

the language “do not transfer the child
without consulting the ORR medical
team” should be reinserted into the
proposed form from the previous
version. This will help ensure children
are not transferred without the
appropriate approval.

Recommendation: The instructions
should read as, “If ‘No’ is checked for
any of the below questions and you
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Form 9A’s instructions
read as, “If ‘No’ i1s
checked for any of the
below questions and you
believe the minor should
be transferred, please
justify the exemption in a
written request to
DCSMedical@acf.hhs.gov
for approval. The FFS
must also be consulted in
accordance with ORR
policies and procedures.”

believe the child should be
transferred, you must consult with the
FFS in accordance with ORR policies
and procedures and justify the
exemption you believe should apply
in a written request to the ORR’s
Medical Team at
DCSMedical@acf.hhs.gov. Do not
transfer the child without first
receiving approval from the ORR
Medical Team.”

Section: “Checklist”

Field(s): No longer
includes a question
regarding whether the
child is free of all
medical conditions that
require specialty care.

The current form’s item 5
read as, “Is the child free
of all medical conditions
that require specialist care
(such as pregnancy, or
epilepsy, or heart
disease)?”

The proposed change improperly
deletes the question about the
transferee facility’s capacity to ensure
continuity of specialty care for the
child. The Agencies must ensure that
when a child is transferred the
transferring facility has documented
any specialty care the child may need
and if not clear from these conditions,
that the transfer has been approved by
the ORR medical team.

Additionally, all “Licensed programs
shall . . . provide or arrange for the
following services for each minor in
its care: . . . [a]ppropriate routine
medical and dental care, . . .
appropriate mental health
interventions when necessary.”?'® To
ensure the child will have the
necessary and appropriate services at
the licensed program, we recommend
that the Agencies add three questions
to the checklist that ensure the
receiving facility is aware of any
medical, dental or mental health
needs.

Recommendation:
The following question should be
added back into Form P-9A: “Is the

218 Flores Settlement Agreement, supra note 4, at 2, Ex. 1.
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child free of all medical conditions
that require specialist care (such as
pregnancy, or epilepsy, or heart
disease)?”

The following questions should also
be added into Form P-9A:

(1) If the child has a medical
condition/medical conditions
requiring specialist care, is the new
care provider program aware of the
necessary treatment/care and able to
ensure continuing care for this
medical condition/these medical
conditions?

(2) If the child has a dental condition
requiring specialist care, is the new
care provider program aware of the
necessary treatment/care and able to
ensure continuing care for this dental
condition?

(3) If the child has any mental health
concerns/issues, is the new care
provider program aware of the
necessary treatment/care and able to
ensure continuing care for this mental
health concern/issue?

Section: “Checklist”

Field(s): “If the minor
has contagious
conditions/symptoms
(e.g., influenza,
diarrhea), is the new care
provider program aware
of the necessary
precautions/interventions
(e.g., isolation)?”

The current item 6 read as,
“Is the child currently
clear of the following
symptoms/conditions? a.
Fever, b. Rash, c. Cough,
d. Neck
stiffness/Confusion, e.
Diarrhea/Vomiting, f.
Scabies/Lice.”

The examples “(e.g. influenza,
diarrhea)” are too limited to ensure
contagious conditions are accounted
for during transfers. Due to the
arduous journey from the child’s
home country to the U.S. border, a
child commonly suffers from
“diarrhea, scabies, lice, rashes, and
respiratory infections.”?!® Thus, this
field should list commonly seen
conditions and symptoms to prevent
spread upon transfer.

Similarly, the “(e.g. isolation)”
parenthetical is too limited because

219 Mayra Joachin, Re-Examining the Medical Needs of Unaccompanied Children, Nat’l Immigration L. Ctr. (Oct.
20, 2016) https://www.nilc.org/news/the-torch/10-20-16/.
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isolation is not the only form of action
to ensure the well-being of both the ill
child and all other children.
Understandably, physical and social
isolation may sometimes be necessary
to medically treat children.??
However, solitary confinement and
isolation harms children in serious
psychological, physical, and
developmental ways.??! In
comparison to adults, children
experience isolation and time
differently, so that even a single day
of isolation can have a dramatic effect
on a child.?? The American Academy
of Child and Adolescent Psychiatry
concluded that due to children’s
“developmental vulnerability,” they
are particularly at risk of adverse
reactions from prolonged isolation.??®
According to the American Academy
of Pediatrics, “often, it is best for the
child not to be moved to another
space to prevent their illness from
spreading throughout the facility.”?%
Rather, a child can be kept
comfortable and allowed to rest as
needed in a room where they have
already exposed the other children.??
If the child requires minimal care for
a condition that does not require
exclusion, a child can lie down in a
place within the sight of a staff
member when the child needs rest.?%
Expanding the examples provided

220 sandra Simkins, Marty Beyer & Lisa M. Geis, The Harmful Use of Isolation in Juvenile Facilities: The Need for
Post-Disposition Representation, 38 Wash. U. J.L. & Pol’y 241, 242 (2012).

221 ACLU, Alone & Afraid: Children Held in Solitary Confinement and Isolation in Juvenile Detention and
Correctional Facilities 3 (2013).

222 |d, at 4.

223 Am. Acad. of Child & Adolescent Psychiatry, Policy Statements: Solitary Confinement of Juvenile Offenders
(2012).

224 Reducing the Spread of Iliness in Child Care, Am. Acad. of Pediatrics (Nov. 21, 2018),
https://www.healthychildren.org/English/health-issues/conditions/prevention/Pages/Prevention-In-Child-Care-or-
School.aspx.

225 |d

226 |d
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will ensure the new care provider is
aware of the appropriate treatment
related to the contagious condition,
and that isolation is only one of the
many possible interventions for these
contagious diseases.

Recommendations: The examples
for contagious conditions should be
expanded to include at least the
following: fever, rash, cough,
diarrhea, vomiting, scabies, lice. The
examples for precaution or
intervention should include additional
precautions and interventions other
than isolation to ensure isolation is
not understood to be the only type of
reasonable precaution or intervention
for these contagious conditions.

Section: “Checklist”

Field(s): “Are all lab and
diagnoses fields
complete (i.e., not
“Pending”) in UAC
PATH?”

The current form’s item 7
question regarding
medical report
completions read as, “Are
all medical reports as
complete as possible (e.g.,
lab results and final
diagnoses entered) in the
UC Portal?”

No other forms note UC Path with
“path” in all capital letters.

Recommendations: Generally, all
references to UAC Path should have
consistent capitalization (i.e., “UAC
Path,” not “UAC PATH”) in order to
minimize confusion.

Section: “ldentifying
Information”

The form does not have a
signature area for the
person completing the
form.

The form currently only captures the
name and title of the person
completing the form (see Section A of
Form P-9A), but does not include a
signature for that individual anywhere
on the form. For accountability
purposes, the form should include
both a printed name and signature
field for the person completing the
form.

Recommendation: A “Signature”
field should be added to Form P-9A.
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G. The Proposed “Medical Checklist for Transfers to Influx Care Facilities”
Form P-9B Leaves Unclear the Immunization and Other Health-Related

Requirements for Influx Facilities.

Form P-9B is intended to be used by care providers to ensure that UC are medically
cleared for transfer to an influx care facility. ORR revised the formatting and instructions,
reworded most questions, and clarified which questions are only applicable to influx care
facilities located on Department of Defense (DOD) sites. ORR also added four new questions
that asked about sexually transmitted diseases, injection drug use, allergies, and completion of
the lab and diagnosis field in UAC Path.

Section/Field(s)

Modifications,
Additions, Other

Comment

Section: “Checklist”

Field(s): “Have
results been received
for all lab tests (e.g.,
STD tests) and
imaging studies?”’

The current form asks,
“Have results from all
lab tests (e.g., STD
tests) and medical
consultations been
received?”

The current version’s question is broader
than the question in Form P-9B. “Medical
consultations” has been removed and
replaced with “imaging studies.” To ensure
the child has received their “medical
consultations” regarding all lab results and
imaging studies, “medical consultations”
should be reincluded in the form. This can
either be in the form of another question or
included in the present question.

Recommendation: Add another question
following Item 2 that reads as, “Has the
child received their medical consultations,
including all those relevant for lab results
and imaging studies?” Or replace the
question in Form P-9B with “Have results
been received for all lab tests (e.g., STD
tests) and have the child received their
medical consultations, including all of those
relevant for lab results and imaging
studies?”

Section: “Checklist”

Field(s): Item 8
regarding
immunizations: “Did
the minor receive at
least one dose the
following
immunization[s]?”
Same list as before
but for “flue” added
“Check ‘N/A’ if

The current form asks:
“Did the child receive
the following
immunization? A.
Tdap (tetanus,
diphtheria, pertussis),
b. Hepatitis A, c.
Hepatitis B, d.
Varicella (chickenpox),
e. IPV (inactivated
poliovirus vaccine), f.
MMR (measles,

As an initial matter, the word “of” is
missing before the phrase “the following
immunization” in Item 8 on Form P-9B.
Also, “flue” is spelled incorrectly.

The language for Item 8(i) is unclear
because the explanatory parentheticals do
not clearly associate with the flu vaccine,
the varicella vaccine, or all vaccinations.
The “(when available, generally [from]
September through June)” suggests concern
is limited to the seasonal flu vaccine.
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vaccine is unavailable
or minor has other
proof of varicella
immunity (e.g.,
diagnosed with active
disease while in ORR
custody; IgG+)”

mumps, rubella), g.
MCV4 (meningococcal
disease), h. HPV
(human
papillomavirus), i. Flue
when seasonably
available (generally,
September through
June).”

However, the language “Check ‘NA’ if
vaccine is unavailable or child has other
proof of varicella immunity (e.g., diagnosed
with active disease while in ORR custody,
IgG+)” appears to apply to the varicella
vaccine, which is different from the
seasonal flu vaccine.

According to the FSA, the child must have
the “appropriate immunizations in
accordance with U.S. Public Health Service
(PHF), Center for Disease Control.”??” The
Center for Disease Control requires children
by the age of 18 to have the following
vaccines: varicella (chickenpox), Tdap and
Td (diptheria, tetanus, and pertussis), HepA
(hepatitis A), HepB (Hepatitis B), HPV
(Human Papillomavirus), flu vaccine
(influenza), MMR (measles, mumps, and
rubella), MenACWY and MenB
(meningococcal disease), Polio vaccine
(polio), and pneumococcal (pneumococcal
disease).??8 The varicella vaccine for
chickenpox does not prevent the seasonal
influenza.??® The seasonal flu vaccine
protects against the influenza viruses that
research indicates will be most common
during the upcoming season.?*® None of the
viruses concerned include chickenpox or
the varicella vaccine.! Therefore, the
instructions referring to the varicella
immunity following the inquiry about the
flu vaccination should be removed or
clarified.

Recommendation: Remove or clarify why
varicella immunity impacts the seasonal flu
vaccination requirement.

227 Flores Settlement Agreement, supra note 4, at  A.2, Ex. 1.

228 \Jaccines for Your Children: Vaccine Schedule, Ctrs. for Disease Control & Prevention,
https://www.cdc.gov/vaccines/parents/schedules/index.html (last visited Mar. 14, 2021).

229 See About Chickenpox (Varicella), Ctrs. for Disease Control & Safety,
https://www.cdc.gov/vaccinesafety/vaccines/varicella-vaccine.html (last visited Mar. 14, 2021) (explaining that
chickenpox, or varicella,” is a highly contagious disease caused by the varicella-zoster virus (VZV)).

230 Flu Vaccination, Ctrs. for Disease Control & Prevention (Dec. 16, 2020),
https://www.cdc.gov/flu/prevent/keyfacts.htm (referring to the section “How do flu vaccines work?”).

231 Id
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Section: “Checklist”

Field(s): Item 9 “For
DOD Sites Only: Did
the minor receive the
first does of all the
above immunizations
more than 72 hours
before the scheduled
physical transfer?”

Form 9B’s item 9 is the
current form’s item 7,
which reads: “Did the
child receive all the
above immunizations
more than 72 hours
before the scheduled
physical transfer?”

As an initial matter, there is a spelling error.
“Does” should be “dose.”

It is unclear why this question only applies
to DOD sites and not all influx facilities.
ORR Policy Guide section 7.2.1 requires
each UC to “be medically cleared and
vaccinated as required by the influx care
facility (for instance, if the influx care
facility is on a U.S. Department of Defense
site).”?%2 Section 7.5.1 requires each UC in
their care to have the “appropriate
immunizations as recommended by the
Advisory Committee on Immunization
Practices’ Child and Adolescent
Immunization Schedule and approved by
HHS’ Center for Disease Control and
Prevent.”?® If the immunizations listed in
Item 8 are required for all influx facilities,
including DOD sites, then there should be
no difference in the immunization
requirements for DOD sites and other influx
facilities. This field requires that a child
receive their first dose of the vaccine 72
hours prior to transfer, specifically for DOD
sites. This time frame presumably concerns
the child experiencing symptoms upon
receiving a vaccination. However, it is
unclear why this time period is not
universal to all influx facilities. Also, it is
unclear why there was a change from
requiring full vaccination (if a vaccine
requires more than one dose) in the
previous form to now only requiring partial
vaccination (i.e., “first dose”). If there is no
justification to limit the 72-hour
requirement and partial vaccination to DOD
sites only, the 72-hour requirement and full
vaccination should be universal to all influx
sites.

Recommendation: Provide justification for
limiting the 72-hour requirement for DOD

232 ORR Policy Guide, supra note 5, at § 7.2.1.

281d. at § 7.5.1.
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sites and the change from requiring full
vaccination to only partial vaccination.
Otherwise, standardize the vaccination
requirements for all influx facilities,
including DOD sites.

Section: “Checklist
for Form P-9B”

Field(s): Item 13 for
Form P-9B reads as,
“Has a clinician
confirmed that the
child has no know[n]
mental health issues
requiring additional
evaluation, treatment,
or monitoring?”

There is a spelling error in #13. “Know”
should be “known.”

Recommendation: Change spelling of
“know” to “known.”

Section: “ldentifying
Information”

The form does not have
a signature area for the
person completing the
form.

The form currently only captures the name
and title of the person completing the form
(see Section A of Form P-9B), but does not
include a signature for that individual
anywhere on the form. For accountability
purposes, the form should include both a
printed name and signature field for the
person completing the form.

Recommendation: A “Signature” field
should be added to Form P-9B.

H. A Comparison Between Proposed Form P-9A (Non-Influx Transfers) and P-
9B (Influx Transfers) Demonstrates the Need to Standardize the Timing and
Override Options.

The following chart addresses inconsistencies between Form P-9A and Form P-9B.
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Section/Field(s) Comparison between Comment
Forms P-9A and P-9B
Section: Form P-9A (Non-Influx It is unclear why there is a need for a

“Instructions” for
both Form P-9A and

Transfers) indicates that
the form must be

difference in timing for when each form
must be completed. The timing must be

Form P-9B. completed “within three standardized across forms as much as
(3) business days of possible to avoid confusion, especially if
identifying the need for a | there is no justification for the difference
transfer” whereas Form P- | in timing.
9B (for transfers to influx
care facilities) indicates Recommendation: Standardize the
that the form must be timing for both Non-Influx and Influx
completed “no later than transfers or provide a justification for
24 hours prior to the treating the two types of transfers
proposed transfer date.” differently, such that the forms would

need to be completed within different
time frames.

Section: Form P-9A (Non-Influx It is unclear why there is an override

“Instructions” for
both Form P-9A and
Form P-9B.

Transfers) indicates that if
a child doesn’t meet
transfer criteria there is an
override process by which
a specific form must be
submitted to
DCSMedical@acf.hhs.gov
and the FFS must be
consulted. In contrast,
Form P-9B (Influx
Transfers) indicates that if
a child doesn’t meet one
of the transfer criteria,
then a child cannot be
transferred to an influx
care facility.

option for non-influx transfers, but not
for influx transfers.

Recommendation: Standardize the
override process for the Non-Influx and
Influx transfers or provide a justification
for treating the two types of transfers
differently.

I. The Proposed “Transfer Request” (Non-Influx Facilities) Form P-10A Does
Not Capture the FFS Decision-Making Process, the Pertinent Information
Regarding a UC’s Transfer and the Justifications for Certain Fields.

Form P-10A is used by care provider facilities, ORR contractor staff, and ORR federal
field staff to process recommendations and decisions for non-influx transfer of a UC within the
ORR care provider network. ORR revised the formatting and reworded many of the section titles
and fields. In addition, ORR made revisions to this instrument.
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Section/Field(s)

Modifications,
Additions, Other

Comment

Section: “Transfer
Request”

Field(s): Added
“Status,” “Transfer

ORR removed the field
“Requested Date” and
added the following
fields: “Status,”
“Transfer Type,” “High

The Commenting Parties disagree with ORR
removing the “Requested Date” field from the
proposed form. The “Requested Date” field is
necessary as it provides the date for when the
request was made, which begins the moment

Type,” “High Priority,” “Transfer the case manager makes their recommendation

Priority,” “Transfer | Cancellation Reason,” and is relevant to track the time frame for the

Cancellation “Case Coordinator,” and | decisionmaking process.

Reason,” “Case “Legal Eligibility.”

Coordinator,” and It is unclear why the proposed form includes a

“Legal Eligibility” “High Priority” field.

fields.
Recommendation: Provide a justification to
have a “High Priority” field, and if still
included in the final Form P-10A, include
instructions to inform the person filling out the
form how to assess whether a UC is a high
priority. Additionally, reinsert the “Requested
Date” field.

Section: “Reason | The “Standard Program | It is unclear what the “Standard Program

for Transfer Type” field was added Type” field aims to address. The options

Request”

Field(s): “Standard
Program Type”

to Form P-10A. .

provided include both reasons to transfer a UC
to a non-restrictive setting and criteria for
restrictive placements (e.g., “to provide a more
re[strictive] . . .” versus “to provide a less
restr[ictive] . . .”). The bases for transfers to
non-restrictive settings and the bases for
transfers to more restrictive settings should be
separated into two fields to avoid confusion.

Recommendation: The criteria should not
overlap between Shelter/Foster Care/Group
Home-like placements and restrictive
placements. Thus, the “Standard Program
Type” options should not include any of the
following: “to provide a more restrictive
placement,” “violent/threatening . . .,”
“disruptive behavior,” “flight risk,” and other
bases for restrictive placements.

Relatedly, the “Case Manager
Recommendation Comment,” the “Case
Coordinator Recommendation Comment,” and
the “ORR Comment” fields should be
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required, rather than optional, fields explaining
the reason for the transfer.

Section: “Case
Coordinator
Recommendation”

Field(s): “Pending
Information,” “FFS
Authorized to
Proceed,” and
“Add to Waitlist?”

Added the following
fields to the “Case
Coordinator
Recommendation”
section: “Pending
Information,” “FFS
Authorized to Proceed,”
and “Add to Waitlist?”.

The Commenting Parties are unable to view
the drop-down options that populate the
“Pending Information” field. Thus, we cannot
fully opine on this section and request further
information on this section.

As the third part of the transfer approval
process, the “FFS Authorization to Proceed”
field is insufficient. Because the FFS makes
the final decision to approve or disprove a
placement following the decisions of the case
manager and case coordinator, the decision-
making process must be documented to the
fullest extent possible to inform all parties
when the FFS authorization took place, the
identity and contact information for the FFS,
and the authorized program type. This would
reflect the same fields under the “Case
Manager Recommendation” and “Case
Coordinator Recommendation” sections.

Recommendation: Add a “yes/no” to the
“FFS Authorization to Proceed” field. Add
separate fields to indicate (1) when the FFS
authorized the transfer request to proceed, (2)
the name of the FFS, and (3) the transfer
request’s authorized program type. The FFS
Authorization should be its own section in
Form P-10A that is distinct from the “ORR
Decision” which documents the final approval
of the transfer once a receiving facility has
accepted the request, rather than the initial
approval to send a transfer request.
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Section: “Transfer
Designation”

This is an entirely new
section with three new
fields.

Field(s):
“Program/Facility,”
“Program Type,”
and “Transfer
Designation Date”

This is a valuable new section because it
documents information regarding a UC’s
proposed transfer. However, it is insufficient
to capture all essential information about the
UC’s transfer, including the proposed facilities
the UC will potentially be sent to. It should
also include the response of each facility (i.e.,
accepted or denied, with a detailed explanation
in either situation) and the date of each
facility’s response.

Recommendation: Add fields to capture (1)
which facilities the transfer request packet was
sent to, (2) the date the transfer request was
sent to each facility, (3) the response of each
facility (i.e., accepted or denied with a detailed
explanation), and (4) the date facilities made
their decision to accept or deny the transfer
request.

Section: “Entry
Team Data Entry
Window”

Added a new “Entry
Team” section in which
read and/or write access
can be granted to
individuals who need
access privileges to the
record, but do not
typically need such
privileges for a referral
record.

Field(s): “User”
and “Role”

Access to this form should be confined to case
managers, case coordinators, and FFSs.
Similar to the analysis for Form P-7, the
“Entry Team Data Entry Window” is
concerning because the form does not indicate
who can access this private and confidential
information and whether it is restricted from
unauthorized personnel. Such protections are
common across state and federal laws.?%*
According to Cal. Wel. & Inst. Code section
827, for example, client records and
information, whether in electronic or hard
copy form, are confidential, and in general, are
not open for examination for any purpose
unrelated to the administration of agency
programs and/or provision of services to the
client.Z Select access to client records by
third parties may be authorized by court
order.2% Please refer to Section I11.D.1.a. for a
more in-depth analysis of the privacy and
confidentiality of a child’s ORR records.?%’

234 See supra text accompanying note 98.
235 prandini et al., supra note 280.

236 Id.

237 See supra Section 111.D.1.a.
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Recommendation: Without a court order
granting ORR authorization to share this
information specifically with DHS or another
third-party, ORR may violate applicable state
laws. Therefore, we recommend that ORR add
the following language, or something similar,
to Form P-10A: “The Entry Team Data Entry
Window is a new feature that allows case
managers and ORR staff to give read and write
access to other individuals. This feature is
restricted to granting access to ORR staff or
ORR grantee staff (e.g., care provider staff)
who require access to make placement or
release recommendations or decisions. This
information, as well as access to this
information, cannot be shared with any
individual or agency outside of ORR,
including but not limited to DHS, without a
court order or compliance with applicable state
and federal laws and policies.”

J. The New Proposed “Transfer Request” (Influx Facilities) Form P-10B
Includes Irrelevant Factors for Influx Transfer Requests and Fails to
Incorporate Accountability Measures for the Case Manager’s Decision to
Transfer a UC.

Form P-10B is proposed for use by care provider facilities and ORR federal field staff to
process recommendations and decisions for transfers to influx care facilities. This is a new

instrument.
Section/Field(s) Comment
Section: “UAC For consistency with Form P-11 and other forms, “identification
Profile” marks” should read as “identifying marks.”
Field(s): Recommendation: Change “identification marks” to “identifying
“Identification marks.”
Marks”

Section: “Influx
Transfer Request”

Field(s): “High
Priority?,” and
“Standard Program
Type” with choices
(e.g., minor’s safety,

It is unclear why there is a “High Priority” field.

It is unclear why “Standard Program Type” includes fields irrelevant
to influx facilities, including “to provide a more re[strictive] . . .,”
“violent/threatening . . . ,” “disruptive behavior,” and “flight risk.”

Recommendation: Provide a justification for the “High Priority”
field, and if still included in the final form, include instructions to
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flight risk, emergency
influx, etc.).

inform the person filling out the form how to assess whether a UC is a
high priority. Remove the irrelevant fields under “Standard Program

Type.”

Section: “Case
Manager
Recommendation”

Field(s): “Case
Manager
Recommendation”
with a drop-down
menu, “Case Manager
Recommendation
Comment,” and “Case
Manager
Recommendation
Date” with a calendar
function to choose the
date and time.

The Commenting Parties are unable to view the drop-down options
that populate the “Case Manager Recommendation” field. Thus, we
cannot fully opine on this section and request further information on

this section.

This section fails to include a field identifying the case manager. For
accountability purposes, the case manager’s name should be a field.
This is similar to the “ORR Decision Maker” field under the “ORR

Decision” section.

Recommendation: Add “Case Manager Name” field.

K. Forms P-10A and P-10B Should Be Harmonized to Obtain Information
Necessary For Both Non-Influx and Influx Transfers.

Although Form P-10A concerns non-influx facilities and Form P-10B concerns influx
facilities, certain fields should be included in both forms to cover the pertinent information
required for both non-influx and influx transfers.

“Case Coordinator
Recommendation” in
Form P-10A and lack
thereof in Form P-
10B.

Section/Field(s) Comparison between | Comment
P-10A & P-10B
Section: Unlike Form 10-A, for | No third-party review is required for influx

influx transfer requests,
there is no Case
Coordinator section.

transfers because they are usually neither
step-ups nor step-downs. However, if the
transfer to an influx facility is a step down,
it requires a case coordinator or third-party
review.

Recommendation: Add “Case Coordinator
Recommendation” section from P-10A to P-
10B and indicate that the section only needs
to be completed if a UC is transferred from
a more restrictive setting to an influx
facility.
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Section: “Casefile
Summaries” for both
forms.

Field(s): “Minor
Attorney Contacted”
for both forms.

For Form P-10A, ORR
moved fields related to
the UC’s attorney of
record from the
“Reason for Transfer
Request” section to the
“Casefile Summaries”
section.

The “Minor Attorney Contacted” field
elicits information on whether the child’s
attorney was contacted regarding the
transfer request, meaning the attorney was
informed of the recommendation for
transfer. To ensure the child’s attorney was
contacted and provided with sufficient
information about the transfer request,
additional fields are needed.

Recommendation: Add “Date of Contact”,
“Name and Title of Person who Contacted
Child’s Attorney” and “Information
Conveyed to Child’s Attorney” fields
following “Minor Attorney Contacted”
under the “Casefile Summaries” sections in
both forms.

Section: “ORR
Decision” for both
forms.

Field(s): “Remand
for Further
Information” for both
forms.

In both Forms P-10A
and P-10B, ORR added
a “Remand for Further
Information” to the
“ORR Decision”
section.

This is a valuable new section because it
documents when ORR made a decision to
remand the transfer request for further
information. However, in order to fully
document these instances, a “Remand Date
field should be added to both Forms. This
will provide a timeline for when the remand
was made and when subsequent actions
were taken.

29

Recommendation: Add a “Remand Date”
field to both Forms P-10A and P-10B under
the “ORR Decision” section.

L. The Proposed “Transfer Summary and Tracking” Form P-11 Should
Reinsert Certain Fields from the Previous Version of the Form, Maintain
New Sections, and Remove References to DHS and EOIR.

Form P-11 is used by care providers to track the physical transfer of the UC and their
belongings. ORR revised the formatting and reworded some of the fields. ORR also removed the
field “FINS Number” and added the fields “Gender” and “Gender Other.” The following changes
must be made to ensure children are appropriately accommodated during transfers and prevent
unnecessary information sharing between ORR, DHS and EOIR.
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Section/Field(s)

Modifications,
Additions, Other

Comment

Section: “UAC
Profile”

Added “Date of
Placement in Current
Facility.”

When a child is transferred, language
capacity and preferences are important to
assess to ensure information is adequately
conveyed to the child throughout the
transfer process.

Recommendation: The Agencies should
add “Language(s) Child Understands” and
“Child’s Preferred Language” under the
“UAC Profile” section.

Section: “Care
Provider Transfer
Recommendation”

Deleted “Requester
Title” and “Requester
Phone” from P-11,
which is in the current
version of the form.

The current version of this form included
“Requester’s Title” and “Requester
Phone.” This information no longer
appears under Form P-11’s “Care Provider
Transfer Recommendation” section. These
fields should be reinserted. Both of these
fields are important for accountability as
well as to aid in the transfer
communication between those involved in
the transfer of the child.

Recommendation: Reinsert “Requester
Title” and “Requester Phone” to the form.

Section: Lack of
“Case Coordination”

Deleted “Case
Coordination” section
from P-11, which is in
the current version of
the form.

The current version of this form has a
“Case Coordination” section, which has
now been removed. In other words, no
section in Form P-11 allows the case
coordinator to indicate whether they agree
with the transfer request. In the current
version, if a case coordinator indicated that
they did not agree with the transfer
request, the form would prompt the case
coordinator to specify the “type of
program recommended,” list their name
under “case coordinator name,” indicate
the “recommended date,” and “case
coordinator proposed program.” This is all
missing from Form P-11.

The “Cases Coordination” section or a
“Case Coordinator” section should be
reinserted into Form P-11 to properly
reflect (1) the Care Provider’s
Recommendation, (2) whether or not the
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Case Coordinator (i.e., third party
reviewer) concurred and if not, why and
what placement was recommended, and
(3) ORR/FFS’s final decision on the
transfer. This information is necessary to
fully summarize the relevant
recommendations and final decisions.

Recommendation: Reinsert “Case
Coordination” or “Case Coordinator”
section from the current version of the
form. This section should include the
following fields: “Case Coordinator
Name”’; “Concurrence with Care Provider
Recommendation?”’; “If no, Proposed
Facility Type Recommended”; and “Case
Coordinator Recommendation Date.”

Section: “ORR
Transfer decision”

Removed “Date of
Decision.”

The “Date of Decision” should be
reinserted from the previous form because
it will clearly indicate when the transfer
decision was made, which is key for
developing a timeline for the child’s time
in ORR custody and placement decisions.

Recommendation: Reinsert “Date of
Decision.”

Section: “Departure
Information”

Form P-11 excludes the
current form’s section
on “Transporting Staff
Comments.”

The “Transporting Staff Comments” field
should be reinserted to allow for
documentation of anything noteworthy
during transportation.

Recommendation: Reinsert the
“Transporting Staff Comments” field. This
should follow after the affirmation and
signature, which should occur prior to
departure, and require an initial or
signature in the textbox for comments.

Section: “Arrival
Information”

Form P-11 excludes the
current form’s section
for receiving
“Transporting Staff
Comments.”

The receiving “Transporting Staff
Comments” field should be reinserted to
allow for documentation of anything
noteworthy during and after arrival.

Recommendation: Reinsert the receiving
“Transporting Staff Comments” field.
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Section: Text at the
bottom of the Form

At the bottom of Form
P-11, it indicates that
“Distribution of this
form is restricted to
ORR staff, grantees, and
contractors (including
voluntary agencies,
Child Advocates, and
legal service providers);
UC attorneys of record,;
the U.S. Department of
Homeland Security; and
the Executive Office for
Immigration Review.
This form may not be
distributed to any other
party without the written
authorization of ORR.”

This form should not be shared with DHS
or EOIR, and this form and a child’s ORR
file should not be part of a child’s A-file.
As explained in our comments to Form P-
1, the FSA requires ORR facilities to
“develop, maintain and safeguard
individual client case records. Agencies
and organizations are required to develop a
system of accountability which preserves
the confidentiality of client information
and protects the records from
unauthorized use or disclosure.””?%®
Additionally, the FSA provides that a
child has ““a reasonable right to
privacy.”?% From the rights listed in the
provision, naturally, the child must also
have the right to privacy of their own
records and ultimately, all the information
they provide to ORR. A child’s ORR file
information should not be accessible by
third parties, especially DHS. As explained
in our comments to Form P-1, one of the
dangerous consequences of allowing
USCIS access to a child’s ORR file is the
impediment to sponsorship and family
reunification efforts. Here, no justification
has been provided for DHS and EOIR to
access the information concerning a UC’s
placement recommendation or what
medication accompanies the child during
transfer.

This would also implicate concerns over a
child’s medical records. ORR Policy
Guide 3.4.7 requires care providers to
“maintain the children’s individual health
files separately from the children’s case
files, unless State licensing requirements
dictate otherwise.”?*’ According to HHS’s

238 Flores Settlement Agreement, supra note 4, at § E, Ex. 1 (emphasis added).

239 1d. at § A.12, Ex. 1 (“A reasonable right to privacy, which shall include the right to: (a) wear his or her own
clothes, when available; (b) retain a private space in the residential facility, group or foster home for the storage of
personal belongings; (c) talk privately on the phone, as permitted by the house rules and regulations; (d) visit
privately with guests, as permitted by the house and regulations; and (e) receive and send uncensored mail unless

there is reasonable belief that the mail contains contraband.”).

240 ORR Policy Guide, supra note 5, at § 3.4.7.

82



Office of Civil Rights, children’s health
information cannot be used for purposes
not directly related to their care without
permission.?*! Therefore, similar to Form
P-1, DHS and EOIR should not have
access to Form P-11.

Recommendation: Remove reference to
“the U.S. Department of Homeland
Security” and “the Executive Office for
Immigration Review” from Form P-11.

M. The Proposed “Program Entity” Form P-12 Fails to Adequately Track Care
Provider Program Information, Including State Licensure and Monitoring.

The Proposed “Program Entity” Form (“Form P-12”) is a modified instrument intended
to be “used by care providers and ORR to track certain information related to care provider
programs, such as location, contact information, bed capacity, state licensure, grant information,
monitoring, and program census.”*?> The Commenting Parties are concerned that certain sections
of Form P-12, such as the licensing, monitoring and events and SIRs sections, fail to track
important information to ensure proper licensing, timely monitoring and subsequent actions in
response to monitoring, as well as risks wasting resources documenting all incidents related to all
children in the program, instead of targeting specific incidents relevant to whether a program can
continue to care for a child’s safety and well-being. The comments below address these specific
concerns.

1. License Section in Form P-12.

All UCs must be “placed temporarily in a licensed program until such time as a release
can be effected in accordance with Paragraph 14 [of the FSA] . . . or until the minor’s
immigration proceedings are concluded, whichever occurs earlier.”?** As noted by a federal
court, “[t]he purpose of the licensing provision is to provide [children in federal immigration
custody] the essential protection of regular and comprehensive oversight by an independent child
welfare agency.”?** Although Form P-12 appears to respond to this licensing requirement that the
programs within ORR’s network be state licensed through the form’s “License” section, which
includes the following fields: “Licensed?”” with a drop-down menu, “License Issue Date” with
calendar function, “Licensing Entity”” with a drop-down menu, “License Expired Date” with
calendar function, “License Type” with a drop-down menu, “Copy of Lease Uploaded?,” and
numerous fields for licensing Point-of-Contact information, additional fields are required to
ensure the purpose of the licensing provision is achieved.

241 Your Health Information, supra note 26.

242 proposed Collection, supra note 1, at 5198.

243 Flores Settlement Agreement, supra note 4, at § 1 6, 19.
244 See Order Re Pls.” Mot., supra note 8, at 14.
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According to the Government Accountability Office’s (“GAO”) 2020 report, a majority
of approved ORR grant applications do not include copies of state licenses for the facilities
proposed in the applications.?* Of the 58 applications reviewed that did include a copy of a state
license, 22 of them did not cover all facilities proposed in the applications.?*® For example, some
licenses listed a different city from where the facilities are located in the application.?*” Having
obtained a state license in the past or for a different facility does not guarantee an organization is
eligible for, or will obtain, a state license for a new facility.?#

As such, the Agencies should add a field to the “License” section in Form P-12 that
requires uploading a copy of the state license. The Agencies should also include a field inquiring
whether the specific facility for which the form is being completed is captured by the program’s
license, which was uploaded. The form should include a field to verify that the license is current
and a file history of previously granted state licenses to track gaps in licensure. The inclusion of
these fields will safeguard children from being accepted into a facility that fails to meet proper
state licensing requirements in violation of the FSA.

2. Monitoring Details Section in Form P-12.

Form P-12 includes information related to the program’s ORR monitoring schedule, but
should also require ORR to document monitoring outcomes, like the need for a program to take
corrective actions to address compliance issues.?*® In September 2020, the GAO noted that
“ORR requires grantees to take corrective action to address noncompliance it identifies through
monitoring, but ORR has not met some of its monitoring goals or notified grantees of the need
for corrective actions in a timely manner.”?*® For example, “[i]n fiscal years 2018 and 2019,
ORR [ ] did not meet its policy goals to visit each facility at least every 2 years, or to submit a
report to facilities on any corrective actions identified within 30 days of a visit.”?! In March
2018, according to a monitoring visit report, ORR found, among other deficiencies, that the
grantee had placed a child in a foster home in which one of the foster parents was under
investigation for sexual abuse of another unaccompanied child.?>? Despite its findings, ORR did
not notify the grantee of its monitoring findings or ask them to take corrective action until eight
months later, and in the meantime issued a new grant to the grantee.?® This is especially
concerning given ORR’s policy statement that “corrective actions are the cornerstone of ORR’s
monitoring policy for facilities providing care for unaccompanied children.”?%*

245 U.S. Gov’t Accountability Office, Report to the Chairwoman of the Subcommittee on Labor, Health and Human
Services, Education, and Related Agencies, Committee on Appropriations, House of Representatives,
Unaccompanied Children: Actions Needed to Improve Grant Application Reviews and Oversight of Care Facilities
12 (Sept. 2020), https://www.gao.gov/assets/gao-20-609.pdf [hereinafter GAO Report on UCs].

246 |d

247 |d

248 |d

249 See id. at 8 (“When ORR identifies a facility that is not complying with ORR policies, the term of its grant, or
other applicable requirements, it may require the facility to take corrective action.”).

20 U.S. Gov’t Accountability Office, Highlights of GAO-20-609, A Report to the Chairwoman of the Subcommittee
on Labor, Health and Human Services, Education, and Related Agencies, Committee on Appropriations, House of
Representatives (Sept. 2020), https://www.gao.gov/assets/gao-20-609.pdf.

251 |d

252 GAO Report on UCs, supra note 245, at 19.

253 Id.

254 d. at 31.
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The GAO report also indicates that “it has been difficult for ORR staff to access
comprehensive information on past corrective actions” because only one of the four monitoring
teams that can issue corrective actions maintains centralized data on the corrective actions issued
to facilities.?>® In October 2019, “ORR [was] awarded a contract to improve its corrective action
data tracking and reporting by developing a database to track corrective actions by all four teams
that issue them.”?* At that time, ORR indicated that the tentative plan was for this database to
become part of ORR’s new case management system that would be operational by November
2020 and fully operational by late 2021.257

Given that Form P-12 is intended to be “used by care providers and ORR to track certain
information related to care provider programs” including monitoring, and that this form or
instrument “will be incorporated into ORR’s new case management system,” it stands to reason
that the monitoring section of Form P-12 is in response to the need for better tracking of
monitoring and monitoring outcomes (i.e., corrective actions). As such, the “Monitoring Details”
section in Form P-12 should be more extensive and document all monitoring dates for each
facility/program (to track past monitoring schedule and compliance with timely monitoring), date
of issuance of all past and current corrective actions with a copy of the corrective action
uploaded, date by which the facility/program addressed all issues in the corrective action, and if
the facility/program failed to take corrective actions, what action, if any, ORR took against the
facility and date of such action. These recommended changes will establish a form of
accountability and record of notes to ensure ORR facilities are compliant with ORR policies and
procedures, grant terms and conditions, licensing standards, as well as the requirements under
any other applicable source, including but not limited to the FSA, and that facilities/programs
only receive future grants where appropriate.?®

3. Events and SIRs Sections in Form P-12.

According to the Proposed Collection, Form P-12 has a section that “list[s] all events and
incident reports created for the program (cleared as separate instruments in OMB#0970-
0547).72% It is not clear from this description which specific forms the Agencies are referring to
with respect to the Proposed Information Collection Activity relating to the Administrative and
Oversight of the Unaccompanied Alien Children Program (OMB #0970-0547).2%° That said, it
appears likely that the Agencies are referring to the Proposed Administrative and Oversight
Forms A-9 (Event), A-10A (Emergency SIR and Addendum), A-10B (SIR and Addendum), A-

255 |d

2% |d. at 32.

257 |d

%8 This recommendation aligns with the recommendations of U.S. Homeland Security & Government Affairs
Permanent Subcommittee on Investigations “Majority and Minority Staff Report — Oversight of HHS Shelter Grants
for Unaccompanied Alien Children,” which recommends that “HHS should permanently require ORR grant
applicants to disclose any prior or current adverse governmental action taken against them regarding the care of
children in their grant applications.” U.S. Homeland Sec. & Gov’t Affairs Permanent Subcomm. on Investigations,
Majority and Minority Staff Report - Oversight of HHS Shelter Grants for Unaccompanied Alien Children (2020),
https://www.hsgac.senate.gov/imo/media/doc/2020-12-08%20PS1%20Staff%20Report%20-
%200versight%200f%20HHS%20Shelter%20Grants%20for%20UCs.pdf.

259 Proposed Collection, supra note 1, at 5198.

260 See Proposed Information Collection Activity; Administration and Oversight of the Unaccompanied Alien
Children Program (OMB #0970-0547), 86 Fed. Reg. 545-547 (Jan. 6, 2021).
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10C (Sexual Abuse SIR and Addendum), and A-10D (Program Level Event Report and
Addendum).?®® If this is the case, it still remains unclear whether all events and SIRs documented
through the use of Proposed Forms A-9 and A-10A-10D would be captured in the “Program
Entity Page - Census Page.” For example, would every SIR for every child at that facility be
listed here? Or would this only capture SIRs related to the care provider staff, such as a sexual
abuse allegation against a case manager or other staff member? The former seems unnecessary,
whereas the latter seems important and relevant to future monitoring and potential grant awards.
Similarly, would every event captured in Proposed Form A-9 be captured in the “Program Entity
Page - Census Page,” or would the “Event” section of Form P-12 only capture Program Level
Events documented in Proposed Form A-10D, such as active shooters, natural disasters, or other
events that impact the entire facility? Again, the former seems less necessary to achieve the
purpose behind Form P-12, whereas the latter seems important and relevant.

Without clarification on what the “Events” and “SIRs” sections of Form P-12 are meant
to capture, time and resources might be wasted including events and SIRs that are irrelevant to
the purpose behind Form P-12. These resources should be spent ensuring that important and
relevant information related to the facility itself are documented, such as SIRs regarding care
provider staff behavior, program level events impacting the entire facility, and more importantly,
as noted in the preceding section, adequate and timely monitoring, timely issuance of corrective
actions and timely resolution of corrective actions by the program. Clarifications on these
sections can go a long way to ensure the proper documentation of relevant information that will
aid future decision-making, such as whether ORR should award a subsequent grant.

N. The Proposed “UAC Profile” Form P-13 Fails to Clarify When ORR
Personnel Are Prompted to Fill Out Information Regarding Other UCs,
Adults, and/or Family Friends of the UC at Issue, Provide the Drop-Down
Menu Options for Several Fields, and Justify the Inclusion of Certain Fields.

Form P-13 is “used by referring federal agencies and care providers to create a profile for
a UC from which all information related to their case can be accessed. Previously, the purpose of
this instrument was to (1) create an initial profile and (2) receive/process referrals. The
receiving/processing referrals function and the related fields from the Add New UAC instrument
were moved to the UAC Referral instrument, as noted above in the description of changes to the
UAC Referral. The creation of an initial profile function in the system and related fields
containing basic UAC information remain with this instrument. However, the purpose of this
instrument has been expanded. It now acts as a hub where users can access all records related to
a UAC’s case. Most of the records accessible from the UAC Profile are being cleared as separate
instruments, either in this or another one of ORR’s information collections. The sections being
cleared under this instrument are as follows: Profile Information, Program Designation, Legal-
Immigration, Legal-Administrative, System Information, Apprehended Relationships, Other
Relationships, Adult Contact Relationships, Entity Team, and Documents.”’?%?

As an initial matter, the UAC Profile Data Entry Window does not have as many fields or
entry options as the UAC Profile Page itself. The UAC Profile Page does have a section for

261 See id.
262 proposed Collection, supra note 1, at 5198.
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“Apprehended Relationships,” which could include parents and guardians and “Other
Relationships,” which could include parents, guardians, or potential sponsors. However, it is
unclear when this information would be inputted if not part of the Data Entry Window and
merely part of the UAC Profile page. Therefore, the Commenting Parties recommend an
explanation for when ORR personnel is prompted to fill out “Apprehended Relationships™ and
“Other Relationships™ to ensure a seamless process in completing Form P-13.

Section/Field(s)

Modifications,
Additions, Other

Comment

Section: “Profile
Information”

Field(s): “Related to
Other UAC(s)?”

In the current version of

the form, “Related to
Other UAC(s)?”
provided a “yes” or
“no” option.

We are unable to view the drop-down
options that populate the “Related to Other
UAC(s)” field in Form P-13. Thus, we
cannot fully opine on this section.

Recommendation: Provide the drop-down
options for “Related to Other UAC(s)” to
allow us to fully comment.

Section: “Legal-
Immigration”

Field(s): All fields.

This is an entirely new
section.

This section should include a “Attorney of
Record” field because information
regarding representation is important for
legal immigration purposes.
Recommendation: Add an “Attorney of
Record” field.

Section: “Legal-
Administrative”

Fields: “Specific
Consent Status” with
drop-down menu,
“Specific Consent
Decision Date” with
calendar function,
“State/Family Court,”
“Good Faith Letter
Received?,” “Is UC a
Material Witness?”

This is an entirely new
section.

It is unclear what these fields aim to
address and we are unable to view the
drop-down options that populate the
“Specific Consent Status” field. Thus, we
cannot fully opine on this section.

Recommendation: Provide the drop-down
options for “Specific Consent Status.”

Section: “System
Information”

Fields: “Legacy ID,”
“UIP Family Group
Number,” “Profile
Owner.”

This is an entirely new
section.

It is unclear what any of the fields in this
section are intended to capture. Thus, we
cannot fully opine on this section.

Recommendation: Provide explanation
for the purpose of each field and
justification for their inclusion on this
form.
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Form P-13’s Other Data Entry Windows

Data Entry Window

Comment

Window: “New
Relationship:
Apprehended UAC
Window,” “New
Relationship:
Apprehended Adult
Window”

It is unclear when ORR is prompted to fill out this information in
Form P-13. It is unclear whether ORR is prompted to fill out the form
as they fill out the main “Data Entry Window” or whether ORR, after
filling out the main “Data Entry Window” is then required to access
the applicability of these windows separately from the “Data Entry
Window.” In the current version of the form, as opposed to the
proposed form, Form P-13, information regarding an apprehended
UAC, apprehended adult, and apprehended family friend appeared in
the main “Data Entry Window.”?%3 Similar to the current version of
the form, ORR should be prompted to fill out these windows when
ORR affirmative answers the “Related to Other UAC(s)” field in the
main “Data Entry Window.” In other words, ORR should fill out all
the pertinent information related to parents, guardians, and potential
sponsors on the front end, rather than requiring ORR staff to guess
when they have to fill out the additional windows regarding
relationship to other UACs, apprehended adults, etc.

Recommendation: “New Relationship: Apprehended UAC
Window,” “New Relationship: Apprehended Adult Window,” and
“New Relationship: Family Friend Window” should appear when
ORR personnel fill out “Related to Other UAC(s)” field in the main
“Data Entry Window” located on page 1 of Form P-13.

Window: “New
Relationship: Family
Friend Window”

Section: “Common
Child Information
(not in ORR)” section
and its respective
fields.

Section: “System
Information”

Field: “Admission
Assessment”

It is unclear what the “Common Child Information (not in ORR)”
section is designed to document.

It is also unclear what the “Admission Assessment” field under
“System Information” section is meant to capture.

Recommendation: Provide a justification or instructions for these
sections and fields to clarify what they aim to address.

263 Add New UC (Form P-13), 81 FR 46682, Office of Info. & Regulatory Affairs,
https://www.reginfo.gov/public/do/PRAViewIC?ref _nbr=202012-0970-010&icID=242798 (last visited Mar. 14,

2021).
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Window: “New Adult
Contact Relationship:
Adult Contact
Relationship”

Field(s): “Adult
Contact Relationship
ID,” “Type” with
drop-down menu,
“UC,” “Adult
Contact” with a
search function,
“Relationship to UC”
with a drop-down
menu, “Explain
Relationship to UC,”
“Relationship
Verified,” “Declined
Reason” with drop-
down menu, “Date
Assigned as Primary
Sponsor” with
calendar and time
functions, “Declined
Date” with calendar
and time functions,
“Declined Reason
Notes.”

“DNA Testing
Details” section: “FFS
Requires DNA Test,”
“Date Case Manager
Scheduled DNA Test”
with time and
calendar functions,”

The “DNA Testing Details” section, as well as any reference to DNA
testing of unaccompanied children in ORR custody, should be
removed. HHS’s proposed regulation including provisions regarding
DNA testing (OMB #0970- 0278) was withdrawn on February 23,
2021 and thus no substantive mechanism to necessitate any reference
to DNA testing in ORR forms exists. Multidisciplinary professionals,
including human rights scholars, lawyers, bioethicists, and
anthropologists expound the copious legal, ethical, and moral
implications of compulsory DNA testing of immigrant children.
Plainly stated, “[n]o person should ever be coerced into taking a DNA
test, especially not separated minors.”?%

DNA testing of separated children ignores the reality of the refugee
experience and familial relationships, disregards the ethical mandate
of voluntary consent, risks delayed release and prolonged detention,
and severely intrudes on the privacy and security of highly vulnerable
populations, with far-reaching consequences.

First, purporting to require DNA testing to determine biological
maternity or paternity is an ineffective, inhumane, and even
dangerous mechanism for assessing refugees’ familial relationships,
for whom “family is a group of individuals whom war and
emergencies have separated, scattered, and shattered, and who then
reconstitute, absorb survivors, and press on.”?%® Refugee families are
“orphans raised by nonparental kin, foster children, unaccompanied
child laborers, former fighters who escaped rebel armies, and all
manner of nonnuclear relatives, friends, and strangers banding
together to beat the odds.” These are “families of choice or
circumstance” created by “necessity and humanity . . . not
biology.”?%® DNA testing to prove familial connections is often
antithetical to the realities refugees face.?®’

There are also several potential ancillary consequences of DNA
testing for refugee children, including discovering that “individuals
they call parents are not in fact biologically related to them”?®8 or
feeling responsible for the misuse of DNA testing that leads to
deportation or criminalization of adults in their lives. DNA tests can
reveal cases of rape, disrupt families who otherwise were unaware of

264 Matt Artz, DNA Testing of Immigrants Is Unethical, Anthropology News (Jan. 26, 2021),
https://www.anthropology-news.org/index.php/2021/01/26/dna-testing-of-immigrants-is-unethical/.

265 Emily Holland, Moving the Virtual Border to the Cellular Level: Mandatory DNA Testing and the U.S. Refugee
Family Reunification Program, 99 Calif. L. Rev. 1635, 1651 (2011).

266 Id

267 Katie Worth, For Some Refugees Safe Haven Now Depends on a DNA Test, Frontline (Oct. 19, 2015),
https://www.pbs.org/wgbh/frontline/article/for-some-refugees-safe-haven-now-depends-on-a-dna-
test/#:~:text=But%20the%20United%20States%20now,o0btain%20in%20war%2Dtorn%20countries.

268 Holland, supra note 265, at 1654.
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“DNA Test Date” the existence — or absence — of a biological connection, or make

with calendar children feel responsible “for making their family subject to genetic
function, “DNA Test | surveillance or for any subsequent criminalization or deportation of
Type” with drop- family members.”2%

down menu, “Date
DNA Test Results Second, DNA testing of immigrant children in ORR custody would
Received” with disproportionately impact children from Honduras, Guatemala, and El
calendar function,” Salvador,?”® a majority of whom are from cultures with extreme

DNA Test Type other | aversions to DNA testing, even at the cost of family reunification.?’
Explanation,” “Lab
Name,” “Probability | Third, given its extraordinary implications, DNA testing requires

of Relationship informed consent, which cannot be meaningfully obtained from
(Percentage).” detained children. Even adults who are not in a crisis “appear ill-
equipped to understand the complexity of genetic testing.”%"
Members of the 2018 American Anthropological Association Annual
Meeting concluded “that separated minors who likely have little
genetic literacy would not be able to provide appropriate informed
consent, potentially even with adult supervision” and “no person
should be forced into a genetic test for reunification purposes under
such a state of duress.”?’® Indeed, courts have acknowledged the
inherently coercive relationship between unaccompanied immigrant
youth and government officials and that in such circumstances,
children “cannot make a knowing and voluntary choice.”?’*

Fourth, there are severe privacy and security concerns for DNA
collection, storage, and sharing, particularly in the immigration
context. As biometrics experts from the Electronic Frontier
Foundation explain: “DNA contains our most private and personal
information.”?”® Unlike fingerprints, which can only be used for
identification, DNA provides “a massive amount of unique, private
information about a person that goes beyond identification of that
person.”?’® A DNA sample “contains [a person’s] entire genetic code
—information that has the capacity to reveal the individual’s race,

269 Kelly Lowenberg, Applying the Fourth Amendment When DNA Collected for One Purpose Is Tested for Another,
79 Univ. of Cin. L. Rev. 1289, 1317 (2011).

210 Facts and Data, Office of Refugee Resettlement, https://www.acf.hhs.gov/orr/about/ucs/facts-and-
data#countryoforigin (last visited Mar. 14, 2021).

271 Nita Farahany, Saheel Chodavadia & Sara H. Katsanis, Ethical Guidelines for DNA Testing in Migrant Family
Reunification, 19 Am. J. Bioethics 1, 4-7 (2019).

272 Artz, supra note 264.

273 Id.

274 perez-Funez v. District Director, INS, 619 F. Supp. 656 (C.D. Cal. 1985).

275 Collection & Use of Biometrics by U.S. Citizenship & Immigration Servs., 85 FR 56338 (2020); Comments by
Elec. Frontier Found. Regarding Notice of Proposed Rulemaking on the Collection & Use of Biometrics by U.S.
Citizenship & Immigration Servs. 16 (October 13, 2020), https://www.eff.org/files/2020/10/22/2020-10-13_-
_dhs_nprm_on_biometric_collection_-_eff website.pdf.

276 Comments by Elec. Frontier Found., supra note 275, at 16.
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biological sex, ethnic background, familial relationships, behavioral
characteristics, health status, genetic diseases, predisposition to
certain traits, and even, allegedly, the propensity to engage in violent
or criminal behavior.”?"’

The improper sharing or storage of highly sensitive biometric data has
wide ranging and lifelong consequences not only for individuals, but
entire immigrant communities, including the risk of data sharing with
the very foreign governments or persecutors that refugees are seeking
safety from.?’®

ORR has not espoused a sufficient purpose that would justify such
severe potential consequences for vulnerable children and their
families. Given the numerous legal, ethical, moral, and humanitarian
concerns at stake, we strongly oppose the inclusion of any reference
to DNA testing of unaccompanied children in ORR custody.?®

Recommendation: Remove this section from Form P-13.

Window: “Entity It is unclear what “UAC Access Level” means. Thus, we may not
Team Data Entry fully opine on this field.
Window”

Recommendation: Provide an explanation for the “UAC Access
Field(s): “UAC Level” field.
Access Level”

O. The Proposed “ORR Transfer Notice—Notice of Transfer to ICE Chief
Counsel—Change of Address/Change of Venue” P-14 Requires Children to
Divulge Confidential Information that Is Not Needed to Assess a Change of
Address/Change of Venue.

The “Change of Venue (fill out only if also requesting a Change of Venue)” section
requires ORR to indicate that “Good cause exists to change venue in this matter pursuant to 8
C.F.R. 1003.20(b)” for a set number of reasons. Those reasons include limited bed space at a
certain facility, a UC’s special needs, and specific information regarding the levels of restrictive
care. However, divulging this information seriously compromises the child’s right to privacy in
ORR.280

The second option for “good cause” reads, “The UAC has special needs (e.g., pregnancy
of juvenile, medical needs, etc.).” Then, it provides a space for ORR staff to “please specify.”

277 |d

278 Collection & Use of Biometrics by U.S. Citizenship & Immigration Servs., 85 FR 56338 (2020); Comment by
Nat’l Immigrant Justice Ctr. in Opposition to Proposed Rulemaking: Collection & Use of Biometrics by U.S.
Citizenship & Immigration Servs. (October 13, 2020), https://immigrantjustice.org/sites/default/files/uploaded-
files/no-content-type/2020-10/N1JC-Comment-on-the-Collection-and-Use-of-Biometrics-by-USCIS_Oct-2020.pdf.
279 See supra Section 111.A 4.

280 See id.
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For all the reasons that have been emphasized throughout this Comment, children have a right to
privacy of their personal and medical information.?® Therefore, the prompt “please specify” and
corresponding space, should be removed from this form.

The third and fourth options for “good cause” are “Juvenile respondent is suitable for a
less restrictive level of care,” and “Juvenile respondent requires a more restricted level of care.”
The court does not need to know about a child’s placement level unless the court is holding a
Flores bond hearing and placement is relevant. Bond hearings for UCs are most necessary when
children have a suitable sponsor identified to whom they can be released, but ORR is failing to
release because of a determination that the child is a danger to the community.?®? For children in
secure detention, the bond hearing may provide them the opportunity to contest the basis for their
level of confinement—their alleged risk to themselves or others or commission of a criminal
offense.?® To replace the third and fourth options, more relevant, nondiscriminatory options
should be provided, such as: “ORR has transferred the child to a placement in [city, state]”
and/or “the child has been released to a sponsor in [city, state].”

The “Next Court Appearance” section should include which court the child has a
scheduled court appearance for and the court’s location information. This information is relevant
to indicate where the UC will need to be transported and ensure the UC’s new location is
appropriate for the child’s pending court proceedings. Therefore, the Form P-14 must include
“Court Name” and “Court Address” fields.

P. The Proposed “Family Group Entity” Form P-15 Lacks Explanations for
Certain Fields, so Commenting Parties Are Unable to Fully Opine on the
Form.

Form P-15 is used by the ORR Intakes Team to associate UCs who are members of the
same family with each other. This is a new instrument that ORR plans to add to this collection.

It is unclear what the “Parent Entity” and “Entity Owner” fields in Form P-15 are
intended to convey. Therefore, we cannot fully opine on this form and request further
information on these sections. The Agencies should provide the definitions and purposes for
“Parent Entity” and “Entity Owner” so that the public can better understand what the Agencies
aim to achieve with this form and its fields.

Q. The Proposed “Influx Transfer Manifest” Form P-16 Fails to Capture the
“Transfer Requests” Section as Seen on the Portal, Lacks Explanations for
Certain Fields and Neglects to Show the Drop-Down Menu Options.

Form P-16 is used by designated care provider staff and ORR staff to plan, track, and
notify stakeholders of group transfers to an influx care facility. This is a new instrument that
ORR plans to add to this collection. After showing the standard “Data Entry Window” for Form
P-16, the document depicts how the information will appear on the actual case management
page. The same components in the “Data Entry Window” show up on the case management page

281 See id.

282 Rachel Prandini & Alison Kamhi, Immigration Legal Res. Ctr., Practice Alert on Flores v. Sessions: Ninth
Circuit Holds that All Detained Children Have the Right to a Bond Hearing 2 (2017),
https://www.ilrc.org/sites/default/files/resources/flores_v. sessions_practice_alert_final.pdf.

283 |d
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under the “Details” tab. However, one additional section is found on the case management page,
but not the “Data Entry Window””: “Transfer Requests.” It is unclear why the “Transfer
Requests” section does not appear in the “Data Entry Window” for Form P-16. As such, unless
the Agencies are able to provide a reason for this discrepancy, the “Data Entry Window” should
also include the information intended to be documented under the “Transfer Request” section of
the case management page under the “Details” tab.

Here are additional concerns and recommendations:

Section/Field(s)

Comment

Section: No section
name.

Field(s): First,
prompts include
“Status” with a drop-
down menu and
“Program-Facility”
with a search
function.

Unable to view the drop-down options that populate the “Status”
field. Thus, we cannot fully opine on this section and request more
information on this section.

Recommendation: Provide the drop-down options for the “Status”
field and examples of what would populate in the “Program-Facility”
search field.

Section: “System
Information”

Field(s): “Legacy Id,”
“Profile Name” with a
search function,
“Description,”
“Priority,” “Web
Email,” “Subject,”
and “Entry Origin”
with a drop-down
menu.

It is unclear what the fields under the “System Information” section
are intended to convey, and the drop-down menu options for “Entry
Origin” are not provided. Thus, we cannot opine on this section and
request more information on this section.

Recommendation: Provide explanation as to the relevance of the
“System Information” section. Provide the drop-down options for
“Entry Origins.”

Form P-16’s Tabs

Tab: There is an
“Influx Transfer
Manifest Page —
Related Tab,” where
it shows “Entry
History,” “Entry
Team,” and “Files.”

It is unclear what this file section would include.

Recommendation: Provide explanation of why a file section is
included and provide examples of the files that would be included in
this section.
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Form P-16’s Windows

Window: “Files Data
Entry Window.”

Field(s): “Record
Type” with a drop-
down menu, “Title,”
“Document Title”
with a drop-down
menu, “Date
Document Issued (If
applicable)” with a
calendar function,
“Date Received” with
a calendar function,
“Expiration Date”
with a calendar
function,
“Description,”
“Verified by
Government
Agency/Consulate”
with a drop-down
menu, “Entry” with a
search function,
“Individual” with the
search function,
“Adult Contact
Relationship” with a
search function.

It is unclear whether “Individual” refers to the child. If so, the field
should be re-labeled to read as, “Individual UC Profile.”

Recommendation: “Individual” should be re-labeled as “Individual
UC Profile.”

“Files Data Entry Window” appears to be a standard entry window
that pops up when a document is being added. The fields are identical
to the fields in the “Document Data Entry Window” for the UAC
Profile Form P-13. Across the Placement and Transfer Forms, there
must be a uniform and consistent process when a file is being
uploaded to UAC Path. This will ensure the same important
information about the document is being recorded.

Recommendation: Maintain the uniform process of uploading and
recording files across all forms in UAC Path.

R. The Proposed “Influx Transfer Manual and Prescreen Review” Form P-17
Should Not Equate Criminal Charges or Convictions with Present
Dangerousness and Should Clarify the Effect of Meeting Pre-screen Criteria.

Form P-17 is used by designated care provider staff to evaluate each UC’s eligibility to
be transferred to an influx care facility. Care provider staff review and update information daily
during times of influx. This is a new instrument that ORR plans to add to this collection. The
“Manual Review” section has three columns: “Criteria,” ‘Status,” and “Comment.” The “Status”
and “Comment” columns’ rows are uniform. The “Status” column’s rows prompt the individual
to select status from a drop-down menu.284

284 \We are unable to comment on the adequacy or appropriateness of the drop-down menu options because we are
unable to view the drop-down menu options.
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The following criterion is concerning: “Is not a danger to self or others (including not
having been charged with or convicted of a criminal offense).” A charge of a crime, or even
conviction, is not dispositive of a child’s dangerousness. The relevance of a conviction should be
strictly limited to the present dangerousness inquiry, only violent offenses should be considered,
and ORR must abide by state confidentiality laws in any inquiry into juvenile charges,
convictions or dispositions. Inquiry into prior charges, convictions or dispositions implicates
serious privacy and confidentiality concerns. For an in-depth analysis of the privacy and
confidentiality protections that must be afforded to a child’s ORR records, please refer to Section
111.D.1.a.28 As such, the Commenting Parties recommend the Agencies, at a minimum, reframe
the question to read as “Is not a present danger to self or others (including not having a current
charge or recent conviction of a violent criminal offense).”

The “Prescreen Criteria” section of Form P-17 has three columns: “Criteria,” “Status,”
and “Override Reason.” The “Status” column’s rows prompt the individual to select a status
from a drop-down menu: either choosing “Pass” or “Fail.” It is unclear whether a positive or
negative response to each criterion would mean that the child “passes” or “fails.” Therefore,
clarification must be provided. Instead of “pass/fail,” the responses could be “yes/no,” with
preceding instructions that read: “A ‘No’ response to any of the below questions indicates that
the child does not meet prescreen criteria placement. If influx transfer is still being sought,
[appropriate ORR personnel] must complete the grant of an override reason.” For accountability
purposes, the form should include fields to identify the person authorizing or denying the
override and their signature. To that end, we recommend the Agencies add the following fields:
“Individual Granting/Denying Override Reason,” “Signature of Individual Granting/Denying
Override Reason,” and “Reason for Granting/Denying Override Reason”.

S. The Change from “Child” to “Minor” Across Various Forms is
Dehumanizing Language that Fails to Center the Humanity and
Vulnerability of Children in ORR Custody, Which May Lead to Serious and
Tangible Harm to a Child.

Across multiple forms, the term change from “child” to “minor” should be reversed
because language impacts the subsequent treatment of the targeted population. The intentional
switch from “child” to “minor” fails to center the humanity and vulnerability of children in ORR
custody. The World Health Organization recommends that language must not discriminate
against, stereotype, or demean people on the basis of age.?®® For example, the words “juvenile
offender” and “juvenile delinquent” do not reflect children’s full identities and fail to
acknowledge their capacity to change and grow. Accordingly, it is suggested to refer to an
individual in the juvenile justice system as “young person with justice system involvement” or
“young adult impacted by the justice system.”?8” Due to the harmful descriptors of previously

285 See supra Section 111.D.1.a.

286 \World Health Org., WHO Style Guide (2013).

287 Words Matter: Using Humanizing Language, Fortune Soc’y, https:/fortunesociety.org/wordsmatter/ (last visited
Mar. 12, 2021).

95



incarcerated individuals, these children experience greater stigma and discrimination that impact
their access to resources for survival.?®®

More recently, the Biden Administration proposed a directive to replace the word “alien”
in the U.S. Code to “noncitizen.”?® The use of anti-immigrant rhetoric, including the
proliferation of the word “alien” by the Trump Administration, led to an exponential growth in
the number of hate crimes reported against the Latinx population.?*°According to USCIS, “[t]his
change is designed to encourage more inclusive language in the agency’s outreach efforts.”?%
The actions of the Biden Administration acknowledge the harm inflicted against immigrants and
communities of color due to the word ““alien” and similar rhetoric. Therefore, the same treatment
must be afforded to children in ORR custody. ORR must center the humanity of these children
and should refer to them as “children” and not as “minors.”

IV. CONCLUSION

The Commenting Parties urge the Agencies not to promulgate the Proposed Forms as
published for comment because they will cause serious, long-lasting harm to immigrant children,
and many of the forms are inconsistent with the FSA, the TVPRA and the Fifth Amendment Due
Process Clause, and raise serious privacy, confidentiality, and self-incrimination concerns.
Additionally, the Proposed Forms should not be implemented because deficient notice was
provided under the APA.

288 Nguyen Toan Tran et al., Words Matter: A Call for Dehumanizing and Respectful Language to Describe People
Who Experience Incarceration, 18 BMC Int’l Health & Hum. Rts. 1, 1 (2018)
https://bmcinthealthhumrights.biomedcentral.com/track/pdf/10.1186/s12914-018-0180-4.pdf.

289 Molly O’Toole & Andrea Castillo, Democrats Unveil Broad Immigration Reform Bill with Citizenship Path for
11 Million, L.A. Times (Feb. 18, 2021, 3:27 PM PT), https://www:.latimes.com/politics/story/2021-02-18/biden-
takes-swing-at-immigration-reform-with-bill-on-citizenship-path-for-11-million.

290 Brian Levin, James J. Nolan & John David Reitzel, New Data Shows U.S. Hate Crimes Continued to Rise in
2017, CBS (June 26, 2018, 11:52 AM), https://www.cbhsnews.com/news/new-data-shows-us-hate-crimes-continued-
to-rise-in-2017/ (reporting that hate crime against Latino people increased by 176%).

291 Daniel Hernandez, From ‘Alien’ to ’Noncitizen’: Why the Biden Word Change Matters in the Immigration
Debate, L.A. Times (Feb. 18, 2021) https://www.latimes.com/entertainment-arts/story/2021-02-18/immigration-
alien-noncitizen-language-politics-undocumented.
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3.1 Summary of Services

LI see Section 3.1 of UAC Policy Guide {ORR Guide to Children Entering the United Stated
Unaccompanied) {UAC Policy Guide).

OVERVIEW

This section includes procedures for care providers who are administering required
services for UAC in ORR care, including admissions and orientation; UAC screenings,
assessments and required notices; education; nutritional services; services related to
culture, language, and religious observation; recreation and leisure time; telephone calls
and visitation rights; and other mandated services.

Care providers are required to provide services in a child-friendly, structured, safe, and
productive environment that meets respective state guidelines, relevant federal law and
settlement agreements, their Cooperative Agreements, the ORR Policy Guide and the UAC
Manual of Operations (UAC MAP} and local building, fire, and health and safety codes.
(For general guidance see Appendix 3.1 Checklist for Child Friendly Environment.)

These services must be sensitive to the age, culture, religion, dietary needs, native
language, sexual orientation, gender identity, and other important individual needs of
each UAC. All UAC in ORR care are entitled to human rights protections and freedom from
discrimination and abuse.

Care providers must administer all services and assessments for all UAC even if a UAC is in
ORR custody for a short time. Care providers are required to have the capacity to provide

services in the language spoken by the majority of UAC in their facility and/or provide
translation services.

ORR expects care providers to tailor the dissemination of information, such as the arientation
regarding sexual abuse and sexual harassment, in a manner that is appropriate for tender aged
UAC and other younger UAC in their care. ORR also expects clinicians and other qualified staff
to find effective ways to tailor delivery of services, such as substituting standard group
counseling sessions for direct observation and therapeutic play and games in an infarmal
setting, to address post trauma needs of younger UAC.

Care providers must provide UAC who are placed into staff secure, secure, and RTC with
notice of the reasons for the placement or continued placement. Care providers must
regularly review a restrictive placement for a possible “step downs” to a less restrictive
environment.
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3.2 Care Provider Admissions and Orientation for UAC

L0 see Section 3.2 of the UAC Policy Guide.

OVERVIEW

Care provider services begin when the care provider takes physical custody of the UAC. At that

point, the care provider admits the UAC into the care provider program via the UAC Portal,

provides food and beverages and other services, and notifies and informs UAC of his or her

rights and responsibilities. The care provider gives the UAC an orientation within 48 hours of

admission.
Key Players Responsibilities
Designated care Admits UAC into program, provides placement authorization form and
provider staff required notifications to UAC, conducts an initial medical exam, and
provides a standard orientation to all UAC.

Related Forms/Instruments

Used By

Placement Authorization Form

Designated care provider staff

Authorization for Medical, Dental, and Mental
Health Care

Designated care provider staff

Initial Intakes Assessment and Interviewing
Guidance for Clinicians and Caseworkers

Designated care provider staff

Notice of Placement in o Restrictive Setting

Designated care provider staff

Notice to Juvenile Aliens in Federal Facilities
Funded by DHS or HHS by Reason of Their
Immigration Status

Designated care provider staff

Legal Resource Guide for UAC

Designated care provider staff

Initiol Medical Exam

Designated care provider staff

3.2.1 Admissions for UAC

See Section 3.2.1 of the UAC Policy Guide.
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PROCEDURES

1. Upon arrival at the care provider facility, the designated staff admits the UAC to the
care provider program in the UAC Portal by completing the following steps:
¢ Go to the Admission tab of their specific program. NOTE: ORR care providers
with more than one facility must designate the correct program from the list.
{See Fig. 3.1 UAC Portal Admission Navigation Tab}.

Fig. 3.1 UAC Portal Admission Navigation Tab

e Enter the UAC case file by clicking on the Alien number on the left-hand side
which brings the user to the Admission screen (See Fig. 3.2 Admission
Screen.)

o Select “admit” under status.

e |[f the UAC did not arrive at the program, contact ORR Intakes to confirm the
status of the UAC and ask ORR Intakes if “cancel” should be selected for the
status of the UAC {do not select the status “pending”).

o Answer “yes” to the question “By selecting “Yes” in this field......” and fill in
the date and time, and click “save.”

e Upload all DHS documents and forms given to the facility at placement. OB
El

NOTE: UAC MAP Section 1: Placement in ORR Care Provider Facilities Section 1.3.4 UAC
Transferred to ORR Custody includes a “Quick Glance: How to Admit UAC to Program” as well
as additional guidance on reviewing and uploading DHS records in the UAC Portal.
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Fig. 3.2 Admission Screen

officially docemented by the Department of Homeland Security. Once 'Yes' is selected, this child's biographical information witl be shared with the

Public Bexith Services {PHS). 1§ 'Yes ks not selected, the information will not e sent to PHS.

Admisslon Date:

“““““““““

" admission Thme:

NOTE: Foster parents are not responsible for admitting UAC.

2. Within 2 hours of admission and within 4 hours of admission into an HPC or Influx
Care Facility, the designated staff:

Provides food and beverage to the UAC (asking about any food allergies
and/or dietary restrictions);

Allows the UAC to shower or bathe, with assistance if required due to
disability or young age;

Provides the UAC with clean clothing, clean bedding, and personal
hygiene items and documents this in the UAC case file;

Ensures, to the extent practical under the circumstances, that the UAC
does not come into contact with other UAC currently placed at the
program until he or she has showered/bathed and eaten;

Creates an inventory list for all cash and other property obtained at
admission. The UAC must sign the inventory sheet and the care provider
must provide the UAC with a copy of the inventory, retaining the original
document in the UAC case file. See the Quick Glance: UAC Personal
Property. OF

Quick Glance: UAC Personal Property

Care providers must conduct an inventory of all UAC cash and property upon admission into the
care provider’s care. UAC belongings that are stored must be kept in a secure location to be
returned to the UAC at release or transfer. Care providers must prevent mishandling, loss, or
theft of the UAC’s personal cash and property. UAC

UAC MAP Section 3: Services (Version 1.0)

Not Confidential

E)?hibit 4
Page 286

GOV-00018819



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 10 of 946 Page ID
#:9750

UAC’s personal property shouild be thoroughly cleaned and sanitized before storage or use by
the UAC. UAC should have access to their personal property upon request, if safety allows,
during normal business hours or other reasonable time during the weekends or holidays.

Care providers must develop a waiver for UAC who wish to keep certain pre-approved items,
such as religious bracelets or prayer books or materials, in their possession while in care. The
inventory must be updated to include any additional property the UAC received during the
UAC’s stay with the care provider.

In the event that a UAC runs away, the care provider must keep any property the UAC leaves
behind for 90 days. If the UAC does not contact the care provider to claim their property within
90 days, gently used clothing or other similar items may be donated to a local charity or shelter.
If the UAC leaves items of value {$25 or more in cash, jewelry), the care provider must try to
contact the parent or family either in home country or in the United States for their preference
{mail the property or donate). If the care provider is unable to reach the parent or family, items
of value may be donated to a local charity or shelter. The care provide may recycle or dispose of
any items that are unable to be donated

3. Within 24 hours of admission, the designated care provider staff:

¢ \Verifies that all DHS documents that accompanied the UAC are complete and
accurate, If the UAC's reported name or date of birth is incorrect, the
designated staff attempts to verify the information on the UAC birth
certificate through school records and/or the UAC's parents, if possible {see
also step 4 below).

e Takes the UAC's photograph and uploads it to the UAC portal. {Note: Care
providers may take photographs and record videotapes of UAC in care for
purposes of identification or for the child’s personal use. ORR prohibits
release of any photographs or videotapes of any UAC for public use, including
for training purposes or for promaotional materials without written
authorization from ORR.)

e Determines if it is safe to allow the UAC to contact family members or other
relatives, following ORR policy and procedures and the care provider’s
internal safety procedures. Provides UAC an opportunity with assistance, as
necessary, to contact family members, or other relatives, or the UAC's
consulate.

e Uploads the following into the UAC Portal and saves a copy in the UAC case
file case file with appropriate signatures:

o Placement Authorization form
o Authorizatian far Medical Dental and Mental Health Care form
o Page 2 of Legal Resource Guide — Legal Service Provider List for UAC

UAC MAP Section 3: Services (Version 1.0) E)?hibit 4
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o Supporting documents from referring federal agency (e.g. DHS) &8
g

NOTE: If there are concerns that the UAC may be 18 years of age or older, the
designated staff follows the procedures outlined in Section 1: Placement in ORR Care
Provider Facilities Section 1.6.2.

4. Within 24 hours of obtaining the UAC birth certificate and the name and age of the
UAC doesn’t match the DHS records, the designated care provider staff notifies the
local DHS FOIJC about the discrepancy in information and includes information about
how the discrepancy was identified and the attempts made to verify the
information, such as verification from Consulate. The notification includes a request
to DHS FOIC for an updated Notice to Appear (NTA) to reflect the correct name and
A number. If the UAC has an attorney, cc the attorney in the correspondence. {See
also UAC MAP Section 1.3.4.) The designated staff makes changes to the name

and/or DOB in the UAC Portal. &8

5. Within 24 hours of admission, care provider staff trained in the use of the initial
Intakes Assessment form

s Interviews the UAC in a private setting using all questions in the assessment
to identify any immediate needs and/or issues.

e Completes ail sections of the fnitiaf Intakes Assessment in the UAC Portal,

e Savesa copy inthe UAC case file.

o If the UAC responses raise suspicions that the UAC’s health or life is at
imminent risk or his/her condition places the safety of others at imminent
risk, calls 9-1-1 for crisis response and transportation to the nearest
emergency room; follows significant incident reporting procedures {See
Section 5.7.3 Significant Incidents).

o Determines if the UAC's responses indicate that he/she falls under any of the
criteria for trafficking under TVPRA. BE]

S5ee Quick Glance: Tips for Completing the Initial Intakes Assessment,

Appendix 3.2 is the Initial Intakes Assessment.

UAC MAP Section 3: Services (Version 1.0)
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Quick Glance: Tips for Compl'eting the Initial Intakes Assessment

The Initial Intakes Assessment allows the care provider to identity any immediate needs or
issues, identity the severity of any medical or mental health needs and ensure that the needs
are met; facilitate gathering of basic identifying information, and inform the UAC's initial
housing/bed assignment.

Phrase questions in a child-friendly and culturally appropriate manner to engage the UAC.
Inform the UAC that self-disclosures of previously unreported criminal history or violent
behavior to any other children, care provider staff, ORR, or others may result in the child’s
transfer to another care provider facility and may affect their release.

UAC Basic Information—Auto-populates in the UAC Portal

Family Information—Document any relative or non-relative contracts in the United States as
well as the name and contact information of anyone that the UAC wishes to inform of their
placement.

Medical—Document any observable or reported medical needs and immediately report them
to the clinician, lead case manager, program director, or other supervisor designated for follow-
up care, and/or any on-call medical staff member for further guidance on the need to seek
immediate medical care.

Mental Health--Document any observable or reported mental health questions in this section
and/or if any concerning behaviors or emotions were observed or reported and immediately
report them to the clinician, lead case manager, program director, or other supervisor
designated for follow-up care for further guidance on the need to seek mental health care.
Safety Assessment--Document any observations and/or concerns that the UAC has regarding
his/her safety. If the UAC answers “yes” to any of the safety assessment concerns, immediately
report them to the clinician, lead case manager, program director, or other supervisor
designated for follow-up care for further guidance.

Interviewer Summary of Critical Issues that Need Immediate Attention and Action Taken—
Summarize critical issues and note the steps taken to address identified critical issues as well as
any actions for the immediate future.

Certification—Enter name, title, and date and time the assessment was completed. If a
translator was used, enter the translator’s, name, language translated, and the date and time.

See also ORR Policy Guide Section 5.8 Significant Incident Reports and Notification
Requirements for information gathered at intakes that may require an SIR.

6. Within 48 hours of admission, for secure, staff-secure or non-TAR (Treatment
Authorization Request) residential treatment center programs only, the care
provider staff:

e Provides the UAC with the Notice of Placement in a Restrictive Setting and
ensures that the UAC signs or marks the notice. The original signed form is

UAC MAP Section 3: Services (Version 1.0) E)%I}ibit a
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placed in the UAC case file and a copy uploaded to the UAC Portal. (if the
UAC refuses or declines to sign the form, the staff member should note that
on the form and complete the staff section).

e Notifies the UAC of the opportunity to request a Flores bond hearing. {See
UAC MAP Section 2: Subsection 2.9.) @0

7. Within 2 business days, the designed staff ensures that UAC receives an initial
medical exam and uploads the /nitial Medical Fxam form and any prior medical
evaluations (for UAC transfers) into the UAC Portal and saves a copy into the Health
tab. (See below Subsection 3.4.2) the UAC case file. CBJE]

3.2.2 Orientation

PROCEDURES

Quick Glance: Orientation Accessibility

The care provider must present the orientation in a way that is appropriate for the age, culture,
and language of the child or youth. The orientation must be provided in formats that are
accessible to UAC with limited English proficiency, visual or audio impairments, or other type of
disability, as well as those with limited literacy skills.

--If the UAC is not literate, the care provider must verbally explain all the documents in the
UAC's native or preferred language.

--If forms are not translated into a language that the UAC can read, the care provider staff must
verbally translate the document for the child or youth and document in the UAC’s case fite that
the form was verbally translated.

--Care providers lacking staff who speak a UAC’s native or preferred language must make every
attempt to utilize a professional translation service for the UAC's orientation.

In cases where no such service exists or is unavailable, care providers must consult with the FF5,
PO and other relevant stakeholders to create and implement a strategy for communicating with
the UAC as effectively as possible. One possible strategy may be to create a written translation
of the orientation information and documents.

1. Within 48 hours of admission, the care provider provides a standardized orientation for
all UAC that, at a minimum{See Quick Glance: Orientation Accessibility above), includes
the following topics:
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e Explanation of the nature of the UAC’s custody in ORR including the fact that
they will either be released to a qualified sponsor in the United States; or they
will attend a court hearing to request to go home to their family; or will request
to work with an attorney to file for legal relief to stay in the United States.

¢ Emphasis that the UAC must attend an immigration court hearing whichever
occurs first either:

o After the UAC is released to a spansor at a court located nearest the
sponsor; or

o After the UAC has been in ORR custody for 60 days at a court located
near the care provider, or

o While in ORR custody, the UAC may request at any time to go to
immigration court earlier and not wait the full 60 days.

e (Care provider rules, responsibilities, and procedures;

e Care provider behavior management policies;

e Care provider grievance policies and procedures (See the Quick Glance to
Grievance Policies and Procedures);

e (are provider daily schedule;

¢ The UAC's rights and responsibilities;

e The fact that they will get a legal rights presentation by a legal rights attorney
{“The Know Your Rights” presentation) and will receive a pamphlet about the
immigration process;

¢ Emergency and evacuation procedures;

e Explanation regarding the possibility of transfer to another care provider facility
or an influx care facility. @

Quick Glance: Care Provider Grievance Policies and Procedures
Care providers must have written internal grievance policies and procedures that meet the
following standards.

If needed or requested by the UAC, a staff member, another youth, a family member, UAC's
legal representative or a legal service provider may help 2 UAC write up the grievance. All staff
must be trained on the grievance policy and procedures. Extra copies of the UAC grievance
forms need to be readily available to UAC.

Examples of grievance may include, but are not limited to:

--Complaints of services denied/not being provided to the UAC
--Forceful religious observation

--Unresolved complaints regarding shelter environment/living conditions
--Sexual abuse, sexual harassment, or inappropriate sexual behavior
--Breach of confidentiality by staff

UAC MAP Section 3: Services (Version 1.0) E)%h3ibit 4
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--Staff putting UAC at risk of harm
--Unnecessary monitoring of mail/phone calls

Written grievance policies and procedures must be easily understood by children and provided
in the fanguages of the majority of UAC in care. The grievance procedure must clearly explain
the following: the process for initiating a grievance, how and by whom the grievance will be
addressed and the procedure to follow if the grievance is not addressed in a satisfactory
manner.

The care provider must take into consideration the age and maturity of the child when
processing any grievance, Copies of written grievances and their final resolutions must be
maintained in the UAC’s case file.

The care provider must implement policies and procedures to identity and handle time-
sensitive incidents reported through a grievance that involve an immediate threat to the health,
safety, or welfare or a child or youth. In the case of medical emergencies, staff must ensure the
minor receives proper medical attention.

The care provider must address the grievance policy and procedures during program
orientation and post grievance procedures in a common area. Fach UAC in attendance must
receive a copy.

Care providers must report all UAC grievances according to ORR reporting policies and
procedures. (For example, if the grievance is about a fight between UAC, they report via a
regular SIR. If the grievance is about sexual harassment, they report it as a SA/SIR) The program
must provide a written decision or response to the grievance within 5 days of receipt. Care
providers must immediately respond to allegations of sexual abuse or sexual harassment
reported via a grievance. If the grievance involves an immediate threat to the health, safety, or
weifare of a UAC, the care provider must immediately respond as needed.

2. Within 48 hours of admission, the care provider must provide all UAC with a separate
orientation from any immigration-related topics, on sexual abuse and sexual
harassment policies and procedures, including but not limited to:

e Zerotolerance policy for all forms of sexual abuse, sexual harassment, and
inappropriate sexual behavior;

e The right of UAC to be free from sexual abuse and sexual harassment as well as
the UAC’s right to be free from retaliation for reporting such incidents;

e Definitions and examples of UAC-on-UAC sexual abuse, staff-on-UAC sexual
abuse, coercive sexual activity, appropriate and inappropriate relationships, and
sexual harassment:

» How to report sexual abuse and sexual harassment, including:
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o Reporting to any care provider staff member, volunteer or contractor
either verbally, in writing, or via a grievance;
o Reporting to ORR by telling an FFS or calling the ORR Hotline;
o Informing an outside community service provider via telephone or in
writing;
o Reporting to consular officials via telephone or in writing.
e An explanation of a UAC's right to receive treatment and counseling if the UAC is
abused.
e Boundaries and respecting one another.

As part of the orientation, the care provider must

e Provide every UAC with the ORR Pamphlet {What You Need to Know About
Sexual Abuse and Harassment);

¢ Provide every UAC with a care provider pamphlet that contains, at a minimum,
the following:

o The care provider's policies and procedures related to sexual abuse and
sexual harassment;

o The child or youth’s rights and responsibilities related to sexual abuse
and sexual harassment;

o How to contact diplomatic or consular personnel.

* Provide every UAC information regarding the local and/or national service
providers and organizations {local child advocacy centers, rape crisis centers,
immigrant victim service providers, and or other community service provider to
provide services to victims of sexual abuse and sexual harassment that occurred
at the care provider facility) available to assist UAC.

Care providers must document in case files that every UAC received the orientation and
the ORR and care provider pamphlets as well as the list of local and/or national service
organizations available to assist UAC, as noted in the Quick Glance below. LI =

3. As part of the orientation described in step 2 above, the care provider provides verbal
and written notice to ALL UAC regardless of gender the notice in English and Spanish
related to the Garza v. Arza court ruling as well as the ORR Pamphlet {What You Need to
Know About Sexual Abuse and Harassment) CBIJ;I-'_,

Appendix 3.3 is the Garza v. Arza notice in English and Spanish.

NOTE: The Garza v. Azarruling includes a requirement to post the English and Spanish versions
of the notice on housing bulletin boards adjacent to the notice required by ORR’s Interim Final
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Rule. Care providers must display ORR Paosters and notices in prominent locations throughout
the facility, including on housing bulletin boards, next to telephones, and throughout the care
provider facility. See UAC Policy Guide 4.7.2 Bulletin Board Postings.

4. ORR also requires care providers to post an additional notice, “The Notice for Shelters”
adjacent to the Garza v. Azar notice. In addition, providers must make available the “A
Woman’s Right to Know” booklet in places where reading materials, pamphlets, and
other information are made available to UAC, in color where possible. The booklet is
available at https://dshs.texas.gov/wrtk/

Care providers must also provide all UAC with a written copy in Spanish and English of
“The Notice for Shelters” as well as verbally explaining the content in the notice at time

of orientation.
Appendix 3.4 is The Notice for Shelters.

5. The care provider’s designated staff provides the UAC a tour of the care provider’s
facility and shows what various areas are used for, noting emergency evacuation routes
and exits. If safety does not allow for a tour, the facility layout and emergency routes
and exits must be verbally explained to the UAC.

6. The care provider documents that the UAC receives all orientation information in the
UAC case file.

3.3 Care Provider Required Services

L see Section 3.3 of the UAC Policy Guide.

OVERVIEW

This section includes procedures for all Flores mandated services for care providers in all
settings, including standard shelter, restrictive settings, and long term foster care.

Key Players Responsibilities o

Case manager or Conducts Assessment for Risk and UAC Assessment; develops Individual
clinician Service Plan and UAC Case Review (case manager).

Other care Provide services, including education, transportation, activities related
provider staff to Flores mandated services.
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Foster care
parent(s)

Provides services in a community setting

Related Forms/Instruments

Used By

Assessment for Risk Qualified case manager or clinician
(UAC Policy Guide 4.8.1 notes who may
conduct the assessment.)

UAC Assessment Qualified case manager or clinician

Individual Service Plan

Qualified case manager or clinician

UAC Case Review

Qualified case manager or clinician

Ohio Youth Assessment System (OYAS) Reentry
(RET) Tool

e OYAS-RET Interview Guide

e OYAS-RET Score Sheet

e OVYAS-RET Self Report Questionnaire

Qualified case manager or clinician in
secure and staff secure facilities

3.3.1 UAC Assessment and Case Review

L1} see Section 3.3.1 of the UAC Policy Guide.
PROCEDURES

Assessment for Risk

1. Within 72 hours of admission, a qualified case manager or clinician conducts an
Assessment for Risk to assess the UAC for risk of being a victim or a perpetrator of
sexual abuse while in ORR care. The case manager or clinician:

¢ Interviews the UAC in a private setting in a chiid-friendly and culturally

appropriate manner using all questions in the instrument (see ORR Policy

Guide Section 4.8.1 Assessment for Risk).

e Uses the specific questions in the assessment, but also draws upon their
professional training and experience to obtain additional information to
complete a thorough assessment.

e Completes all sections of the Assessment for Risk in the UAC Portal using

information gathered from a variety of sources, including, but not limited

UAC MAP Section 3: Services (Version 1.0)
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to, the Assessment for Risk interview, any other conversations with the
UAC, court records, case files, behavioral records, and other relevant
documentation.

¢ Saves a copy of the Assessment for Risk in the UAC case file. & -

2. The clinician reviews the results:

e Makes an individualized determination to ensure the safety and health of
the child, using the Assessment for Risk, along with any other completed
assessments to inform the child’s assignment for housing, education,
recreation, and other services.

¢ Considers the youth’s gender self-identification and the health and safety
of UAC when making a housing assignment for a transgender or intersex
UAC (See Policy Guide Section 4.8.2).

e Does not use the result of the Assessment for Risk to place a child on
one-on-one supervision unless there are exigent circumstances. (See
Policy Guide Section 4.8.2)

» Reports any UAC disclosures made during the assessment in accordance
with ORR policies and Procedures.

e |fthe assessment indicates that the child experienced prior sexual
victimization or perpetrated sexual abuse, ensures follow-up, as
appropriate, with any necessary medical or mental health services.

¢ |f medical or mental health referral is necessary, the UAC must receive a
medical and/or mental health evaluation no later than 72 hours after the
referral,

¢ If the UAC’s responses indicate that they fall under any of the criteria for
a mandatory or discretionary home study and/or post release services,
immediately refers the case following the referral process (see UAC MAP
Section 2.4.2 Home Study Requirement). (&

3. The case manager or clinician:

e Continuously updates the Assessment for Risk when the case manager or
clinician learns any new information that would change the housing,
education, recreation, and other service assignments of the UAC.

e Updates the Assessment for Risk every 30 calendar days while the UAC is
in care (every 90 days for UAC in long term foster care).

¢ Completes a new Assessment for Risk after each transfer within the ORR
network of care. This includes transfers to an Influx Care Facility.
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e |Immediately reports any significant changes in behaviors indicative of
emotional stress, significant shifts in behavior and/or symptoms requiring
intervention of a mental health professional to the Shift Supervisor and
Lead Clinician. @2

NOTE: Do not delete previously entered information when updating the Assessment for
Risk.

See Quick Glance: Guide to the Assessment for Risk.

Appendix 3.5 is the Assessment for Risk.

Quick Glance: Guide to the Assessment for Risk

UAC Basic Information—Auto-populates in the UAC Portal.

Information Clinicians or Qualified Case Managers Obtain from Child or Youth—Document the
UAC's responses.

Questions for Clinicians or Qualified Case Managers to Answer—Document your professional
assessment of the individual case based on observations and information reported by the UAC
during the interview and review of case files and other records.

Housing, Other Service Assignments, and Follow-Up—Document any housing or other service
assignments needed to ensure the safety and well-being of the UAC. Indicate specific actions
and follow-up. If housing and other service assignments changed at any time, including after
the initial placement, describe the change, the reason for the change, and date in this section.
Certification—Enter the signature of the official completing the assessment including name,
title, and the date and time the assessment was completed. If using a translator, have the
translator enter his/her signature, name, the language translated, and the date and time the
assessment was completed.

UAC Assessment

1. Within 5 calendar days of admission, a qualified case manager or clinician conducts a
UAC Assessment by
e Interviewing the UAC in a private setting using the /nterviewing Guidance
for Clinicians and Case Workers to evaluate the UAC for services and as a
basis for the UAC's release plan.
e Completing all sections of the UAC Assessment in the UAC Portal (See
Quick Glance: Guide to Completing the UAC Assessment). @

Appendix 3.6 is the Interviewing Guidance for Clinicians and Case Workers.
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2. If the qualified case manager or clinician needs to update the UAC Assessment past the
five calendar day time frame, he or she enters the additional required or relevant

information into the UAC Case Review. D[E]

3. If the UAC’s responses indicate that he/she falls under any of the criteria for a
mandatory or discretionary home study and/or post release services, immediately refers
the case following the referral process (see UAC MAP Section 2.4.2 Home Study
Requirement).

4. The UAC Assessment must be fully completed before:
¢ Submitting 2 home study referral
e Submitting a release recommendation
e Submitting a transfer request except in the case of an emergency transfer
e The case coordinator issues a third-party recommendation. @

NOTE: Complete a new UAC Assessment after each transfer within the ORR network of care.

Quick Glance: Guide to the UAC Assessment

The UAC Assessment interview must be in a private setting. The interviewer must phrase
questions in a child-friendly and culturally appropriate manner to engage the UAC. The
interviewer must ask follow-up questions based on the UAC responses to obtain as much detail
needed to inform the following: individual service plan, safety plan, and the UAC's release plan,
regardiess if the questions are explicitly stated in the UAC Assessment instrument and the
Interviewing Guidance for Clinicians and Case Workers.

Inform the UAC that self-disclosures of previously unreported criminal history or violent
behavior to any other children, care provider staff, ORR, or others may result in the child’s
transfer to another care provider facility and may affect their release.

The questions may be asked out of order so that the interview may flow naturally.

Assessment of the UAC does not end with the interview. The interviewer must continue to build
a rapport with the UAC and continuously assess him/her while the UAC remains in ORR care.

UAC Basic Information—Auto-populates in the UAC Portal.

Additional Basic UAC Information—Document the city and neighborhood of origin, previous
placement, religious affiliation, case manager’s name, and clinician’s name.

Journey and Apprehension—Document the circumstances leading up to and including the
UAC's journey to the United States and his/her apprehension.

Family and Significant Relationships—Document familial and other significant relationships in
the UAC’s country of crigin and in the United States.
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Medical—Document any health concerns raised by the UAC, the UAC’s medical and medication
history, and any reported allergies. Review the UAC Portal Health Tab to ensure that the initial
medical exam was completed and fully documented. If a medical exam is not completed, notify
medical staff immediately. If the information required is in the UAC Portal Health Tab, write
“see Health Tab” in lieu of entering the information.

Education—Document the UAC’s academic history in order to determine the appropriate
educational services for the UAC.

Legal—Document the provision of legal services while in ORR custody and whether the legal
service provider identified possible legal relief.

Criminal History—Document any criminal history disclosed by the UAC to help determine if the
UAC is in the appropriate level of care or if the UAC needs further assessment.

Mental Health and Behavior—Document the UAC's mental status during the interview to
evaluate the UAC's level of post-traumatic stress, depression, and exposure to violence and the
UAC’s substance use history.

Trafficking—Document any trafficking concerns in the UAC's country of origin, during the UAC’s
journey, and in the United States. This includes concerns related to coercion, debt
bondage/labor trafficking, and commercial sex trafficking.

Mandatory TVPRA 2008—Document whether the case requires a TYPRA-mandated home
study based on information gathered in the assessment and from any other relevant sources.
Additional information—Report any additional information that may be pertinent to the UAC's
identified needs that has not been covered in the sections above or that requires further
elaboration. Identity assessment areas that require immediate follow-up or intervention. Note
any significant issues that are not urgent but may require additional assessment, observation,
or services.

Certification—Enter the signature of the official completing the assessment including name,
title, and the date and time the assessment was completed, If a translator was used, have the
translator enter his/her signature, name, the language translated, and the date and time the
assessment was completed.

Appendix 3.7 is the UAC Assessment

Individual Service Plan

1. Within 5 calendar days of admission and concurrent with completion of the UAC
Assessment, the case manager uses information gathered from preceding interviews
and assessments (i.e., Initial Intakes Assessment, UAC Assessment, Assessment for Risk)
to complete in the UAC Portal an Individual Service Plan {ISP) for the UAC (see Quick

Glance: Guide to the 1SP). (DD

2. Creates a new /SP every 30 calendar days after admission— {90 calendar days for LTFC)
and any time there is a substantive changes in the UAC’s case information. NOTE: the
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30 days is always after admission, even though another ISP might have occurred in the

interim. @0

NOTE: Complete a new ISP after each transfer within the ORR network of care.

Quick Glance: Guide to the ISP

Case managers complete the following sections of the /SP in the UAC Portal:

UAC Basic Information—Auto-populates in the UAC Portal.

Mandatory Services—Document the start and end date and the person responsible for
mandatory services. If the service only occurs once and does not span over multiple days, the
start and end dates will be the same. If the service is ongoing, an end date does not need to be
entered until the UAC is released from care.

Other Services (optional)—Document any additional services; enter the type of service, task,
frequency, start and end date, and person responsible.

Certificate—Enter the signature, name, title, and date and time the ISP was completed. Include
a copy of the certified ISP in the UAC case file.

Appendix 3.8 is the Individual Service Plan.
UAC Case Review

1. After 30 calendar days in care or when substantive changes or receipt of additional
information after the UAC Assessment is complete, the case manager completes all
sections of the UAC Case Review in the UAC Portal. See Quick Glance: UAC Case Review.

@g0

Quick Glance: UAC Case Review

Case managers complete the following sections of the UAC Case Review in the UAC Portal:

JAC Basic Information—Auto-populates in the UAC Portal.

Medical—Document any observable or reported medical needs. If any observed or reported
medical concerns are checked in this section, they must be immediately reported to the
clinician, lead case manager, program director, shift supervisor, and/or any on-call medical staff
member for further guidance on the need to seek immediate medical care.

NOTE: If the information required in this section is in the UAC Portal Health Tab, the case
manager may write “see Health Tab” in lieu of entering the information.

Legal—Document provision of legal services while in ORR care and whether the legal service
provider identified possible legal relief.

Trafficking—Document any trafficking concerns in the UAC’s country of origin, during the UAC’s
journey, and in the United States. This includes concerns related to coercion, debt
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bondage/labor trafficking, and commercial sex trafficking. NOTE: Click “yes” to the question
that the child is a victim of a severe form of trafficking in persons if ORR has issued a trafficking
eligibility letter for the UAC even if the case is still waiting for the final Trafficking Eligibility
Letter from OTIP.

Mandatory TVPRA 2008—Document whether the case requires a TVPRA-mandated home
study based on information gathered in the assessment and from any other relevant sources.
Recommendations—Document the current release recommendation for the UAC,

Care Plan—Document actions taken and outline care plans that have or will be implemented to
address reunification, legal, and mental health needs, and/or issues.

Certificate—Enter the signature, name, title, and date and time the assessment was completed.

2. if the UAC's responses indicate that he/she falls under any of the criteria for a
mandatory or discretionary home study and/or post-release services, the case manager
immediately refers the case following the referral process in UAC MAP Section 2.4.2.

3. The case manager maintains direct contact with each UAC in care and meets at least
once a week with each UAC to discuss reunification options. The case manager
documents the weekly meetings with the UAC and communication with potential

sponsars in the UAC case file. @

4, The case manager continuously updates the UAC Case Review within 30 calendar days
after admission {90 days for LTFC) or in the following circumstances:
e The care provider receives required or relevant information that was
unknown during the time of the assessment
¢ The care provider receives additional information from the UAC or other

sources.

NOTE: Do not delete previously entered information when updating the UAC Case
Review. @

5. The case manager creates a new UAC Case Review:

e Every 30 calendar days after admission into a shelter, staff secure,
secure, transitional foster care or residential treatment center care
provider facility

e Every 90 calendar days after admission into an ORR long term foster care
program

¢ Anytime thereis a substantial change in the UAC’s case information {e.g.,

upon reunification, age out, or voluntary departure) @

Appendix 3.9 is the UAC Case Review.
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UAC with Known, Disclosed, or Alleged Violent Criminal History

1. In addition to the Initial intake Assessment, UAC Assessment, ISP, and UAC Case Review,
the case manager gathers criminal history information as described in the Quick
Glance: Guide to UAC with Known, Disclosed, or Alleged Violent Criminal History.

The case manager immediately elevates the criminal history information to the
clinician, case coordinator and the assigned FFS to review placement based on the
alleged crime and completes an SIR and notifies the UAC’s parents/legal guardian,
potential sponsor, attorney of record or the local legal service provider, and child
advocate, if applicable. The FFS reviews the case, placement, and sponsorship and
notifies DHS ICE to request that they verify the criminal activity, which may include an
Interpol check or record request from the UAC’s Consulate.

For UAC with known, disclosed, or alleged violent criminal history, clinicians must
request a psychologist perform a psychological risk assessment as described below.
Where appropriate, collect criminal history information and the completed
psychological assessment. The psychological assessment must be completed within 7
business days of the child’s admission (or when care provider is made aware of the
criminal history. The psychological evaluation focuses on:

e Current level of functioning

e Treatment recommendations

e Placement recommendations

e Risk assessment

¢ Psychosexual (if applicable) €&

2. The clinician reviews the psychological assessment in collaboration with the case
manager to determine if the UAC is in the appropriate placement level of care and if
the UAC needs any additional services.

3. The case manager notifies the assigned FFS and case coordinator of any case updates
and follows ORR home study policy and procedures for cases that meet the TVPRA or

other home study criteria. B

Quick Glance: Guide to UAC with Known, Disclosed, or Alleged Violent Criminal

History L _

If a UAC has a known, disclosed, or alleged violent criminal history that includes violence
toward others (e.g., murder, attempted murder, rape, sexual assault, assault with a deadly
weapon, arson, an act that resuited in the serious injury or death of another), the case manager
and FFS work together to gather information about the activity.
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UAC Adjudicated in the United States

The case manager:

-- Obtains UAC criminal records, court records, court disposition, correctional detention
records, child welfare records, mental health records, dental records, medical records, police
reports, proof of rehabilitation, and letters of explanation of the incident(s).

--Identifies and contacts the parole or probation officer and/or child welfare worker assigned to
the UAC, if any.

If the case manager is unable to successfully obtain criminal records or contact the courts or
law enforcement entities, he/she documents attempts to obtain additional information and
elevates the issue to the FFS for assistance.

If eriminal records are no longer available because they have been expunged, the case manager
verifies as much information as possible with the relevant court or law enforcement entity;
documents efforts to obtain information in the UAC Case Review, and proceeds with making a
recommendation regarding the suitability of the potential sponsor and current ORR placement
level,

UAC Reportedly Involved in Criminal Activity in His/Her Country of Origin

The case manager

--Reaches out to the Country of Origin Consulate for assistance in corroborating any allegations.
NOTE: Do not reach out to the Consulate if the UAC has filed a credible fear claim.

The FFS

--Asks DHS and/or other law enforcement entities for assistance in verifying criminal activity in
country of origin.

Alf UAC in Secure and Staff Secure

1. All UACs placed in secure and staff secure must undergo a risk assessment within 30
days of referral to the program by a clinician trained in the use of the Ohio Department
of Yauth Services (OYAS} Reentry Tool, which is comprised of the OYAS-RET interview
Guide, OYAS-RET Score Sheet, and OYAS-RET Self Report Questionnoire. Clinicians use
OYAS Reentry Tool in conjunction with other appropriate clinical assessment tools and
their professional judgement to establish a comprehensive assessment of risk level. The
clinician uploads completed OYAS-RET Interview Guide, OYAS-RET Score Sheet, and
OYAS-RET Self Report Questionnaire into the UAC Portal and saves copies in the UAC
Portal and in the UAC case file.

NOTE: Prior to the interview, the clinician must inform the UAC that self-disclosures of
previously unreported criminal history or violent behavior to any other children, care
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provider staff, ORR, or others may result in the child’s transfer to another care
provider facility and may affect their release. (DJT'

2. UAC in staff secure and secure undergo a re-assessment every 30 days following the
initial OYAS assessment and the file updated in the UAC Portal and case file. @]

See also UAC MAP Section 1.4.2 30 Day Restrictive Placement Case Review.

Appendix 3.10 Includes screen shots of the OYAS RET Interviewing Guidance, OYAS RET Score
Sheet and the OYAT Reentry Self-Report Questionnaire.

CASE MANAGEMENT

1. Case managers are responsible for gathering and maintaining the UAC case records.
This includes keeping the UAC Portal up-to-date as well as the hard copy file. See Quick
Glance: Summary of UAC Case Records. Case managers manage the case file by:

e Timely entry and organization of documents, records, and any other
information in the UAC case file.

* Including records generated and gathered for the UAC and his/her
sponsor.

e Storing hard copy UAC case files in a secure location accessible only to
case managers, clinicians and other designated staff and archiving
records in a secure location.

Quick Glance: Summary of UAC Case Records

The master case file is the compilete UAC file. For service delivery, programs typically maintain
documents separately while the child is in care {i.e. the phone logs might be housed in areas
where UAC make the actual calls, medical usually keeps their documents separate while the
child is in care, some required document are on the UAC Portal etc.)

When a child is discharged, programs must consolidate all the separate files into a master case
file, so that all the information is in one place. Depending on the facility, the master case file is
either electronic or hard copy or a combination of both.

The UAC Case File includes {and may include other relevant information) (See also Section
5.6.2):

--Criminal or delinquency records, including but not limited to, police reports, arrest records,
court infermation, and probation records

--Psychological, psychiatric, and/or psychosocial records

--Individual Service Planning
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--Educational assessments and records, including individualized education plans, report cards,
and other education status updates

--Clinical screening tools

--Medical records, including but not limited to, immunization records, TB tests, physicals,
prescription information, specialist visits, ER visits, drug and alcohol treatment, Treatment
Authorization Requests, other medical treatment and follow-up

--Dental records, including but not limited to, documenting the UAC’s scheduled dentist visit,
reporting on the dental visit, any dental exams and any dental work

--Significant Incident Reports and internal incident reports

--Official ORR forms {such as Placement Authorization, Notice of Placement in a Restrictive
Setting

--Any documentation required under State licensing

2. Case managers must meet with each UAC at a minimum of once a week to assess and
discuss case outcome goals and services. UAC placed temporarily in hospitals and
mental health facilities should continue to receive visits from case managers at a
minimum of once a week to assess and communicate the needs and progress of UAC to
the care provider staff and the FFS. Case managers must document these meetings with

the UAC in the case manager notes section of the UAC case file.

3. Case manager must participate in weekly staffing meeting with care provider staff and
the Case Coordinator to provide recommendations for best course of action on behalf of
UAC. {See additional case management consultations for UAC in restrictive
environments).

3.3.2 Long Term and Concurrent Planning

[0 see Section 3.3.2 of the UAC Policy Guide.

3.3.3 Screening for Child Trafficking and Services for Victims

I see Section 3.3.3 of the UAC Policy Guide,

PROCEDURES
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UAC Assessment tool

L See Section 3.1.1 of the UAC Policy Guide.

Referrals

1. if the care provider suspects the child may be a victim of trafficking, refer the case to the
Office on Trafficking in Persons (OTIP) within 24 hours. &

2. Care provider make referrals by emailing the child’s Significant Incident Report {SIR) with
trafficking concerns and the child’s UAC Assessment to Childtrafficking@acf.hhs.gov. DX

3. Incases where the care provider is uncertain whether a child may be a victim of
trafficking, or if the care provider is uncertain whether to make a referral, the care
provider can email OTIP at Childtrafficking@acf.hhs.gov or call OTIP at 202-205-4582 to
schedule a case staffing. D'

Eligibility and Interim Assistance Letters
[0 See Sections 3.3.3 and 5.6.2 of the UAC Policy Guide

1. OTIP issues and mails the Eligibility and Interim Assistance Letters to the care provider
facility in which the child is currently housed. The care provider must retain the letter
until the child leaves the care provider’'s custody. The original letter must go with the
child upon release or transfer per 5ection 5.6.2 of the UAC Policy Guide.

2. If the care provider submitted a referral to OTIP and the child leaves the care provider’s
custody before the Eligibility or Interim Assistance Letter arrives, the care provider must
immediately notify OTIP and provide an updated address and point of contact for the
child by emailing Childtrafficking@acf.hhs.gov. The timely notification of a change of
address is imperative to ensure that the child can access time-limited benefits and
services. X

When a care provider receives Eligibility and Interim Assistance Letters while the child is in
their care:

1. The care provider must explain next steps and help the child and child’s sponsor to
understand the benefits and the services available to the child, including comprehensive
case management services through the Trafficking Victim Assistance Program {TVAP).

¢ [nformation about services is available here:
https://www.acf.hhs.gov/sites/default/files/otip/traffickingservices.pdf

e [nformation about TVAP case management services is available here;
https://www.acf.hhs.gov/otip/trafficking-victim-assistance-program-grantees
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2. When OTIP issues an Interim Assistance Letter, OTIP will include a TVAP provider on the
email to help facilitate the process of connecting the child to TVAP case management
services. After receipt of this email, the care provider must give the TVAP provider the
child’s most recent contact information to ensure the child receive services. <

3. The care provide must explain to the child and child’s sponsor the importance of
keeping the original copy of the Interim Assistance and/or Eligibility Letter in order to
access benefits and services.

4. If there are any questions regarding victim assistance, benefits, or local service referrals,
the care provider, child, or child’s sponsor can call the National Human Trafficking
Hotline (NHTH) at 888-373-7888, which is available 24 hours a day, 7 days a week. =

5. If there are any questions about state-specific protocols for benefits and services, the
state refugee coordinators can provide further guidance.

6. Document the details of these discussions and explanations in the UAC case file. ]

When a child has a case that is being reviewed by OTIP and is discharged from the care of a care
provider prior to receiving the Eligibility or Interim Assistance Letter determination, the care
provider must:

1. Explain the Child Eligibility process to the child and child’s sponsor to help them to
understand that the child’s case is still under review by OTIP and to expect an upcoming
decision on their case from the care provider, post-release services worker, or the
identified point of contact.

2. Explain to the child and child’s sponsor what to do should the child receive an Interim
Assistance and/or Eligibility Letter, as well as the benefits and the services that are
available to the child should the child be issued a letter.

3. Explain to the child and child’s sponsor the importance of keeping the original copy of
the Interim Assistance and/or Eligibility Letter in order to access benefits and services.

4. When OTIP issues an Interim Assistance Letter, OTIP will include a TVAP provider on the
email to help facilitate the process of connecting the child to TVAP case management
services. While the child may be in the care of their sponsor, after receipt of this email,
the care provider must give the TVAP provider the child’s most recent contact

information so that the child receives services. D4

5. If there are any questions regarding victim assistance, henefits, or local service referrals,
the care provider, child, or child’s sponsor can call the National Human Trafficking
Hotline (NHTH) at 888-373-7888, which is available 24 hours a day, 7 days a week. ‘&
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6. if there are any questions about state-specific protocols for benefits and services, the
state refugee coordinators can provide further guidance.

7. Document the details of these discussions and explanations in the UAC case file.

3.3.4 Safety Planning

L see Section 3.3.4 of the UAC Policy Guide.

Care providers must develop a written safety and security plan contained in the care provider’s
policies and procedures to maintain safety. The safety plan must address the following
emergencies: runaways, evacuations, medical and mental health emergencies, and disease
outbreaks.

Care providers and foster care programs and homes must meet the safety requirements
maintained by their local/state licensing entity, fire code regulations, and local zoning and
building code regulations.

Care providers must submit ali state and local licensing reports including citations, monitoring
assessments and corrective actions, to the ORR PO within three business days of receipt of
such reports, citations, or assessments. DD

Safety Planning far Field Trips ar Other Off-Site Outings

The program must consider staffing ratios for field trips and outings for the safety of UAC as
well as the type of outing. The ratio should be higher than expected under normal conditions.

UAC not eligible for field trips or outings include:

e Those currently on 1:1 supervision

e Those determined to be a run risk

e UAC who have not completed all initial assessments

e UAC whose identity is in question

s UAC with behavior in last 48 hours that if done in public would draw unnecessary
attention to all UAC at the outing or be deemed unsafe or aggressive.

Procedures far UAC Who Run Away

In cases involving an unauthorized absence by a UAC {runaway), care providers should NOT
discharge the UAC for 24-48 hours {depending on the circumstances}. They should follow
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emergency SIR reporting and notifications procedures that are outiined in the ORR Ops Guide
Section 5.7.2. Emergency Incidents, s

Evacuatians

Care providers must establish written evacuation plans for implementation in the event of
earthquakes, fires, hurricanes, tornadoes, other natural disasters or other potentially
dangerous situations that threaten the safety of the program or the UAC’s placement.

Foster care provider agencies shall have an evacuation plan for all foster homes. Emergency or
respite care homes may be designated for this purpose. Foster care programs that provide
other ORR residential care may use the shelter care facility, where appropriate.

Procedures shall also include a list of agencies and individuals to notify in the event of an
evacuation. The list must include all relevant ORR contacts, the DHS, and local law
enforcement. The emergency contact list shall be posted in the care provider’s office area
in a visible location.

Care providers shall identify information of importance to transport during the evacuation,
including information on each UAC {identifying any health information, including allergies and
prescription medications), a photo of each UAC, information on each UAC’s potential sponsor,
and important telephone numbers.

Additionally, care providers shall identify items of importance to transport during the
evacuation, including medications taken by any UAC, and any other items that are essential to
the well-being of any individual or group of UAC. In the event of an emergency, care provider
staff will not be expected to physically remove case files. However, care providers shall have in
place procedures to protect service and organizational records, whether in electronic or paper
form, from destruction by fire, water, loss, other damage and from unauthorized access. Care
providers are expected to comply with their state licensing requirements regarding the
protection of records.

Care providers must conduct evacuation drills every 60 days to ensure maximum

preparedness in the event of a disaster or potentially dangerous situation. Additional
evacuation drills may occur depending on state licensing requirements. Each drill must

use alarms and the complete and orderly evacuation of the building. Care providers must follow
state licensing requirements pertaining to the specific content of the drill. Foster care programs
must follow state licensing requirements for evacuation drills with all foster homes providing
care to the ORR. &
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3.3.5 Academic Educational Services

L see Section 3.3.5 of the UAC Policy Guide.

1. Within 72 hours of admission, a teacher or trained staff must assess a UAC to
determine an individual educational competency level and document the assessment in
the UAC case file and in the Education Tab under Assessments in the UAC Portal. {See
Fig. 3.3) @

Fig. 3.3 Education Assessment Tab

i ALsesshvent

nf Wnfarmation

2. Care providers must design a minimum of six hours of educational coursework to meet
the unique competency levels of the UAC in care (as well as the Flores requirements),
including linguistically appropriate educational materials and English language training,
Monday through Friday, throughout the year. The care provider must submit the
curriculum to the PO for approval. (See below for exceptions for LTFC and Parenting
UAC. Breaks for federal holidays do not need ORR approval.} Educational field trips may
count toward the six hours of coursework if approved by the PO.

Daily class attendance must be documented in the UAC's case file. Care providers must
provide academic reporting and progress notes on the UAC including transcripts, grades,
or other assessments. These documents must be updated in the case file and in the
UAC Portal. |,
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3. Upon release to a sponsor, the care provider must include educational assessments and
records. (See UAC MAP Section 2.8 Release from ORR Custody.) (B;.

Parenting UAC

Parenting UACs who recently had a baby should follow the doctor’s orders regarding when they

may return to a full school day. The care provider should email the PO and FFS when a UAC will

be out of school for an extended period of time and when the UAC returns to the classroom
setting. For UAC who have toddlers, the care provider must care for the toddler so that the UAC

may attend school.

Long Term Faster Care

UAC who are in LTFC receive academic instructions in a community setting. Because most
schoal districts do not offer year round academic instruction, LTFC providers must work with
their POs to develop a summer learning schedule for UAC in care.

3.3.6 Vocational Educational Services

L1 See Section 3.3.6 of the UAC Policy Guide.

1. Vocational programs may not replace academic education or substitute for basic subject
areas, nor the required six hours of academic instruction,

2. The care provider must obtain prior authorization from their assigned PO before
implementing a vocational program. The following information must be submitted in the
authorization request:

UAC MAP Section 3: Services (Version 1.0)
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Name of vocation or trade

Rationale

Staff qualifications

Location of vocational training

Safety precautions (staff)

Safety education (students)

Student capacity

Frequency and duration of course

Community partnerships

Course curriculum

Policy and procedures for standardizing the process of selling UAC
created items and dispensing funds to the UAC from a sale of any item
made by a UAC,
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3.3.7 Services Related to Culture, Language, and Religious
Observation

L1 See Section 3.3.7 of the UAC Policy Guide,

1. The care provider must support the cultural identity of UAC through various programs and
services, which may include:

¢ Contact with family or other support system through telephone calls,
letters, or visits

e Addressing the UAC by his or her given names

» Inclusion of cultural awareness in daily activities, such as menus, clothing,
and hygiene routines

e Celebration of culture-specific events and holidays

¢ Academic education covering various cultures within a classroom setting

2. Care providers must ensure that UAC obtain skills necessary for acculturation in the United
States. In addition to English language classes, services may include:
e Access to community services
e Academic learning, including geography
e (elebration of U.5. holidays
e Discussion of US. laws
¢ Food and entertainment (e.g., music, books, magazines, and dancing)
¢ Field trips to local historical, scientific, or cultural points of interest

3. Care providers must make every effort to provide on-site staff or interpreters who speak
the native language of each UAC, If staff or on-site interpreters are unavailable in the
geographic region of the care providers, they may utilize a paid translation services, such
as a telephone-accessible language line,

4, Care providers must make every reasonable effort to provide services in the UAC's
preferred language. The UAC may choose to communicate in his or her preferred or native
language {safety of UAC and staff permitting).

5. Care providers must grant UAC every opportunity to observe and practice their spiritual or
religious beliefs. Care providers must provide the following:
¢ Assurances that religious and spiritual beliefs, including food preparation
and dietary restrictions are permitted and accommeodated;
» Internal procedures reflective of ORR religious services policy
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¢ Religious items, books, or clothing at the UAC’s request, provided that
these requests are reasonable.

3.3.8 Recreation and Leisure Time Services

L see Section 3.3.8 of the UAC Policy Guide.

1. Care providers must have a recreation and leisure plan that includes daily outdoor activity,
weather permitting. The plan:

e Must include at least one hour per day of large muscle activity and one
hour per day of structured leisure time activity that does not include time
spent watching television.

e Beincreased to three hours on days when school is not in session.

¢ Not be included in the 6 hours per day of required educational services,

s Account forinsufficient onsite recreation areas by taking UAC to off-site
parks, community recreation centers or other locations (off-site
recreation involves a higher staff-to-child ratio—see staff ratios for field
trips and outings).

NOTE: Care provider may not restrict outdoor recreational time because a UAC has
previously run away or is a flight risk. Care providers are required to mitigate any flight risk
concerns and allow UAC access to outdoor activities.

2. Care provider must provide, at a minimum, one monthly opportunity for escorted visits to
the surrounding community for all UAC.

3. Foster parents must provide opportunities for recreation as part of the regular activities of
the family, UAC in individual foster homes must participate in normal family and
community activities with consideration to the demands of school, homework, and extra-
curricular activities.

4. Care providers must document UAC’s participation in physical activity, leisure time and off
site visits in the UAC case file.

3.3.9 Nutritional Services

L see Section 3.3.9 of the UAC Policy Guide.
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3.3.10 Telephone Calls, Visitation, and Mail

LI see Section 3.3.10 of the UAC Policy Guide.

1. Care providers must develop internal procedures to accommodate potential visitors and
include safety and privacy measures to ensure that the UAC and facility are safe and that
the UAC may communicate with the visitor in private. The care provider should ensure the
UAC's case file includes the approved list of visitors and a log documenting any visits.

2. Care providers must provide UAC the opportunity to make a minimum of two telephone
calls per week {minimum 10 minutes each) to family members and/or sponsors in a private
setting—this includes those living in the United States and abroad. UAC telephone calls
must be private. A clinician or case manager or other professional staff may only listen in
on a UAC conversation with the approval of the FFS, based on safety concerns. Care
providers must document the weekly phone calls in the UAC case files as well as a list of
approved contacts.

3. Care providers may use social media under supervision of the case manager to find and
contact family members or potential sponsors for a particular UAC. A case manager or
other staff must supervisor the use of social media for these purposes. While in care, UAC
may not post to a social media site. Pictures or any identifying information of UAC in care
{present aor in the past) should not be posted to the care provider's Facebook or in any
other care provider social media content.

4, UAC in LTFC may have access to cell phones and social media. The LTFC provider must
ensure that every foster parent has ground rules in place on the safe use of social media
and electronic devices, including cell phones and computers. Ground rules should reflect
the following best practices:

¢ No UAC under the age of 13 may join Facebook or other social media

sites.

e Privacy settings for the Internet and Facebook must be set to the strictest
levels.

¢ Keeping the computer in a central location and high traffic zone for all
users.

e Arequirement that all UAC understand the ground rules for social media
and cell phone use in the household.

e Telling UAC to avoid responding to questionnaires, free giveaways and
contests (these links make children susceptible to identity theft).

e Foster parent monitoring of pictures posted by UAC online and vetting of
friends to make sure he/she is not a target. (A UAC’s online friends
should match his/her friends. Foster parents must have access to UAC
Facebook page at any time.}
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e Limiting use of computer, cell phone, and TV or gaming systems {i.e., only
allowing cell phone usage at certain hours in the evening or after
homewaork is completed).

e Fducating UAC on importance of protecting their anline reputation and
being aware of online dangers.

e Foster parents must demonstrate and insist on proper technology
etigquette, such as no bullying or teasing. Adults in the household must
also teach youth to avoid disclosures and sharing of personal
information, such as where they will be at a certain time or other
information that may put them or others at risk of harm.

3.3.11 Clothing and Personal Grooming

L1 see Section 3.3.11 of the UAC Policy Guide.

1. Care providers must confiscate or cover any gang-related UAC tattoos, accessory or
other item by:

¢ Covering gang symbol tattoos at all times

e Replacing or repairing immediately defaced care provider property,
including schools books and notebooks with gang-related symbols

e Confiscating clothing with any religious symbol that may denote gang
affiliation

e (Confiscating clothing worn by UAC in a certain manner that denotes gang
affiliation

» Room checks to ensure that UAC are not defacing property with gang
symbols.

Further procedures may be developed by the care provider as deemed necessary and
safe for containing gang-related symbols, tattoos, and accessories. =

2. Upon UAC arrival, the care provider must wash and store the UAC clothing and must
supply the UAC with clothing for court dates, classrooms, cutdoor recreation, and
sleeping, as well as undergarments and footwear and personal grooming items.

3. At aminimum of once a week, staff will collect soiled clothes to wash and return to the
UACin a timely manner.
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4. Care providers may require UAC to wear school uniforms during school hours and
school-related outings as long as UAC are allowed to wear their personal clothing at all
other times.

3.3.12 Assignment of Chores

L) see Section 3.3.12 of the UAC Policy Guide.

1. Care providers must have written policies and procedures for chores that reflect the
following:

e UAC may not be assigned chores that generate income for care providers
or replace duties of paid staff

e UAC must be medically screened before being assigned chores

e Assignments must be developmentally and age appropriate

¢ Chores must not interfere with participation in educational services,
leisure or recreation, or meal times, as weil as time set aside for showers
or other personal hygiene activities

e UAC has the right to request an accommaodation to a chore type or
schedule based on religious or cultural beliefs

¢ Chores mayinclude the maintenance of a child’s sleeping area and
personal space as well as help cleaning classrooms

e Staff and not UAC should apply any cleaning agents

e  UAC should not be responsible for cleaning bathrooms in common areas

e UAC must have equal cleaning responsibilities

¢ Chores/cleaning may not be used as a means of punishment

¢ (Cleaning supplies must be maintained in a locked area

e UAC may not be forced to maintain uncomfortable positions while
cleaning and must wear appropriate clothing and footwear

3.3.13 Behavior Management

Q) see Section 3.3.13 of the UAC Policy Guide.

All care providers (including LTFC) must have a behavioral management plan that meet child
welfare best practice standards. All interventions must be positive and strength-based. Care
providers may never subject UAC to corporal punishment, humiliation, mental abuse, or
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punitive interference with the daily functions of living, such as eating or sleeping. Behavior
management plans must not affect the requirements of the Flores Settlement Agreement,
including daily outdoor activity or leisure time.

The strength-based behavioral management policy must include the following:

e Credentials of the personnel involved in developing, approving, implementing,
monitoring, and overseeing the implementation of the behavior management
policy and procedures.

e System for training and assuring the competency (both written and practical) of
individuals involved in all facets of behavior management.

e Procedures on how to handle, report, and follow-up behavioral incidents and
emergencies.

¢ Documentation that all staff who come into contact with children subseribe to a
Code of Ethics.

s Policy of providers that indicate that they must comply with discipline and
restraint requirement as stated within the state licensure requirements.

e (Crisis prevention/intervention procedures (i.e., approved de-escalation
technigques, system for elevating instances of behavior that are dangerous to self
or others to trained staff for review)

o Clearly articulated rules for the facility/home, list of minor and major behavioral
infractions, earned privileges, and system for discipline that allow UAC to
develop self-control, positive coping skills and the ability to assume responsibility
for his or her actions.

e Anytime of solitary time as a result of behavior must meet state licensing
standards.

PROCEDURES

1. Care providers must submit their behavior management plan to their PO for approval.

D<

2. Care providers and foster/group homes must post the program rules and grievance
procedures in English and language of majority of UAC in care.

3. Care providers may conduct drug testing of UAC in accordance with state licensing
requirements. Care providers must have reason for testing the minor and document the
information in the minor’'s medical records in the UAC Portal and in the UAC case file.
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Behavior management plans must not include drug testing as a consequence or as a
form of intervention.

3.3.14 Transportation Services

L1 See Section 3.3.14 of the UAC Policy Guide.

1. Care providers must comply with all local licensing requirements and state and federal
regulations, including but not limited to the following:

e Train all staff responsible for transporting UAC.

e  Transport UAC in a safe and humane manner and under the supervision
of trained and experienced personnel.

e Transport UAC in a manner that is appropriate to the UAC's age and
physical and mental needs, including proper use of car seats for young
children.

¢  Transport UAC with special needs in vehicles that can best accommodate
their needs.

e The number of staff escorts must meet {or exceed) the minimum
staff/child ratio required by the transporting care provider’s licensing
agency.

e Tothe greatest extent possible under the circumstances when
transporting UAC, assign transport staff of the same gender as the child
or youth.

* Maintain constant “line of sight and sound” supervision of each UAC
during transport.

o All occupants must wear a seat belt when the vehicle is moving.

¢ The driver must have a valid state driver’s license and have a cleared
driving record.

¢ The driver must drive defensively and take care to protect the occupants
and vehicle, obey traffic laws, and report damage or accidents
immediately to the care provider.

e Complete a vehicle inspection report, including an odometer reading,
following each trip.

¢ (reate and maintain a manifest of UAC transported and account for each
UAC at exit arentrance of the vehicle.

e Regularly maintain and inspect all vehicles used for transportation.

¢ Take immediate action for any defect that could render the vehicle
unsafe and/or inoperable.

2. For any secure transportation:
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¢ |t must involve a trained care provider staff or an agency experienced in
secure transportation, Training must include the following: conflict
resolution without the use of physical or mechanical restraints, the safe
and effective use of approved soft restraints, and the emergency use of
safe and approved physical restraints during an emergency response.

e Trained shelter ar foster care staff may transport UAC in their care to a
staff-secure or secure placement as lang as the staff’s or UAC's safety is
not compromised.

o Make all transportation decisions on a case-by-case basis in consultation
with the FFS.

e For UACin ORR funded staff secure facilities, shelter facilities, group
homes, and foster care homes, ORR prohibits the use of mechanical
restraints at any time.

e Fortransport of UAC's in ORR-funded secure detention facilities, ORR
authorizes (but does not require} the use of soft restraints. if the
transport can be safe and secure without mechanical restraints, then do
nat use restraints. ORR does not authorize hard restraints except in an
emergency response during a secure transport.

Care providers must submit to their PO operational details concerning secure
transportation services, use of mechanical restraints during secure transport and use of
mechanical restraints in response to an emergency.

3. UAC with serious physical or mental health issues or exposed to a communicable disease
should not be moved until medically cleared by a health care professional or ORR is
consulted.

» The health care professional must email the medical clearance to the
care provider and the FFS.

» |[f a care provider must move a UAC with a communicable respiratory
disease (e.g., infectious TB), the UAC must wear a mask at all times and
the care provider must implement Universal Precautions. If exposure is
undetermined, the care provider should employ an emergency vehicle
and consult with the Division of Health for Unaccompanied Children
(DHUC).

3.3.15 Use of Restraints or Seclusion in Emergency Safety
Situations in RTCs

LI See Section 3.3.15 of the UAC Policy Guide.
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3.3.16 Notification and Reporting of the Death of a UAC

L see Section 3.3.16 of the UAC Policy Guide.

Care providers must follow SIR reporting and notification procedures (see ORR Ops Guide
Section 5.8.1 Emergency Incidents).

3.3.17 Use of Restraints During Transport and in Immigration
Court

LI see Section 3.3.17 of the UAC Policy Guide.

3.3.18 Restraints in Immigration Court and Asylum Interviews

1] see Section 3.3.18 of the UAC Policy Guide.

3.4 Health Services

LI see Section 3.4 of the UAC Palicy Guide.

ORR’s Division of Health for Unaccompanied Children {DHUC) oversees public health screening
and the provision of health services to UAC in ORR care. DHUC monitors for serious medical
conditions and infectious diseases of public health importance through an automated
notification system. DHUC responds to care provider programs 24 hours a day, 7 days a week
and provides management guidance on infectious diseases, serious mental health conditions,
and complex medical cases. DHUC also ensures reporting of public health information to the
appropriate public health authorities.

Each care provider program that accepts placement of children in ORR custody must have an
established network of healthcare providers, including specialists, emergency care services,
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mental health practitioners, and dental providers that will accept ORR’s fee-for-service billing
system.

ORR has developed its health care policies with the goals of ensuring the children’s physical and
mental well-being and the safety of care providers, medical personnel and communities.
Through its care providers and other health care professionals and based on the requirements
of the Flores Settlement Agreement, ORR provides the following services:

¢« Routine medical and dental care

« Family planning services, including pregnancy tests and comprehensive information
about and access to medical reproductive health services and emergency contraception

« Emergency health services

e A complete medical examination (including screening for infectious diseases) within two
business days

e Immunizations in accordance with recommendations of the Centers for Disease Control
and Prevention (CDC)

e Administration of prescribed medications and special diets

e Appropriate mental health interventions

Under the terms of the Flores Settlement Agreement, ORR care providers must also provide:

¢ At least one individual counseling session per week conducted by a trained social work
staff with the specific objective of reviewing the child’s progress, establishing new short
term objectives, and addressing both the developmental and crisis related needs of
each child and

e Group counseling sessions at least once a week that may be adjusted according to the
needs of the population.

Care providers must deliver services in a standardized manner that is sensitive to the age,
culture, native language, and needs of each unaccompanied alien child. Care providers also
must meet state and local licensing and public health requiremenis.

Care providers must have policies and procedures based on state or local laws and regulations
to ensure the safe, discreet, and confidential provision of prescription and nonprescription
medications to unaccompanied alien children, secure storage of medications, and controlled
administration and disposal of all drugs.

From intake to release, care providers must observe all children for signs or symptoms of
communicable diseases and act accordingly to protect others against possible infection.

Care providers must have an identified space within the shelter facility that may be used for
quarantine or isolation in the event that an unaccompanied alien child must be separated from
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the general population for a medical reason. The space must be suitable to house a child for
days or weeks.

The care provider must have written policies, procedures, and practices that protect the
confidentiality of medical information.

3.4.1 Health Care Eligibility and General Standards

LI see Section 3.4.1 of the UAC Policy Guide.

3.4.2 Initial Medical and Dental Examinations

LI See Section 3.4.2 of the UAC Policy Guide.

Each child must receive an initial medical examination (IME) within 2 business days of
admission to ORR. The purposes of the IME are to assess general health, administer
vaccinations in keeping with U.S. standards, find out about health conditions that require
further attention, and detect contagious diseases, such as influenza or tuberculosis. The IME is
based on a well-child examination, adapted for the UAC population with consideration of
screening recommendations from the American Academy of Pediatrics, the Centers for Disease
Control and Prevention {CDC), and the U.S. Preventive Services Task Force (USPSTF).

Components of the IME are outlined in the Initial Medical Exam Form, the Supplemental TB
Screening Form, and Program Guidance — Revised Initial Medical Exam Requirements. The
IME covers the following elements:

e History and physical: Vital signs, documentation of allergies, vision screen (=5 years), a medical
history, a review of systems (signs and symptoms}, and a physical exam.

o Review of psychosocial risk: Mental health screening, physical abuse history, sexual
activity/abuse history, and substance use history.

s Risk- and age-based laboratory testing: Influenza (if symptomatic with fever and cough or sore
throat); pregnancy (girls >10 years and girls <10 years who have reached menarche or reparted
sexual activity); lead level {6 months up to 6 years); HIV {(adolescents >13 years and children <13
years who have reported sexual activity); hepatitis C {history of IV drug use); hepatitis B {history
of IV drug use or sexual activity); and chlamydia, gonorrhea, and syphilis (history of sexual
activity).
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¢ TB screening: All children (except for babies of UAC who are born in the United States) are
screened with a tuberculin skin test (TST) or blood test {interferon-gamma release assay [IGRA]);
IGRA is the preferred test for children >2 years. All adolescents >15 years also receive a chest x-
ray {posterior-anterior [PA] view). Children <15 years only receive a chest x-ray if their TST or
IGRA result is positive. Radiologists are to review and issue a report of their findings on all
imaging studies including, chest x-rays.

s Assessment and plan: Clinical findings noted and diagnoses made, medications prescribed,
vaccinations given {in accordance with the Advisory Committee on Immunization Practices
[ACIP] catch-up schedule: hitps://www.cdc.gov/vaccines/schedules/hep/child-adolescent.html},
labs ordered/refused, and referrals or follow-up recommended.

All elements of the IME should be started within 2 business days of the child’s admission to the
care provider program. The IME is performed or supervised by licensed physicians {MD/DO) or
non-physician practitioners (NP or PA}. The /nitial Medical Exam Form should be completed by
the healthcare provider during the IME. The Suppiemental TB Screening Form should be filled
out by the healthcare provider performing the IME or by the health department if the provider
does not perform these services. Data from these forms must be entered into the IME form in
the UAC Portal; all health documents {screening forms, lab results, chest x-ray reports,
vaccination records) must also be uploaded to the UAC Portal.

For babies born in the United States to girls in ORR care, a Medicaid application should be
prepared and submitted. The initial check-up should be documented in the UAC Portal and the
office notes uploaded. @J@

Vaccinations

UAC are eligible for the Vaccine for Children {VFC) Program and should be vaccinated by a VFC
provider. Simultaneous administration of all indicated vaccines per the ACIP catch up schedule
should be given during the IME. Minor ilnesses (diarrhea, urinary tract infection, mild upper
respiratory infection, and other low-grade febrile iliness} are not contraindications to

vaccination; in general, antibiotic treatment is not a contraindication to vaccination. Live virus
vaccines (MMR and varicella), human papillomavirus (HPV), and polio {IPV) vaccines should be
deferred for pregnant girls, but pregnant girls should receive all other indicated vaccinations:
https://www.cdc.gov/vaccines/pregnancy/hep/euidelines.html.

TB testing (TST or IGRA) can be done before or on the same day that live virus vaccines are
administered; live vaccines may interfere with the response to TB testing and cause false
negative results if TB testing is done 1 day to 4 weeks after administration of live vaccines.

If a chiid will need hepatitis B testing (hepatitis B surface antigen), it is preferable to draw blood
samples before administering vaccines since hepatitis B vaccine given before blood samples are
collected can cause false positive hepatitis B results. If it is not logistically feasible to collect
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blood before vaccines are administered, other hepatitis B tests (hepatitis B core antibody and
hepatitis B surface antibody} will need to be ordered to confirm active infection if the hepatitis
B surface antigen result is positive. {B

Repeat Examinations

Children who are transferred to another care provider program do not need to undergo
another IME, unless specifically required by state law. If a new IME is required by state law, the
care provider program should infarm the FFS as well as the Division of Health for
Unaccompanied Children (DHUC), and cite the relevant law for ORR review. If a new IME is
performed, the new healthcare provider should be given a copy of the previous IME, including
all lab and chest x-ray reports and vaccination records. Depending on the timing and previous
diagnoses, not all components of the IME should be repeated; the care provider should consult
with DHUC on these cases. For example, if the child was previously diagnosed with latent
tuberculosis infection (LTBI), a repeat TB test (e.g., TST/IGRA, CXR) should not be performed.
The vaccination record should be reviewed and the next round of vaccines given at the
appropriate interval.

Children who are released from ORR custody, but are referred back into care will need another
IME; however, they may not need all the components, depending on the results of their
previous IME, length of time they were out of ORR custody, and exposure risk. In general, TB
screening should be repeated if more than 6 months have elapsed since the last screening or if
a new exposure to active TB is reported since the last screening and the child was not
previously diagnosed with LTBI; if previously performed, HIV testing should be repeated if new
exposure risk since last IME is revealed {IV drug use, sexual activity since last IME) and the child
was not previously diagnosed with HIV infection; if previously performed, sexually transmitted
disease testing should be repeated if new sexual activity since last IME is disclosed. The care
provider should consult with DHUC on these cases. &

Follow-up Care

Children should receive follow-up care for conditions identified during health exams, as
directed by the healthcare provider. Examples:

* Children who fail a vision test {20/40 or worse in either or hoth eyes} during the IME
should be referred to an optometrist.

* Pregnant girls should be referred for prenatal care.

e Children with a positive HIV test should be referred to an infectious disease specialist.

Children who remain in care for longer than 30 days should receive their next set of
vaccinations per the ACIP catch up schedule. Children who remain in ORR care long-term should
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have routine well-child examinations scheduled at recommended intervals; in children over the
age of 3 years, annual health exams are advised.

All follow-up care evaluations should be documented in the UAC Portal and documentation

uploaded. OB
Initial Dental Exam and Follow-Up Care

Care providers must provide appropriate dental care to UAC by providing initial dental
evaluations, urgent dental care services, and follow-up dental services, as necessary. Prior ORR
authorization is required for all dental services.

Initial Dental Evaluation and Six (6)-Month Dental Evaluation

Care providers must provide UAC an initial dental evaluation within 90 days but not before 60
days after the UAC’s date of admission into ORR care. If state guidelines require an initial
dental evaluation with a dentist hefore the UAC’s 60" day in care, the care provider must email
evidence of the relevant state guidelines to the Division of Health for Unaccompanied Children
(DHUC]) for prior authorization in advance of any dental provider visit occurring before the

UAC’s 60th day in ORR care. D

The initial dental examination must be completed in a single visit to a dental provider. UAC may
only receive one initial dental examination while in ORR care. If a UAC is in ORR care for six {6)
months or longer, the care provider may schedule another dental evaluation. Dental
evaluations may occur every six {6) months to ensure UAC dental health. ORR may, in its
discretion, approve preventive dental services only for children in ORR care for six {6) months
or longer. (O

If a UAC is transferred to another ORR care provider, the referring care provider must include
all dental documentation with the UAC’s transfer documentation, including initial dental

examination information, if one was provided.

Urgent Dental Care
ORR will authorize urgent dental care, only if the UAC:

e |s experiencing acute tooth pain;

e Needs one or more procedures to maintain basic function; OR

e Has a severe and/or acute infection or a severe and/or acute infection is imminent {e.g.
an abscess in a tooth or gums).
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Follow-Up Dental Services

If a UAC received an initial dental evaluation and was given a treatment plan, care providers
may request follow-up dental services via a TAR for UAC:

e Who have been in QRR care for longer than 8¢ days; OR
¢ Who arein long-term foster care.

If the UAC’s treatment plan requires several procedures, care providers must ensure that the
dental provider’s treatment plan prioritizes procedures and treatments hased on urgency and
severity. DHUC will only approve up to four (4} procedures at one time but has discretion to
approve more than four (4) procedures in one TAR in exceptional cases.

For each UAC requiring follow-up dental services, care providers may only submit up to four (4)
procedures in one TAR and submit one TAR at a time. To request additional follow-up
procedures, care providers must wait two weeks after the UAC’s initial follow-up dental visit in
order to submit another TAR to request up to four {4} more procedures. Care providers may
repeat this two-week process until all follow-up dental procedures are complete. &}

3.4.3 Requests for Health Care Services

L3 see Section 3.4.3 of the UAC Policy Guide.

3.4.4 Medication Administration and Management

L1 see Section 3.4.4 of the UAC Policy Guide,

3.4.5 Responding to Medical Emergencies

[ see Section 3.4.5 of the UAC Policy Guide.

3.4.6 Management of Communicable Diseases

LI see Section 3.4.6 of the UAC Policy Guide.
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3.4.7 Maintaining Health Care Records and Confidentiality

L1 see Section 3.4.7 of the UAC Policy Guide.

3.4.8 Medical Clearance Prior to Release or Transfer

L1 see Section 3.4.8 of the UAC Policy Guide.

3.4.9 Provider Reimbursement

L1 See Section 3.4.9 of the UAC Policy Guide,

Payment for health services while in ORR care is managed by a third party entity, Point Comfort
Underwriters (PCU). Healthcare providers are encouraged to enter into an agreement with PCU
before providing care for UACs. Contracting with PCU in advance will facilitate the appointment
scheduling and billing process. Programs should submit the names of selected healthcare
providers directly to PCU who will then contact the healthcare providers and work out an
agreement. Facilities providing emergency or urgent services do not need to have an
agreement with PCU prior to administering care.

Care provider programs must obtain approval from PCU by submitting a Treatment
Authorization Request {TAR) before a mental, dental, and medical service occurs, unless it is an
emergency or urgent. Guidance on submitting TARs can be found on the PCU Portal,
https://maps.pointcomfort.com/login .

Payment for the IME is pre-approved with the Initial Examination Authorization number, which
is automatically generated on each child’s ID document in the PCU Portal. All labs and chest x-
rays that are part of the IME are inciuded under the Initial Examination Authorization number,
and do not require separate TARs as long as tests are performed within 72 hours of the IME
date.

ORR will not approve or reimburse retroactive TARs submitted for dental procedures but may,
in its discretion, allow exceptions for dental emergencies that occur over a weekend or federal
holiday.
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3.5 Guiding Principles for the Care of UAC Who are
LGBTQI

[ See Section 3.5 of the UAC Policy Guide.

3.5.1 Zero Tolerance for Discrimination and Harassment

L1 See Section 3.5 of the UAC Policy Guide.

3.5.2 Prohibition on Segregation and Isolation

LD see Section 3.5.2 of the UAC Palicy Guide.

3.5.3 Confidentiality with Regards to Sexual Orientation and
Gender Identity

L1 See Section 3.5.3 of the UAC Policy Guide.

3.5.4 Housing

L1 see Section 3.5.4 of the UAC Palicy Guide.

3.5.5 Restroom and Dressing Area Accommodations

L See Section 3.5.5 of the UAC Palicy Guide.

3.6 Long-Term Foster Care

[ See Section 3.6 of the UAC Policy Guide.
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OVERVIEW

Foster care is the least restrictive placement option in the ORR continuum of care. As a
community-based form of care, not all services will be provided within the residential
structure of the foster/group home. UAC will typically access different elements of their care in
several locations, including but not limited to, public school, foster care agency offices, foster
homes, and counseling centers. ORR generally uses foster care, therefore, for more long-term
placement and care of children, and implementation of procedures for their care may differ
from shelter care settings.

Each foster family home must be licensed in accordance with state licensing regulations.
However, ORR does not permit maore than six children to a two-parent foster home, even if
state licensing requirements allow for higher ratios. The number of children includes both
foster and biological children. State-licensed group homes may have higher ratios,

which are permissible by ORR. Placements must be based in individual needs and
characteristics of each child and the overall makeup of the identified foster home.

Categories of long-term foster care providers include:

¢ Basic foster care: UAC resides with an unrelated licensed foster
parent{s) and requires only the minimal services required in a
licensed foster care setting.

¢ Therapeutic foster care: UAC resides with an unrelated licensed
foster parent(s) but receives additional treatment services and/or
supervision specific to the identified treatment needs. UAC with
significant emotional, behavioral, medical, and/or developmental
needs receive structured treatment within a therapeutic foster care
setting.

» Basic group home: UAC resides in a living arrangement with a
designated house parent{s} and/or staff. This setting is for those UAC
who do not wish to be in a family setting.

e Therapeutic group home: UAC resides in a living arrangement with a
designated house parent{s) and/or staff. The setting is for those UAC
that have difficulties within a family setting and require therapeutic
services/interventions due to significant emotional, behavioral,
medical, and/or development needs.

3.6.1 ORR Long-Term Foster Care Service Provision

LI see Section 3.6.1 of the UAC Policy Guide.
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PROCEDURES

In long-term foster care, an ORR care provider places the UAC with a state-certified caregiver,
referred to as a “foster parent” or “house parent.” The care provider is responsible for
recruiting, assessing, selecting, credentialing, training, monitoring, and retaining foster/house
parents and faster care sites.

The long-term foster care provider must establish community contacts for children, especially
with regards to educational, health, spiritual, extra-curricular and recreational resources.

Fducational Services in a Cammunity Bosed School

UAC in a foster home attend state-regulated public school or other state-licensed educational
programs in the local school district of the foster and/or group home during the academic year.

The foster care provider and foster parent take part in the selection of and arrangements for
educational programs appropriate to UAC's age and abilities. Foster care providers and foster
parents collaborate with school personnel and advocate as needed when there are any
problems with UAC in the school setting.

In conjunction with the foster parents, the care provider’s case manager takes an active role in
attending school conferences, individual education plan {IEP} meetings, and similar activities,
whenever possible.

For public school breaks longer than two weeks, care providers are required to develop a plan
of study for UAC who are placed in foster care and submit it to their PO for approval.

NOTE: CRR is reviewing the year-round academic requirements for LTFC in light of the difficulty
of individual foster homes to provide 6 hours of structured educational activities in the summer
months.

Telephone Calls, Visitation, and Mail
(See also Section 3.3.10 above)

UAC placed in LTFC can have access to a personal cell phone, computers, and other
communication methods that help prepare them for making a successful transition to
independent living. However, the care provider must develop and disseminate ground rules for
foster homes to enforce with all UAC in care. Care providers or foster parents must
communicate these ground rules verbally and in writing to the UAC.

Family visitation follows state licensing regulations. ORR does not permit family visits to take
place in foster homes or group homes, but they may occur at the administrative offices of the
foster care pravider.
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Long-term foster care providers are not required to maintain telephone logs, except in cases
with identified safety concern. In such cases, providers must maintain telephone logs as
indicated in the child’s safety pian.

Travel and Overnight Trips
Requests for travel and overnight trips must follow state licensing regulations.

Any travel or overnight trip request requiring custodian consent by state regulations and any
travel request involving a child with flight risk or safety concerns requires prior approval by
ORR. The care provider submits a request to the FFS 10 days prior to the trip departure date

and keeps a copy in the UAC's file. @E

Travel requests include information regarding travel destination, dates, mode and purpose,
contact information and relationship of individual accompanying the UAC and expioration of
any safety or security concerns.

Counseling Services

In accordance with the Flores Settlement Agreement, UAC in LTFC receive weekly individual
counseling.

LTFC providers are encouraged to adapt group-counseling activities suitable to a community-
based setting, such as youth advisory boards and foster youth support groups.

NOTE: At the request of a UAC, care providers are not required to complete the weekly
individual counseling session or the group counseling session requirement of two group
sessions per week. {See the addendum to the Cooperative Agreement.) Care providers must
document this change in the UAC case file. DAE]

Case Management Services

1. LTFC care providers must implement and administer a case management system that tracks
and monitors a UAC’s progress on a regular basis to ensure that each UAC receives the full
range of program services.

2. Care providers’ case managers meet with UAC, at a minimum, once a month, either in
person (preferred) or by telephone. The foster care provider uses an interdisciplinary team
approach that includes active participation by the child (as appropriate) and a
complementary partnership between the case manager and foster parents, and other
agency staff members and stakeholders as needed.

4, Case managers maintain the Individual Service Plan and update every 90 days. Planning for
independent living should be included as part of the ISP for UAC in LTFC (meal planning,
cooking, nutritional requirements, medical checkups, available health care, and financial

literacy). @E]
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5. The case manager maintains the UAC’s records in the UAC Portal. ¥}

3.6.2 Change in Placements While in ORR Long-Term Foster
Care

PROCEDURES

Foster care providers (LTFC and TFC) must notify the FFS, CFS and the CC 24 hours prior to a
placement change and follow state licensing requirements. The foster care provider must

document the change of placement in the UAC's case file. BD< "

3.6.3 Additional Questions and Answers About This Topic

[ see Section 3.6.3 of the UAC Policy Guide.
Q: Can a minor in LTFC work during the summer?

A: Yes, barring any concerns by the PO, if he/she has the proper credentials, including any
necessary permits required under state law and is still in the UAC program.

If h/she is transferred to URM, then the decision would be made by the legal guardian, or
whoever has legal authority for him {which may be the alien himself if he’'s above the age of
majority) following state law where the minor resides.

Q: One of our foster parents has offered paying for driving lessons for one of our UAC in care. If
this permitted?

A: Yes, if state licensing approves.
Q: What employment forms does a foster parent need to provide to the LTFC or TFC provider?

A: All foster parents must provide an I-9 form to ensure that he/she may work in the United
States.

Q: May foster families have pets in the home?
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A: As long as state licensing requirements are met {including proper pet vaccines and licensing},
the PO has the discretion to approve. Foster families must be vigilant for signs of allergies in the
UAC.
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Appendix 3.1 Checklist for Child Friendly Environment

The ORR policy is to ensure that, while adhering to state licensing requirements, UAC receive
care a within a child-friendly residential environment that does not pose a safety risk to the
child, staff, or neighborhood or a risk to the child of sexual abuse, sexual harassment, and
inappropriate sexual behavior. The residential structure should emphasize a non-institutional,
home-like atmosphere of care in the least restrictive environment.

_General Residential Structur
Controlled entry and exit from premises

Clean

Child-friendly (e.g. no fire, safety, or trip hazards; murals, colorful wall paint,
pictures/posters on wall, etc.; youth permitted to personalize assigned room
area with pictures, personal art work, etc.)

Furniture and building are properly maintained

Well-ventilated

Adequately heated/cooled

Cleaning chemicals inaccessible to youth

Medical supplies/prescriptions inaccessible to youth

Alarm systems in designated areas of the residential structure

Video monitoring in common and living areas

“Mirrored Windows”/windows in offices where staff and visitors meet with
youth 1:1

Evacuation procedures posted prominently on each floor and at eye level for
children and youth

Fire extinguishers and smoke detectors in good working order and inspected as
required

Unsafe areas and equipment inaccessible to youth

Infants/Toddlers — age appropriate furniture (e.g. cribs/bedding, high chairs,
toys, outlet covers)

Preprogrammed phones that provide some level of privacy and are accessible to
youth

:;Documents_ that should be

ed/ "cesmble to youth (in Engl

Grievance pohues and procedures (grievance forms readily available to youth)
ORR posters with phene numbers for UC to report sexual abuse/harassment

ORR and care provider pamphlets on sexual abuse/harassment (additional copies
readily available)

Garza and other ORR Required Notices and Booklets

Ves/No
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Adequately accommodate all youth (e.g. individual bed with mattress for each
youth)

Natural Light/Dark at night

Private place for youth to store personal belongings

Provision of appropriate bed linens

Desk and chair in room
_Bathrooms
Soap

Toilet paper

Towels

Hygiene items

Bathroom in good working order (e.g. toilets, sinks, drains, etc.)
Hot/cold water available in sink and shower/bath tub
Approprlate prlvacy

Kitchen
UAC dietary restrictions posted/accessmle to staff
Food stored in a sanitary manner

Knlves/sharp objects maccessb!e to youth

Video monitoring for exterior of bulldmg and surrounding premlses
Play equipment safe and in ood re air

Vehlcle in good repair lncludlng, car seats and seatbelts flre extlngmsher flrst
aid kit.

Insurance/tnspectlon current

Other .
Secure Iocatlons to store UAC personal property/vaiuables

Guidance Checklist for Child-Friendly Environment -
Individual Foster Home Checklist

The ORR policy is to ensure that, while adhering to state licensing requirements, UAC are
provided care and placement within a child-friendly residential environment that does not pose
a safety risk to the child, staff, or neighborhood. The residential structure should emphasize a
non-institutional, home-like atmosphere of care in the least restrictive environment.

Clean

Child-friendly (e.g. no fire, safety, or trip hazards)
Furniture and foster home are properly maintained
Well-ventilated

Adequately heated/cooled
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Cleaning chemicals inaccessible to youth

Medical supplies/prescriptions inaccessible to youth

Evacuation procedures posted prominently on each floor

Fire extinguishers and smoke detectors in good working order

Unsafe areas inaccessible to youth

Infants/Toddlers — age appropriate furniture (e.g. cribs/bedding, high chairs,
toys, outlet covers)
_Documents that should be posted/accessible to youth . YesNo

Adequate!y accommodate all youth (e g. mdlwdual bed with mattress for each
youth)

Natural Light/Dark at night
Private place for youth to store personal belongings
Provision ofappropriate bed linens

Soap

Toilet paper

Towels

Hygiene items

Toilets in good repair

Hot/cold water available in sink and shower/bath tub
Appropriate prlvacy

Kitchen | Yes/No
UAC dietary restrlctlons posted/accesmble
Food stored in a sanitary manner
Knives/sharp objects inaccessible to youth
' ' Yes/No
Vehicles Yes/No

Vehicle in good repair including, car seats and seatbelts
Insurance/Inspection current
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Appendix 3.2 Initial Intakes Assessment

Last Narme:

A

Status:

Dxte of Birth:

A Mo,

Age:

Chitd's Country of Birth:

Chites firrivas Dute/Tima:

Child's Primary Language
Intzke conducted in what
lxnguzge:

Date of desarture from home
con ey

Famity irformation
Da you know anybody in tha U.5.7 Include rabrtive and non-relrtive sortxcte in thic cacticn.

Gendar:

LOS:

Cutrent Progeam:
Edenitted Dete:

o b ler ately png WEINHGIRE 11 Gt Sacr

L0 D T 0l 40D Al AT ekl TRt gTie by o e

inteka Interviaw Date/Timn

Date of Ardival in the US {opproe.):

Wt can contret 15 lut tham knaw you ate here?

b3
E S
Is there soma

Madica!
Have you exparienced any physicalmedical groilems teday ar
in the la5t 30 days?

L P

M yes, plezse explain:

Hava you axperienced zny physical/medical aroblams? Twver” hp
1E yes, piease cxplain:

Do you have any atlarpis? ves T N
1f yur, planze sxplain:

Dz you hxve any special thatary nasds? el

W oyme, pleaxe explain:

ace pos curtently rakdog any presrfurd oF sther mediatlon? o yes, 11 below Other medatlen imay lebude herboal ramedhes, over the caenoer
Tetiedies el
vard™ N

1 agning

rarificalty Breathaog

i

Cretopdsation

THZIrES

{n

)

Dvegrrand

Esirduatiu

Lk

SRR

rutitas

Oy

Burns

"ves b

b 1 2

e Nz

YETRing

" vas” Mo

S Afrdzmtnal Bai

L8 £ TER Y

Loughing 2land

47 Yart

fauice

I vas” Mo
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ihkin lamonigfraah

wf gves)

unscanzrollanke mavemantt, paralysic v numibnes of 2oy paer of ne bndy)

iF injuries, wounds, Bruises precant, dazscrdbe them end how they cccurred:

Lict of other medical concernc:

Have you avar bran 1o 2 doctor or ttayad in a hospleat? EALTE T
1# yes, plazes i3t sy vizit or stay for any reason. Alse Includa visits to athar hazters or al £ e
D yau have a history of twhersslosin? S vest” N

1f yea meplain:

Do you have x history of seitwres of corvulsians? vt e
1F yoz axpizln:
Do you have any scars, Sirthmarks, or taltee? T easl No

1F yaz explaln:

if any ebrerved or rep d medical arz chevhad in the

above, plense report theae ko Prograsm Director, shift supervizer, and/ or nny on call medical seafl immediovely for further
guidenes 20 the neacd 10 seak immediste madical cera.

Mental Heaith {Chede ofl that apply}

A A S A

B S R R A S A

e

B any ¢ fors andfor i any

any on call elinlesd staff tataly for furthar guld: o tha nesd to sank mantaf haalth care.
Are you having thoughts of harming yourzalf or comasow slra?

Safrty Asgasamant

Do you fee! cofe now? e ta

Eaplain if No:

Dz you faxr thut someona will haem yoa? el e

Expimin if yo:

¥ tha child answernd "pat” to 2wy of tha safety health questions, répeorfte Program Dirsctar or shift euparvizor kmmadiately for furthar guidance on how to snzure the chiid's safety.
Expdain to tha child whare the child'c ream wii: ba locatad in tha fackity, tha numbar of potectizl raommatac, the age ard sux of the
roammates, and the bathroom snd showae aren o with tha p 1 raom 2ing) Aljer hewing expl A this, dows he o Ses e

she tdentiy any specific fears about this potantial housing assigoment?
Dia you nead anpthing aht row?
lotacview er summary of critizsl losuer that nasd Immediate sttantian:

Action 1aken [sach sction thav!d cerrazpond to the concarn dastribedabove):

Bazessrvant For Rish

Tha Assessment for Rick erust be complated by a Clinicianer qualified Caso Manager within 72 hours of 2 child or yauth's admiztien to the care providar facility,
Do you feal 3ate In your curvant reom zistgnmant or tha asaigrimant that will ba givan ta you? 1 veer™ oy

Enplam:

Huz angone mude any inappropriate commants to you about your hody, clothas, or appearance that misde you uncomiortable 1o far at Pt sin

this faclity 7

Expinin:

UAC MAP Section 3: Services (Version 1.0)

E)?I?ibit 4
Page 338

Not Confidential GOV-00016871



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 62 of 946 Page ID
#:9802

Do you deatify ar: : R

M the chifd r youth identificd o2 teorsgeodered or interiex, then noh sbcther the child or youwth wouhld cother haiz o femele or male stofl el e e
rrermbor 2onduct 1 pat dewn seacch if enewas necaztory?

Do you foed sobe toihng peophe about your senual preference during your time in ORR care? e e
Exptaia

I tha e sowmuthing fhl you Lbink wircan da o 2ap ol feel efe 3nd comnfortabh whie you are are? LR ST VTR
Evpldaire.

De you find that peeple make » loe of cayusl 2o numents 18 you &F abenl yau?- LT
Expdain

Hawe yau wrar baen secunly motivel E:

Haum you wvar (it [ pou neatdad to parform sazual fevoee or alicw someore 10 touch your bady i 2 xunm! way m ardurto svold v e

add Miznal harm, te obtain thisge: you neadadl of wankes, of to be awcoplaed by a parcan or proup of psagia?

Expdain:

Hawe you: ever boan e iroubbe for haviog sor with another peosan? I g
Expdain

Mawe you ver nzd 1o Talk e 2 sounenlor, zocal worker, prychologiet, Taachar, oF amy athor adult Feczuse of 2 sexmal oxpedonce you it e

haxgt

Ewplaln:

QUESTIONS VO CLBICIAN TO AMSWER: [Tuery Ouesttor biuet By Aoneurndt

Doex the chitd or yaoth eahibit tny gender noncoafocming sppearimes o monmerd

Eaglain:

[roes the thild ar yowth hiwve any surrece ar aminal charges® T Ny
Srgd3in

Ewgltnin:

Tioes the chile or youth Ravs #ay msatal, physical, of davelop t biliby or Hlneas or suzprcted of hawing sny of the sbove?

What tc Bho ohhle’s physeecl tza 3ed statare? I i

Tthar specifte infarmation frat may Indicnta t nesda and for 2dd! LT TR
Fupriain:

HOMLTING, OTHER SERVICE A9SIGNMERNTS, AND FRLROW-UP

Housing and Other Secvice Flan

Lhnigian sharsd apgrasrrate tof ton with rel carg prowido- bty team f

Fupl syt

Zhie os pooik providad with payehs ed ton on identidiad Froe r

trplain

Child or youth provided with information an how to repert thraats, wtbnidation, or harazsereat by ather chitdran, yauth, or Facd iy otaff [

Expabinn
thite or youtk mowed to 2 prevate moom r
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Child ar yauth provided with =keraptive hathraom boeilimies or schedule 1
[TTE LN
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Appendix 3.3 Garza v. Azar Notice (English and Spanish)

Please read this notice.

If you are pregnant, you have the right to decide whether to have the baby or to have an
abortion.

No one who works for the government or the shelter can force your decision either way.

No one who works for the government or the shelter can tell anyone about your pregnancy or
decision to have an abortion if you don’t want them to do so.

A United States court has approved a legal case on behalf of all pregnant
women in this shelter. The legal case was filed to prevent the government or the
shelter from interfering with your ability to get information about abortion, and
to get an abortion if you want one. If you are pregnant, you are protected by the
lawsuit.

If you are pregnant and are having problems getting information about
abortion, or getting an abortion, or if feel that you are being pressured not to get
an abortion, please contact attomey Lindsey Kaley by telephone at 212-549-2633
or email at [kaley(@aclu.ore. She speaks English and Spanish. Please tell her:

-
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Por thyor bea este aviso

St esta emtbatpzada, nene el derechn a decidsr i desea reny un babe o uh aborto,

Nt agente del sobierso g1 personal del albicrave prede forsa 2u decision de nog masnera notia,

Ningun agente del sobterne 1 personal del albergu2 pusde decule o nadie sobre su emibaraze o
la decistdn de hacerse wn pbormo &1 e (piere e o haga.

Un tribunal de los Estados Unidos ha aprobado un caso legal en nombre de todas las
mujeres embarazadas en este albergue. El caso legal fue presentado para impedir que el
gobierno o el albergue interfieran con su capacidad de obtener informacion sobre el aborto y
hacerse un aborto si lo desea.

Si estda embarazada, esta protegida por la demanda judicial.

Si esta embarazada y tiene problemas para obtener informacion sobre el aborto o para
hacerse un aborto, o si siente que la estan presionando para que no consiga un aborto, por favor
contacte la abogada Lindsey Kaley por teléfono al 212-549-2633 o por correo electranico a
lkaley(@aclu.org. Ella habla ingles y espariiol. Por favor dile:

¢  Sunombre
= Sunumero A

« Suubicacion (nombre del albergue, cuidad, estado)
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Appendix 3.4 Notice for Shelters (English and Spanish)

If you are pregnant and want information about support for
your pregnancy, you may speak to your clinician. As an
alternative, you may call any of the following organizations,
which are experienced in counseling women who have an
unexpected pregnancy:

Option Line: 1-800-712-HELP

Pregnancy Decision Line: 1-877-791-5475

Sisters of Life: 1-877-777-1277

If you are pregnant, the Office of Refugee Resettlement will
provide prenatal and medical care for you. If you give birth
while in ORR custody, ORR will care for both you and your
child.

ORR also offers assistance to help you care for your child, or -
if you wish—to plan for an adoption.
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Regardless of any decisions you make or have made regarding
your pregnancy, you can count on ORR to provide you with
the same high standard of care.

If you have any questions about this information, please ask
your clinician or case manager.
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Appendix 3.5 Assessment for Risk

Assessment for Risk

i
e [ |
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[
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Appendix 3.6 Interviewing Guidance for Clinicians and

Caseworkers

INTERVIEWING GUIDANCE FOR CLINICIANS AND CASEWORKERS

Case Workers and Clinicians must use the suggestad questions below when initially interviewing UAC for the Case Summary and ISP. During
interviews with UAC, Clinicians and Case Workers must follow-up on UAC’s comments and responses appropriately. They must avoid reading
the following questions verbatim and instead use them as a guide to engaging UAC and to trackif all areas have been assessed. Both professionals
must also continue to build rapport with the UAC and continuously assess the UAC during his/her placement.

« Where did you reside prior ta arriving here at thls program?

* How long did you live there?

+ With whom did you live?

= What was your experience like there?

* What did a typical day look like for you?

= Have you lived anywhere else? With whom? When and for how
long?

* What brought you to the United States?

* When did you leave home country?

*« With whom did you travel to the U.5.7

SHEGESTED lNTERV!_EW QUESTIONS

= What happened along the journey here?
+ How and where were you apprehended?
¢ What was your plan for when you arrived in the U.5.? With whom

did you plan to five, if anyane?

* Where were you planning on living and what were you planning

on doing in the 1.5.?

= Had you been to the U.S. before this journey? If yes- When did

you come to the U.5.? For how long were you in the U.S.? What
brought you here then?

= Where are your mother and father?

¢ Do you have siblings?

+ Do you have family in tha U.5.7 Do you know anyone else in the
us.?

* [fyes to any of the above, for each person: What is his/her name
and age? Where does he/she live? What has your relationship
been like with him/her? When is the last time you contact with
him/her, and what kind of contact did you have {e-mail, phone,
mail)? How often have you been in contact with his/her and for
how long? What kind of contact have you hadin the past with
him/her? Do you have hisfher current contact information?

* Are you a parent to a child? If yes- Where is the child? Who is the
mother/father? How would you like to be involved as a parent to
your child?

* Are you married or single? {f the UAC is married- Who is your
spouse? Where is your spouse? How long have you been
married? What is your relationship like with your spouse?

= What languages and dialects do you speak?

« Are you spiritual or religious? If yes- What are your beliefs?

= What faith do you practice, if any? How do you practice your
faith?

& Are there traditions you have practiced, through yvour family or in
your home country, which are important to you? If yes- What are

they?

= While in DCS care, what religious practices or traditions to you
want to cantinue?

* |s there anything else you would {ike to share about your culture
or background?

= Do you have any medical conditions that you know of? If yes-
Please explain.

+ Do you feel any pain/discomfort? If yes- Please explain.

¢ Have you ever been hospitalized? If yes- When? What
happened? How long were you hospitalized for and where?
What was the outcome of the hospitalization?

UAC MAP Section 3: Services (Version 1.0)
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+ Have you ever taken medication? [f yes- What was the
medication{s}? When is the last time you took this medication?
Do you know the dosage?  [f yes- what is the dosage and times
taken per day? Ta your kmowledge, shaould you still be on any
medication?

* Do you have any allergies? /f yes- What are you allergic to?
* Have you been sexually active? If yes- when is the |ast sexual
encounter you had and with whom? Did you practice safe sex?
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= Have you ever received medical treatment? /f yes- What for and
when? What happened? What was the outcome of this
treatment? Where was the treatment provided?

« Have you ever caught an illness from sexual contact? If yes- What

illness, from whom and when?

» |5 it possible that you are pregnant? What was the date of your

last menstrual cycle?

Have you ever been arrested or charged with a crime? If yes, for
each charge ask: What happened? When did this happen?
Where did this happen? What was the cutcome in court?

Are you on probation? If yes- When did probation start? How
long will it |ast and in what state? What are the conditions of
yaur probation? Do you know the name and number of your
probation officer?

Are you on parole? If yes- When did parole start? How long will
it last and in what state? What are the conditicns of your parole?
Do you know the name and number of your parole officer?

= Have you ever been held in juvenile detention or adult jail? If yes-

How many times? For each time- Where were you held? How
long were you incarcerated? What were the dates of
incarceration, as you can best remember?

Have you experienced any violence or threats while in
povernment custody {local, state and DCS custody)? If yes- What
happened? Where did this happen? When did this happen?
Have you ever been involved in a gang? If yes- What gang(s) and
for how long? How did you become involved? When did you
become involved? What was your invalvemnent in the gang? Did
you have specific roles or responsibilities? If yes- What were
these roles and responsibilities?

What other schools have you attended? Wher did you attend
these schools?

How many years of schooling have you had?

Where did you last attend school? What level/grade was this?

* Do you have and have you ever had an attorney? If yes and if

applicable- what is the attornay’s name and centact information?

On what matter/case did this attorney represent you and in what
court? When (what dates) did the attorney represent you? Who
provided or arranged for your attorney?

What classes/subjects do you feel strongest in?
What classes/subjects would you like to work on or improve?
What are your educational goals (e.g.: high school diploma, GED}?

* What is your first choice for where and with whom you want to
live after being in DCS care?

= What makes this your first choice?

* Right now, what is your second choice for where you want to
live/be atter being in DCS care?

If there is a potential sponsor(s), for each potential sponsor:
e Have you lived with this persan before? If yes-

o When did you live with this person?

Where did you live with this person?

For how long did you live with this person?

What was it like living with this person before?

What did your day look like?

Did you attend school?

Did you work? /f yes- What kind of work were you daing?
Where did you sleep?

How did this person discipline you?

Who else lived in the home?

When is the last time you had contact with this person?
What kind (phone/e-mail etc) of contact have you had?
How frequent was your contact?

{6 0 & Boond o R o o S R 0 O B Bl 0 o0 & R

* What goals would you like to accomplish while in DCS care? These
goals can be anything from educational, vocational, athletic,
artistic, and/or related to how you want to feel or behave.

= |5 there anything else you think we should know?
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= What do you think are your biggest strengths?
* What do you think are your best skills?

= What kinds of activities do you enjoy doing?
* What/who has helped you get through difficulties?

* What was your behavior like in the past, before coming to DCS?

* Was your behavior any different before you were in DCS care? If
yes- How was your behavior different? What do you think makes
your behavior different here?

Assess UAC's orientation to person, time and place:

* ‘What's your name?
+ Do you know today’s date? What is today’s date?
+ Do you know where you are? Where?

In the past 60 days, have you had any of the following happen? {if
UAC answers yes to any of the following, ask follow-up questions for
more details).

= Sleeping toe little or too much

Had nightmares

Had difficulty paying attention

Felt hopeless abaut the future

Falt very sad

Experienced serious anxiety

Had trouble controlling anger or viclent behavior

. a8 &

Have you ever had any of the following happen: {if UAC onswers
yes to any of the following, ask follow-up questions far more
detoils).

e Ever tried to hurt yourself

+ Had urges to beat, injure or harm someone
= Ever thought aboul allempling suicide

+ Ever attempted suicide

* Heard voices that others do not hear

RAUMA AND CHIL

* Have you ever lived on the street? If yes- Can you describe how
this happened? Where and for how long did you live on the
street?

* Have you witnessed acts of violence? If yes- What happened?

* Have you lost any friends or family to violence? If yes- What
happened?

= Have you ever been hit or hurt in any way that |eft bruises or
other marks on or caused pain? ff yes- What happened? When
did this happen? How many timaes did this happen? Who hurt
you? Where is this persan/people now?

Use your clinical skills to conduct additional clinicol assessment of
the UAC as appropriote to evaluate the UAC’s level of post-traumatic
stress, depression and exposure to violence. Below are some
example questions. Conduct additional assessment and ask different
questions when needed and appropriate:

* Do you have any mental health conditions that you know of? If
yes- What conditions?

e Have you ever been psychiatrically hospitalized? /f yes- When?
What happened? How long were you hospitalized for and where?
What was the outcome of the hospitalization?

* Have you ever received mental health treatment? Jf yes- What
for and when? What happened? What was the outcome of this
treatment? Where was the treatment provided?

s Have you ever taken psychotropic medication? [f yes- Which
medications have you taken? When is the last time you took this
medication? What is the dosage and times taken per day, if you
recall? To your knowledge, should you still be on any medication?
if yes- What medication?

* Have you ever used drugs or alcohal? What are the names of
substances? For egch substance: What was your age when you
first used? How often did you use and how much? What was the
last date you used?

= Did anyone in your family use drugs or consume alcohol? ff yes-
Who? What substances did he/she use? How much and how
often?

made you feel uncomfortable or confused? If yes- What
happened? When did this happen? How many times did this
happen? Wha did this? Where is this person now?

= Has anyone ever forced you to touch someone or to do anything
uncomfortable? if yes- What happened? When did this happen?
How many times did this happen? Whe did this? Where is this
person now?
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Recruitment /Transportation:

« Who planned/organized your journay?

* ‘What were you told about the arrangements before the journey?
Did the arrangements change during the journey? {f yes- How did
they change?

Does your family owe maney to anyone for the journey?

How much money was charged or promisad ?

Who is expecting to be paid?

Are you expected ta pay for the journey? If yes- How?

What do you expect will happen if the person owed is not paid?

Coercion/Control Indicators:

« Did anyone threaten you ar your family? {f yes- Who and what
happened?

o Wora you aver physically harmed?

® ‘Was anyone around you ever physically harmed? If yes- Who was
harmed and what happened?

= Ware you ever held against your will? if yes- Who held you and
what happenad?

» Did anything bad happen to anyone eise in this situation or
anyone else who tried to leave? If yes- What happened exactly?

* How many other pecple were in this situation?

+ Did anyone ever keep/destroy your documents? If yes- whao did
this and what documents?

« Did anyone ever threaten to report you to the
policefimmigration? ff yas- Who did this and what did they say
exactly?

e Are you worried anyone might be trying to find you?

UAC MAP Section 3: Services (Version 1.0)
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Debt Bondoge/Labor Trafficking Indicators:

Woere you involved in any labor or services?

Did you perform any work or provide any services?

Who arranged the work?

What type of work did you perform?

What was the work schedule? {Hours per day, days per week,

what times of day/night?)

Did you have to work for anyone in a home?

What were you told when he/she began waorking?

Did work conditions change over time?

Is there a debt? if yes- Has any debt amount increased? By how

much? When did it increase? Why did it increase?

* Have you or your family ever been threatened over payment or
work for the journey? If pes- Who threatened you and how
exactly?

s What did you expect would happen if you laft the job or stapped
working?

* Were you ever made to work or do anything you did not want to
do?

= Were you paid to work?

= Did you receive pay or did sameone else keep the pay?

* ‘Ware you paid what was promised when you started working?

s Were expenses taken out of the pay? What did the pay go
towards?

+ How did you get to the work site?

* Where did you live while working?

» B B 8 @

Commercial Sex Indicators

¢ Did anyone ever ask you to see you haked or in your underwear
in exchange for monay/anything of value?

¢ Did anyone ever pay/accept money/anything of value from ather
people in order to see you naked or in your underwear?

+ Did anyone ever ask to take pictures or recording of you naked or
engaged in sex acts? (f so, did they offer you monay/anything of
value to do this or did they accept money/anything of value from
others in order to sea these pictures or recordings?

¢ Did anyone ever ask or expect you to perform sexual acts in
exchange for money/anything of value? If yes- Who asked you
and what happened?

= Did anyone ever promise or give money/anything of value to you
in exchange for sexual acts? If yes- Who asked you? What did
hefshe promise?
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Appendix 3.7 UAC Assessment
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Appendix 3.8 Individual Service Plan
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Appendix 3.9 UAC Case Review

L " 3 HREEEE R
' nnnn

Stxtur:

Date of Bt Gandes:

A Mo Los: :
Agu: Current Frogram:
Cauntry of Birth: |

Admited OData: :

Agathers any chnngpe e N
‘Pravious Plazomant:

Rellgious AMRation:

st

{Case Mansger:

Clindzian:

e

izt any aliergizs:

Do yaaw Baal wnwieli?
B T ]

if yoe, what Xra paur symptems?
Addtionz] medienl information:
bt

iDate of Disguonis/Clarifization

< iexdT A

M esl he
£yl s

< vert” he

st he

sl Xe

JEnphame

Haow Your Rights Presentatizn

vezl™ aa
provided®
Date: s
Laga! ecraaning comphredt T o,
Data: E

Any possible legal mihfidenﬁﬁ\ed?; ivest” xe
Saecify: :
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: Paychalogert Evabustion

et of Evatuatran:
Evaluxter:
Bwig |
R lE
At il
Exip 1Y
TRl

‘Summery of Retommendatioms:

JWha planned/organred your Joucnay?

"What wata yeur 1obd abeur the Lefare Hue | ¥t

Old the arrzrpemrancs changs during tha journay?

i ya1, how?

‘Do yaur famify owe moncy to anyens for the journey? e
ra re
¥ yes, how much?
Who 13 the doriy pwd?
Who 3 expecicd ko pay?
‘iihat da you wapact te Fappea f payment it rot made?
LRE TP ITERTH P T
‘D Doy orie baroxten your 2t yavr Marly? v
TEm ™
H yes, whe made the thramh 7
Were yoa tvar physisaly aprraed? e
L
1 yas, hewd
Waz anyone sround you meer physiceliy harmad? b
rem
Hyoe, wha?
‘Were you ever baid zpaingt your wifl? r
e N
U s, whare®
‘Tid anythig bad hzppen to anyone slse in thiz 3-teaben or anvene cla: whe bricd to lerve ® £
! LS
What happanod and to whoe?
Pid srpune sper keepldastray your documants? '
SN
¥ yec, wha and whatt
it soyone ever thozate Lo ceport vou to the pobse/imrmyproton? § ‘
wa ks
Hema
—
Are oo warnsed ayone might b 1rving b find you? v ;
et

if yoz, wheT
Db Brvn e Lafae Tra

g

Tid yau perform any werk o arcuide By tarvices?

if yos, what 3od whare?

Who greanged the vork?

What oypn of werk id you parform
Wihat was the wers scheduke?

e wark condilione changss cvar tima?

12 thare » bl !
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H yes, hax 2y debt amoent imercazed?

By haw muzh?
Woan diditincresat
ity dbd Hoamcrease?

Have you or your Family cver beea (hcextencd over gayment or work for bhe jaumey?

17 yaz, wime taceatened you ane haw?

What did you arpett seoudd happans ol i tha Sob o¢ stoppe d warking?

Warn you wrar made 10 wock ar o anrthang vou did not want o do? :’:ﬂ
Did you recsive pav or did someons olse kaep the pay?

I\"\r \'ut.pd:wh:lt.v" prornised whan you started wariog?

Wars wipeniar takan out of tha pay? "|

I yas what?’

Hevw dlth yeru gt b2 b weorh 2hhad
Whera did you free wilie veerkeng?
Soartaiusit, s S braffe, v,

Cid anyena svar aak you o 1ma you neked ar i ogour undaradar o

1§ 1, iz Fny ofer you moteyfanything of valus 2o do thic ar did ey zccapt manayfaopheng of vatue bom obhess 1n ooder bs cae thacs pleiures ar racardnge?

EYErYS
(1] .arwnn.: avie 3l ar aipact vou bo parfarm sexoal sste o axchanza for money/anything of vafue ?

e hiv
Did nnyone cuee Erorine or pive morey or amything of ualue o you in eschange for peaua: peln? maT

M A
Based on the infarmation proviced above in the “Tratieking’ scetan, is thare o trafficking comcern? r

Tt ek g Bid -l'\‘;‘.\-{..r'.l-\'m‘.é

Suhstance abuse concarna? [l

HFyes, erplain:

Child skt or magiesl concuap?

i pey, waplatn

Atk hwablh lssues?

if yos, anplain

Trawe the sponsar havae any family suppen? '
Spwcify:

Doss tha eporaor have any dentified spacinl neads? REFETTR O

i yms, enplain:

Dees the sponsar have finanzial needs? S
if ywx, anplain

‘Enn-u tha sgariar hava adaguats hautng? T U a

with the discipinary practicexfphilasophky of senter? TastT Hr
ilroes the spenser have any « krinat history?

iLisk wey Felony taryictizng .

Lisk arcy Mistamasrer convickiane:

Liat may Probatise/Parsde.

Llst and 2eacribe any dizcizan 8 erimlaal acthioy:

rearallen Trme e Langth ol mte-ns'f."; Lo atiets

UAC MAP Section 3: Services (Version 1.0) E)?I-?ibit 4
Page 361

Not Copfidential GOV-00016894



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 85 of 946 Page ID
#:9825

Ace thaie 2oy awsenlfchild ratational issues?

¥ yua, wxpleia
Daes the saonser have an Order of Az 21 Pvap b
# yea, date raaces:

Hax tha tpaniler spontorad sy other UE bn BES cara? ™ var ‘ N

Additiona sponsar nfermation

1O e LRy N o UL B Perbtdse 1 Hedaioa i Fariliy spnorcazteet froan

SR TSI R VLI | OE RV L

b R I L T R DA b U R

T rEen AT TEARLITR Y, toR Phe et v epnt ThAAD bRt R 19,

Armdhioge: FR P A
LTELN
Dzclispe nep Puoss feboane: e
Lo e o bt vk .
et 1t Bires & fudy e T e

Fm 350 B 308 pelev sl

iRt

El?[il

éMe.’ftal Headthe
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Appendix 3.10 OYAS-RET Interviewing Guidance, OYAS-
RET Score Sheet, and the OYAS Reentry Self-Report
Questionnaire

Prior to using these tools: Inform the UAC that self-disclosures of previously unreported
criminal history or violent behavior to any other children, care provider staff, ORR, or others
may result in the child’s transfer to another care provider facility and may affect their release.

OHIO YOUTH ASSESSMENT SYSTEM
REENTRY TOOL {(OYAS-RET)

INTERVIEW GUIDE

Tive itervieve Quice I3 Jesiaread To asskst B &% st i gathering ihe: information ness oy 1o ancgaaialy a55ess the
yeagh Orethe DeaS-RET. Db imspcartant 10 establish taggual with the yorith, and widie it s seg ermeisiedd that the
ngsenew Quide by dogely foliewed, The saaing of the goestions may vary Hers ae sorma s 1o conducting the
HUSTHEW:

+ {onduct e interviaw in g refared snd privide snvinoniment
+ Explain the puroze of the mterview ad stress the need for toeesty and cornplete answen 1o guesting.

& D3oonol hesifare 1 uge full o -up Guestions and probe, Exanpies of Pofoweup qusstods:
& Ted e ores bwand 10 beceitaln that tundassstand voeu.

o W bappened next?

-

o Cortied vodd expdaby that further?

i

= WAL S T rean’?

w30 v dasonbe ome examplbas?

-~

{2

How hict That maave youl Dasld

& Rerwinbes what inforation vous ave ByinGg (e ottsin Daveiop ciear sxamipes and remesatses there sre
sugtedimes differences in parepticn.

o Rervmbo: At e Ineridewer 883 the fone. B patierd, arid Ty mol 1G vt of eih
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» Wheneuer possible, 4se oper-erded questions where the respondent provides his or her oplndon and s alle to

¢laborate. For exampie, "Tell me muore alout your refationship with...”

» Zvold dowble-basreled questions whsre the respondent is asked & cenbination of guastions:

o "How ks your rlatienshlp with vour mather andg fathes "

» Avoid Blased questions whaee the mspondent is led ins a Certafn direction,

2 "Your refaticnchip with your mothay isn't bad, s it?°

Also, remamber that the intenview is only one source of information. Official records and colfateral sources, such as family
rembers or other professionals, shoutd also be consulted. it is iimportant te corroborate the youth's responses whenever

possible.

Note: Throughout the Interview gutde there will e questions marked with an ®. These questions are avallable on the sel-
repodt questionniaire also. if the interviewer is using the self-report questionnaire with the youth, they do not necessarily

have 1o ask these questions.

The following domains are scored:

1{. Iuvenile ustice History

2. Family and Living Arrangements

3. Pears and Sodal Support Netwaork

4. Education and Ermployment

5. Pro-Soctal Skills

5. Substance ADuse, Mental Health, and Personality
7. Values, Bettefs, and Attitudes

Narme:
Gendar: I Mals 2% Female
- i Caucastan {7 Black/Africa-American {7} Native American
srp:
[.i Aslan i Padificislander
Ethnicity: i1 Hispanic/Latino i1 Non-Hispanic
Bat= of Birth:
Cotnty:
i Bthorless {71 9th fH1eth 3 19th 3 HS Diploma‘GED
Education (highest completed):
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1.0 Juvenile Justice History
Hems:

1.7 Documended Contact with Juvendls Justice System
Q= 4 or older
1 =13 oryounger

1.2) Atternpled andfor Escaped from Residential Faciiity
0 = No history of attempt/ascape
1 = Histery of attemptiescape

1.3) Hestory of Sefling Drugs
0 = Has never sobd dresgs
1 =Has sl drurgs

1.4 Physicat Altercation with an Authoriy Figure
0= Mo hstony of physical altercafion with authority fegure
1 =Has a history of physical attercation with atthar ity figure

1.5} Weapon Lised During 2 Grime
8 = Never used a weapoh during a Crime
1 =Has used a weapon during a aime

163 Victim Physicatly Harrnad During Offense
& = Has nevey phvpsicalty harmed a person during a crime
1 = Has physicaily harmed a person during a crime

1.7 Received 3 Majfor Sanction while in Residential Care
0 = Has never recefved a major sapcilon while in residential care

1 =Has received at feast 1 malor sanction while In residential care
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{am going to ask you & few questions abolt yous past.

1. *How cld were yous the first time you got intreubla?

a _What didyou do?

b. What happened?

2 How about the most recent effense, tell me ahout i,
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b, What offenses were you adfucticated on?

4, Have you ever scold drugs?

e e e e e e e e o e -

A, T s0, how often?

I Nevet <7 Oneeina While 7 hometimes I Often

!

A, What abourt any ather authedty figuras (e, ppofice, teachers/schood personng, detentich workers, Hosses,
etey?
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8. Have vou evar bean held in detentton?

9 Huw about an-:-th 2 residential faciiky besides this one?

a. 30, have you ever gotten :nto troubte ot trying to Iea\-e a reud&ntrai fclt Hity without perrnission?
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b What happened to you as the result of the the <onsen) uem:e

2.0 Family and Living Arrangement
frems:

2.11 Family is bnpartant
0 = Family fs very important ta the youth
1 = Family is 1ot very important to the youth

2.20 Family dtemberis) Arrested
=M
i="Yes

21.3) Parente/Caregbvers Use Appropriate Conseguences
Q= Parenti/caragivers use appropriale consaquences most of the tme
1 = Parenti/caregivers Use inappropriate consequences

24 Positive Refationship with Parson at Planned Residenca
O = Positlvelsuppontive refationship with adult at planned resitdence
1 = Dees ot have & positive relationship with adult a1 planned residence

Yam going 10 ask you & few guestions abotit your family.

1 Teli rae al i:sout yaur Biological parents and/or adoplive parents.

a Ho.w oﬁ:en oo pou have contact with them?
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2. Who ware you living with the last tine you wers in the community?

a. How well did you get along with the people you wers Hving with?

3. “How would you rate the folfowing statement: "My family is itnportant to me?"

o Stronghy Agree  Agree i Disagees 7 Stronghy Disagree

A, How often clo yoir tall 1o them?

3. *How many close family members (&4, parents, siblings) have been arrested before?
3| £ &l " 3+

i

a. Have any of them ever been in Jali/prison?

E
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B, Have you ever been hit s a punishiment?

3.0 Peers and Social Support Network

[tems:

3.1 Acquairstances Use Drugs
0 =5 DF Fewey CGUAINEANCSS us e drigs
1 =60 mere acquaintances U5 e drugs

3.2 Friends Fight

0 = Friends do not get in fights often
1 =Friends fight a lot

338 Friends Use Drugs
0 = Less than S6%% of friends use dnugs
1 = 54% or more of friends use 0iuys

UAC MAP Section 3: Services (Version 1.0)
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3.4y Friends Areested
0= Less than 59% of friends have been amested
1 = 50% or more of friends haye been arrestad

3.5 Relationship with Youth on Lnit
0 =Gels algng with youthon the unit
1 = Does not get atong with youth on the unit

3.6) Relationship with Staff
0 = Gets along with staff at the facitity
1= Doez not get atong with statf at the facility

3.7 Friends/Family Assoclated with Gang Activity

{ = Frtends are not pari of a gang
1= Friends are part of 3 gang

3.8} Arrested wath Friends
G = Mot arested with friends
1 = Arrested with frisnds

18 Adults in the Community are Suppodtive
& = Aduits in the commiinity are sapportive
1 = Adtsits i the community arenot supportive

[am going to ask your dset of questions about the peopie that you Anow. Some Ofthe girestions will bz qbout acquaniances
uad sonte W be qbaut pout Close fiends.

1. Taiking about your acguaintances {paaple who you know bt sre not your dose friens), how many have besnin
frouble withe the law?

a. Forwhat?

2. *How aboul the number of acquaintances that use drugs? Doyou knew about how many {outside the fadiity) use
sulstaneas?

Ote s S-S (1Y TS " teto 20 2+
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Nev Focusing on pout friends:

3. Telt me about your tiose friends (consider thase inthe community as wel 3s it the faciity).

a, OF those friends, how many have been suspendedfexpelted froim schood?

a. QfF those fiiends, haw many have been in detantion?

4, *Hew woulkd you rate the following statement: "My friends get into physical fights?”

7 Nevar 7 Sometimas Often

L. “How tfi__anyﬁmes have wou best amested/commiitted a crimme while wou have bean with your friends?

. “How many of your friends are Involvadin a gang? |

7. *As for the youkh on your unit, hisy well do you get along with them?

77 Nae ar Al Y 4 7 Sornawiiat O Gond 77 Vary Goad

a. Do your consider any of them t be your friends?
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2. *How about staff? How well do you get along with them at the facility?

7 Not at Al 70K 77 Somewhat  Gand 7 Very Good
9. As for the community you will be liMing in. tell me about any non-family members that you feel are supportive.
|
... .
a. Have you tatked 10 any of them since you have been here?
; 4 R e e e e :

.......................

---------------

4.0 Education and Employment
ftems:

4.1) Truant from School
0 = Never been charged with truancy
1 = Charged with truancy

4.2) Expetied - Ever
0 = Never been expeiied from schook
1 = Expelled from school

4.3) Effort in School
G = Effart in schood
1 = Little effort iny schodd

4.4} Redaticnship with Current Schoot Personneb/Emplayer
0 = Posifive relationship with schood persormel/employer
1 = No positive redationship with school personnel/erplover

This section focuses on education and employment. IT the youth is employed Ri-time or heeshis primary focus & empioyment
itermn 4.3 shouid be scored based on empioyment.

1. Telt ma about school before you came 10 the faciity.

S Wheti s Kt BOLURIR VORI CIABEE. i i
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b. How often did you skip class?

. *How many times were you charged with truancy in the last two years?

SOt~
h fyes how many?

-_C Were Th?)‘..f*.‘.*.’%‘.??.‘?*_?.F?T.‘_.F_-'.*_P_?F_?.‘{.F’F‘.?5_?F?S.E.FEE.E,.’EEETE?',T,‘? _________________________________________________________
T
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< Did you ever Nave a problerm with staff or co-workers?

6. Deszribe any prabiems that youhad,

7. How did it end up?

8. Whiat 3 the longest yout worked af 3 3ob?
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5.0 Pro-Social Skills

frems:

E1) Can tdentify TriggemiHigh Risk Sittations
0 = kdertifles high 115k sluations

1 =Does Aot kendify hgh risk situations

5.2 Weighs ProvZons of a Stuation
Q= "Weighs the pros and €ons of 3 dtuation
1=Does net waigh the pros and cons of a situation

5.30 Pro-social decsion Making
0 = Demonstrates pro-social decision rosking
1 = Does net demanstrate pro-scoiab decision making

&A1 Frusteation Totarange

O = Adeqrrate skifls to manage frustration
1 = Some/rainimal skills to manage frustraticn

b

i

i

2. Tell me about a time where you Gid nal realize you were headed for trouble, but looking back on it, you siiould hawve
seer troudde Coming youlr way.
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fam going to ask you G sef of scenarios, { waat vou 1o think of the answer that best s with what you would normally do.
{NOTE TQ NTERVIEWER: prode to determine whether the youth can identify Mgh-risk sftuations gnd then whether they are abie
{0 weigh prosicons of that situgation before they engage in any behavicr for each scenario.]

3. Seenatio &1 fone of our friends asked you to go 10 8 party, would you go?

a. ¥Why or why not?

b What it you khew there would be alcehat and drugs there?

a. Why or why noi?
5: mtts:bmg qeears for asecond. Ted _'_"_‘f.‘.’??'.’.'??tfﬁ y;_rfﬁ_r_s_j_aies ymu frustrated.
E
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a. Whenh was the [ast time you felt frustrated:

b,

Staff Rating: Can the youth ldentity triggersfhigh risk situatons effectively?

" No ;" Somewhat "Yeos

Staff Rating: Does the youth welgh pros/cons?
“No 7 Somewhat " Yes

Can the youth tle behavior to the conseguencs?

Rate the youth on his/her abllity to understand the consegquences of his/har attions.

7 None £ Very Litde £ Some 7 Good

Staff Rating: Does the youth make pro-social dacisions given these scenarios?

<" No " Somewhat " Yes

Staff Rating: Deas the youth have adequate skilis to handle frustration?
£ No £ Somewhat Yes
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6.0 Substance Abuse, Mental Health, and Personality
fEems:

&.11 Age of Brag Onset
D =13 or sider
1 =12 aryounger

&.2) Others Complained about Drugaalcohal Lise
9 = No one has complained abot sulstance use
1 = Others have complained about substance wsa

5.35 Failed Dyug Test within Past & Maonth
G = Has not fatfed drug test within past & months
1 = Has falled drug test within past 6 months

645 Alcohol/Drigs have Caused 3 Problem in Major Life Area
G = Alcohok/Drugs have not caused a problem
1 = Alcohel'Drags have caused a problem

6.55 Lksed Substances While in Residentiat Fadlity
0 = Has nat used alcohol or drugs while in the facility
1 = Has used alcohal and/or drugs while in the facility

5.61 Infated Saff-Esteem
G = Appropriate level of self-asleem
1 = Inflatad self-esteem

&.77 Risk Taking Behasior
0 = Does ot generally take risks
1 =Takes risks

Wow wee are Going 1o TGS ahotit any aicaimod of drugs you have used.

1. Tell e about any druds that vou have used.

Howe often wers you
Type of Brug ushng at time of armst How much? Most ever?
{e.g. dalty, weekly, ete.i?

Lastusetdate or

about how long ago)?
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;

3. Tell me about what your [insent appropriate adult: parent, counselor, unclesaunt] thinks alzout your [drugsatcohol]
usa.

a. What wera the resufts?

:

§:mlfaj\f‘glyql‘.1 ever tested positive for drugs?

I i
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6. Given what you have told me 3013, doyou think that druns and/or alcabol have catised you any probiems?

by Howe aberut with your family?

C Legal problems?

d Feends?
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fam going o sk you some questions about yourself.

8. ¥Onascale of 1 to 10 how ool do vl consides yaurself? é

.....................................

k. Have you ever driven a car without a driver's license?
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€. What Is the fastest you have driven a car (or been Ina ¢an?

e, Evercamy a loaded gunt How about |

f. Have you ever taken any drugs that you did not know what they wete?

7.0 Values, Beliefs, and Attitudes

[Eamns:

7.1 Pro-Criminal Statements
0= No/Few pro-ciminal beliefs

1= Some/a 1ot of pro-ariminal beliefs

7.2) Negative Attitudes Towards Supervision
G = Will complete supervision witheut problems
1 =Will have a difficult time with supervision

7.3 Attitude Supports Substance Use
0= Mot supportive of substance use
1 = Supportive of substanice use

74 Demonstrates Remorss for Offense
0 = Fulkremorss
1= Scimea remofse
2= No ramorse
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2.5y Damonstrates Empathy Towards Others
Q= Demonstrates empathy towards athers
1 = Doas not show efnpathy towards others

75 Attitude Towards Gangs
Q= negative attitude towards @angs
1 = Suppartive of gangs

fam e gaing to ask you some questions abait your beites and vaises, INOTE TO INTERVIEVER: This section shaufd berated
basedan the entire intorview. There are some questions that are provided o suggestions if vou do not feei that you have
captured the necessary informalio o saome these ltems.}

1. Based on what you have tald ma, what do yoll think about being an parote?

a Fell me about your plan to make it on parele,
3. *How would youd rate the following statement: " will get off supensdsion without any problems.”
" Stronghy Agree o Agree 7 Disagree : Stronghy Disagree

4. What do you think about marifuanal Should it be legal?

§ oottt e oo .

"

Ho»_ _'_bput other drugs?
UAC MAP Section 3; Services (Version 1.0 0
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4, What do you think about marijuana? Should it be legal?

a. How abrout ather drugs?

B A R B B R B e R aa e G i BN
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3, What do you think about gangs?

10. Do yu think that gangs are halphal?

t

i
i

11. should youth be allowed to join a gang_?

e it e et e

i
i
i

;

Staff Rating: Does the youthuse pro-criminat statements?

- None " Fow ;" Some " AlLot

*# |fthe wiruthis rated someda ot this item should be scored a 1.

5taf Rating: Youth has negative attitude towards supervision.
7 Strongly Agree ;" Agree 7 Disagree 7" Strongly Disagree

Staf Rating: Youth's attitude towards substance uie,
< Supportive of Drug/Alcohal Use ¢ Somewhat Supportlve i Hot Supportive

Staff Rating: Does the youth demonstrate remorse Tor offanse?

S Full Remoasss I Some Ranorse " NO Remorse

Staff Rating: Youth's level of empathy towards others.
I Mone 7 Yory Litte 7" Some 7 Good

*{f the youth is rafed as nohe or very little this Bem should be scoreda |,
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Staff Rating: Supportlve of Gangs
2" Highly Supportive I Supportive < somewhat Suppontlve {" Net Supportive

* IFthe youth Is rated highly supportive, supportive, of scinewhat suppaortive this fesn should be scorad a1,

OHIO YOUTH ASSESSMENT SYSTEM
REENTRY TOOL (OYAS-RET)
SCORE SHEET

1.1} Decumented contact with juvenile justice systemn :
0 = 14 or older [ sad
1= 11 or vounger

1.2) Atternpted and/or escaped from residentsal facilily t -’
0= No history of attempuescape -
1 = History of attempt/escape

1.3} History of sefiing drugs E ,%

0 = Has never sotd drugs
1 = Has sold drugs

1.4} Physical Allercation with an authorily figurs
0 = No history of physical allercalion with authority figure
1= Has a history of physical allercation with authority figure .
1.5) Weapon used during a crime 3
0= Never used 2 weapon duringacrigme T
1= Has used 3 woapon during a crime

1.6} Viclin phiysicalby harmed during offense t%

0 = Has naver physicatly harmed 3 person during acime T
1 = Has physicaflly harmed a person during a ceime

PR .
1.7} Recadved a major sanction while in residential cara i
0 = Has never received 3 major sanction white in residentind care '
1= Has recefved at least 1 major sanction while in residential care

2,14 Farnily s impaortant ;E
G = Family is very important to the youth o
1 = Familyis not very important Lo the youth

UAC MAP Section 3: Services (Version 1.0) E)ill-:nl"i%it a
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2.2} Family members} arrested :1
Q=Bbo e
1= Yes

2.3} Parents use appropriste consequences
0 = Farents use appropriate consequencas most of the time
1 = Parents use inappropridte consequencas

2.4} Positive relatio nship with person at planned residence
0= Positiviedsupiportive relationship with adult at planned residance
1= Does not have a positive relationship with aclult at planned sesidence

TOTAL

Strength Barrier
Farmily supportive of change h ’
Familyis engaged
Fanily willing to participate in treatment
Famtiy is stable

History of abuse/naglect

TUTAL

311 Acguaintancas Use Drugs ,i
0 = 5 or fawet acquaintances use drugs
1= 6 or more acuainiances use drugs

3.2} Friends Fight :J
0 - Friends do not get in fights often : :
1 =Friends fight alot

3.3} Friends Use Drugs ‘%
0 = Less Than 50% of friends use drigs R
i = 50% or more of friends use drugs

3.4} Friends Arrested -f

0 = Less than S04 of friznds have been mrested
1 50% or more of friends have baen arrester]

3.5} Redationship with Youth on Unit :E
B e

0 = Gets along with youth an the ung
1 = Does not g2l along with youth on the unit

3.6} Reiationship with Staff

0 = Gets along with staff at the facility

1 = Daes not get along with staif ot the facility
3.7: Friends/Family Associated with Gang Activily H

D = No friendsffamily in a gang
P = Friends/Family ina gang

UAC MAP Section 3: Services (Version 1.0) E)%hlijbit a
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38! Arrested/Charged with Friends
0 = Not arrested/charged with friends
i = Arrested/charged with friends

3.5 Adults in the cormmunity are supportive

0 = Adulls in the communily are supparlive
1 = Aduits in the community dre not supportive

Strength
Pra-social pesers
Manage antisociat peers effectively
Pra-social ieisure aclivities

‘ntivation (o make new friends

TOTAL: 0

Barrier

4.1) Truant from schaol

0 = Never been charged with truancy
1= Charged with truancy

4.2) Expellied aver
@ = Never beon expellad from school
i = Expetied from Schoel

A3} Ffort in Sehaol

(= Effort in schoaol
1 = Littls eflort in school

44} Relationship with Current S¢hoal Parsonnel/Employer

0 = Positive relationship with school personnel/employer
1 = No positive relationship with school parsonnalyemployer

Strength
Mativation for edtication '
Mativation for amployment
Has H% DiplomasGED
Previous empleyment experience
Individualized education plan
Parents suppartive of education
Parents supporbve af employment

TOTAEL: 1]

Barrigr

5.11 Can identify triggers/high risk situations
0 = ldentifies high risk situations
1 = Does not wlentify high risk situations

5.2 Weighs pro/cons of a situation
= Waeighs the pros and cons of a situation
1 = Poas not weigh the pros and cons of a situation

UAC MAP Section 3: Services (Version 1.0)
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5.31 Pro-social decision making

0 = Oemonstratss pro-socizh decision making

P Does net demonstrate pro-social dacision making
5.4) Frustration Tolerangce FE

0= Adequate skills to manage frostaation T

1 = Soma/minimal skills to manage frustration

TOTAL
Strength Barties
Alrlity to manags awn behavior : .
Motivated to kzarn new skilts
Age appropriate social sKills o 0
Availability of pro-sadial models i
TOTAL: {0 | o

4.1} Age of Drug Onsel ",E:
Oetdorolder T .
1 =12 0r yaunger
6.2} Othess Complained about Youth's Drug/Alcohe! Use : é
0= No one has compizinad about subslance use e ~
1= Cthers have complained about substance use
6.3} Pasitive Drug Tesl within Past 6 Months -
0 = Has not fatled drug test within past & months
1 = Has faited drug lestwithin past 6 manths
&4} Alcohol/Drugs have Caused Problem in Major Life Area *§
0 = Aleohol/Orugs have not caused a preblemn T
1= Alcohol/Drugs have caused a prablem
4.5} Used Substances While in Residential Facility %
@ = Has not used alcohol or drugs whilein the facility
1 = Has used alcobunl or drugs white: io the Facility
6.5} Inflated Self-kateem i
0 = Apprapriate level of salf-astesm
1 = Inflated seif-esterm
& 7} Risk Taking Behavior o
0 = Ooes not generaily take risks R -
1 = Takes risks
UAC MAP Section 3: Services (Version 1.0) lhl'?:
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Strength Bagier
Motivation to skop using
History of substance abuse o 7o
Soher support nelwork E -
Motlvated for treatment
Attitude towards psychotropic med
Stabie mental health issues
Anger Managsment

FOTAL: 0

7.1} Pro-Criminal Sentiments E}

G = Mo/few pro-criminal sentiments
1 = Somw/a ot of pro criminai sentimenis

7.2} Nogative Attitudes Towards Supoenvision

0 = Will compiete supervision without problems
1 = Will have & difficult time with supervision

7.3} Atlitude Supports Substance Use :j
0 = Not supiartive of substance use
1 = Supportiva of substance use
7.4} Demonstrates Remorse for Offense j

O=Fultromorse
T = S0me remorse
2 = No reimaorse

B -
7.5} Demonstrates Empathy Towards Cthers i
0= Demonsirates smpathy towards others T
1 = Dpas not show smpathy towards others
765 Attitude Towards Gangs 3
0 = Negalivs attitude lowards gangs '
i = Supportive of garngs
TOTAL
Strength Barrier
Motivation to change
Take responsibility for offense
Supportive of pro-social lifestyle
TOTAL: 0 0
UAC MAP Section 3; Services (Version 1.0
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Ovoral iImipressicns

Total Risk Score |

Total Number of Strengths I a

Tolal Number of Barners Q

SCORING
Cutoffs Recidivism Rates | Youth Score

LOW 0-15 15%

MODERATE 16 - 24 35%

HIGH 25-42 67%

Instrusnont Risk Level LOwW MODERATE HIGH

.Ovem'de

Final Risk Love) LOW 2 MODERATE < HIGH
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OHIO YOUTH ASSESSMENT SYSTEM

REENTRY SELEF-REPFORT

QUESTIONNAIRE
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4.403 ASSESSMENT: Recommendations and Decision-Making
Effective Date: Rev. 11/25/2013 (Original 4/30/2012, Rev, 12/21/2012)

POLICY

Upon completion of the family reunification assessment process, Case Managers shall make a timely
recommendation to the Case Coordinator for release. Release recommendation options include:

s  Approve release
s  Approve release with post-release services
e Conduct a home study before a release decision can be made

o Deny release

Case Coordinators shall conduct a third-party review of the proposed release, and submit one of the
following release recommendations (either in the form of a Third Party Recommendation or case
concurrence) to the ORR/FFS 1n a timely manner:

e Approve release

o For Category 1 cases, where the sponsor does not present a safety risk, the UAC is not
especially vulnerable, and there is no TVPRA of 2008 concern requiring a mandatory home
study- A case concurrence', after a Case Coordination interview, on the Case Manager’s
recommendation will suffice for the Case Manager to send the case forward for a release
decision by the ORR/FFS.

o For all other cases, a Third Party Recommendation (TPR) will need to be completed prior to
the release recommendation being forward to the ORR/FFS.

s Approve release with post-release services

o For cases where the Case Coordinator agrees with the Case Manager that post-release only
services should be approved, the case may be referred by the Case Manager to a post-release
service provider after the TPR is completed by the Case Coordinator.

o For cases where the Case Coordinator and Case Manager disagree on the recommendation
for post-release only services, the case will be elevated to the ORR/FFS for a decision on
whether post-release only services will be approved.

o Conduct a home study before a release decision can be made —

o For cases where the Case Coordinator agrees with the Case Manager that a home study
should be completed pnor to a TPR being completed, a concurrence on the home study
recommendation (noted in the TPR form) will be necessary for the case to be referred to a
Homme Study provider.

! The concurrence on 1he straight release can occur cither as an email by the Case Coordinator to the Casc Manager. However.
Casc Coordinators and Case Managers should have reached a decision on the straight refcase decision for cases mecting this
cxemption fross Goperprint background checks and from a TPR requirement. prior to Case Manager's fonnal recommendation
SECTION 4: FAMILY REUNIFICATION 27
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o For cases where the Case Coordinator and Case Manager disagree on the recommendation
for a home study, the case will be elevated to the ORR/FFS for a decision on whether a home
study will be required prior to release.

¢ Recommendation pending — additional information needed

¢ Deny release

DHS shall be provided with 24 hours to comment on the proposed release from the time the Case Manager
sends the notice, by email, of the pending release request.

Only the ORR/FFS has the authority to make a release decision. The ORR/FFS considers the Case
Manager’s and Case Coordinator’s recommendations or concurrences, and those of other stakeholders, as
applicable, and makes the final release decision ORR release determinations include:

* Approve release

¢ Approve release with post-release services

e Conduct a home study before a final release deciston can be made
» Remand release request-decision pending

= Deny release”

Waiver of Release Requirements

If comprehensive child welfare assessment of both safety AND mitigating factors shows that the sponsor
can provide for the child's phvsical and mental well-being, and fulfilling a particular requirement would
cause a delay in timely family reunification, the care provider should request a waiver from non-statutory
requirements from ORR. Any waivers must be approved by an ORR Supervisor (Field or Headquarters).
The following requirements can NOT be waived under any circumstances:

s Verification of the sponsor’s ID
s Venfication of the sponsor’s relationship with the UAC

+ Anindependent finding in the form of a background check and Case Coordinator third party
recommendation or concurrence that the sponsor has not engaged in any activity that would pose a
risk to the UAC

a  Child assessments including screenings for mandatory home study eligibility

Safety Planning

In consultation with the Case Coordinator, the Case Managers shall prepare safety plans as needed. Safety
plans should be prepared to address any outstanding needs that the UAC will have following release, and to
enhance the UAC s opportunity for safe and successtul integration into the sponsor famuly unit and
community.

= The approval of e ORR Director or designee is required for the denial of release to a parent ot legal guardian.

SECTION 4: FAMILY REUNIFICATION . 28
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Incomplete Sponsorship Applications

Case Managers shall document efforts and outcomes for any potential sponsor to whom a FRP was sent,
even if the potential sponsor does not complete the reuntification process or withdraws sponsorship. Case
Managers shall document information on unsafe potential sponsors in the ORR database” in order to prevent
the sponsor from sponsoring other UACs.

Home Studies

Please refer to ORR Operations Guide, Section 2.2.6 Mandatory Home Studies

* Document in the notes scction of 1he sponsor cntity.

SECTION 4: FAMILY REUNIFICATION . 29
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Remand

ORR may remand a release request if additional information is needed or additional actions need to be taken
before a release decision can be made. The release decision is held pending when ORR enters a remand in
the ORR database. The Case Coordinator or ORR/FFS documents the date of the remand, an explanation of
why the case is remanded, and which party is responsible for addressing the outstanding issues in the
Release Request. When the additional information is received or the actions are completed, the ORR/FFS
documents the date and provides an explanation in the Release Request as to why the remand was lifted and
what the ORR decision on the release request is.

Release Options

Release

A recommendation for a release without a home study or post-release services shall be made after a
thorough assessment of the sponsor, the sponsor’s family unit, and the needs of the UAC demonstrates that
the sponsor can provide for the UAC’s physical and mental weli-being without additional assessment or
services. Release is recommended after it is determined that the release will not endanger the UAC or
others in the household or community, and that the UAC is likely to appear before the U.S. Department of
Homeland Security (DHS) and/or the U.S. immigration court.

Release with Post-Release Services”

A recommendation for a release with post-release services shall be made when the release is determined
safe and appropriate as outlined above, but the UAC and sponsor need additional assistance to connect them
to appropriate resources in the community. These services can only be provided with the consent of the
sponsor. The Case Manager shall document the sponsor’s consent during the sponsor assessment process.

Post-release services shall be provided for six months after the UAC is released to the sponsor, unless
determined to be necessary for a shorter or longer period of time by the post-release services provider, and

" This terim is used synonymously with [ollow-up serviees as described in TVPRA of 2008. §235(c)(3)(B).

SECTION 4: FAMILY REUNIFICATION . 30
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approved by ORR. If the service needs identified in the referral are fully met prior to completion of the six
month period, the post-release services provider shail make a request to ORR to conclude the services. If
the UAC has significant outstanding service needs that could impact the safety of the UAC or others at the
completion of the six month period, the post-release services provider may request prior approval from ORR

to extend the services. Post-release services do not continue under any circumstance bevond a UAC’s 18"
birthday.

Deny Release

Only ORR has the authority to deny release of a UAC to a potential sponsor. Even if the Case Manager or
Case Coordinator does not find a potential sponsor to be suitable, he or she must submit a recommendation
indicating such to QRR for ORR’s review and final decision.

Release to a potential sponsor may be denied if any one of the following conditions exists:
o The potential sponsor is not willing or able to provide for the UAC’s physical or mental well-being.

¢ The potential sponsor would present a moderate to high level of sk to the UAC because the
potential sponsor:

o Has been convicted of (including a plea of no contest) a felony involving child abuse or neglect;
spousal abuse; a crime against a child or children (including child pornography), or a crime
involving violence, including rape, sexual assault, or homicide

o Has been convicted within the last five years of a felony involving physical assault, battery, or
drug refated offenses

o Has been convicted of a misdemeanor for a sex crime, an offense involving a child victim, or a
drug offense that compromises the sponsor’s ability to ensure the safety and well-being of the
UAC

o Has other criminal history or pending criminal charges that compromises the sponsor’s ability to
ensure the safety and well-being of the UAC

* Placement in the potential sponsor’s household would present a moderate 1o high level of risk to the
UAC because:

o A household member has been convicted of a crime that compromises the suitability of the home
environment for the UAC

o A household member presents child welfare concerns
o The physical environment of the home presents risks to the UAC’s safety and well being

o Release of the UAC would present a moderate to high risk to him or herself, the sponsor, family
unit, or the community.
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PROCEDURES

Incomplete Family Reunification Process

1) If any potenttal sponsor initiates, but does not complete the family reunification and release process, the
Case Manager documents in the ORR database that the reunification process is cancelled and enters the
corresponding justification in the Release Reguest in the ORR database.

Release Recommendations

Case Manager: Within 2 business days of the completion of the family reunification assessment, the Case
Manager submits a release recommendation. The Case Manager:

1) In collaboration with the Chinician, updates or creates the (/A Assessment, {/AC Case Review (as
applicable), Sponsor Addendum (as applicable), and /ndividual Service Plan (ISP) with a release
recommendation. Will document in the UAC Assessment or [/AC Case Review, as applicable, a
summary of the assessment of the potential sponsor’s ability to provide for the UAC's physical and
mental well-being and the Case Manager’s recommiendations.

2) Completes the Release Request, and notes whether the case is a Category 1 exempt case in the
comments with the date the Case Coordinator concurred.

3) Completes the Discharge Notification with the sponsor and UAC demographic information; the actual
discharge date is left blank at this point.

4) Updates the Care Provider IFamily Reunification Checklist indicating the date each item was completed
and the specific document(s) used as supporting documentation for each category of documentation on
the checklist.

5) Emails notification of the pending release decision to the DHS/JC to provide DHS 24 hours to comment
on the release, with copy to the Case Coordinator, legal service provider or attorney of record, and Child
Advocate, if applicable. Specifies in the subject line “Pending Release Decision,” the UAC’s full name
and alien number (e.g., Pending Release Decision: Garcia Santos, Jose, 098-765-432).

6) Emails notification of the release request to the Case Coordinator. For Category | cases meeting the
exemption requirement, the Case Manager will skip the email notification to the Case Coordinator and
send the case (following the procedure below) straight to the ORR/FFS and CC the Case Coordinator.

Case Coordinator: Within a maximum of 3 business days (excluding weekends and holidays) of
receipt of the Case Manager’s recommendation, the Case Coordinator submits a release recommendation,
The Case Coordinator:

1) Reviews the Release Request, the UAC Assessmeni, /AC Case Review (as applicable), Sponsor
Addendum (as applicable) and /57 in the ORR database.

2) If additional information is needed to make a recommendation, the Case Coordinator requests the
information from the Case Manager. The Case Manager responds to requests for additional information
within 1 business day.

* Additional information shall only be requested if nceded 1o assess the sponsor s overakh ahility to pros ide for the UACs
physical and mental well<being.
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3) Completes a TPR under one of the following scenarios:

a. Home Studies: Makes a home study concurrence to send the case to home study. In this case the
notice will be sent back to the Case Manager who will begin the home study referral process.

b. Post-Release only Services: Makes a post-release only services concurrence to recommend post-
release only services, the concurrence will ALSQO require a completed Third-Party
Recommendation.

¢. All other releases (excluding exempt Category 1 cases), and cases with completed home
studies: Completes the Third-Party Recommendation, if applicable addressing the following:

i) Narrative of release recommendation and justification for the recommendation
1) Summary of Case Coordinator interviews with UAC

1) Summary of interviews or information gathered from sponsor or other stakeholders, as
applicable

iv} Any additional recommendations to promote the UAC’s physical and mental well-being and
the safety of the release

v) Explanation of any identified discrepancies in information

4) Compietes the Case Coordinator’s release recommendation in the Release Reguest and documents
whether a TPR or concurrence has been made.

5) Sends the fhird-Farty Rennification, if necessary, with a formal notice of the recommendation to the
Case Manager.

Case Manager: Within 1 business days of receipt of the Case Coordinator’s Third-Party Recomnrendation
and/or case concurrence, the Case Manager:

1) Sends the Care Provider Family Reunification Checklist, and either the Third-Party Recommendation
and/or a notice in the email of the Case Coordinator’s case concurrence, and release recommendation to
the ORR/FFS, with a copy to the Field Support Specialist and the Case Coordinator, requesting a final
release dectsion.

2) If the ORR/FFS requests additional information, the Case Manager or Case Coordinator responds within
1 business day.

ORR/FFS: Within 2 business days of receipt of the Case Coordinator’s and/or (Case Manager's completed
recommendations the ORR/FFS makes the release deciston. The ORR/FFS:

1) Reviews the release request, including the: Release Request (in the ORR database), {/AC Assessment,
UAC Case Review (as applicable), Sponsor Addendum (as applicable) and ISP (in the ORR database),
Care Provider Family Rennification Checklist, and if applicable the Third-Party Recommendation.

2) Updates the ORR release decision in the Release Request and the Discharge Notification.

3) Emails notification of the ORR release decision (e.g., release, release with post-release services, etc.) to
the Field Support Specialist, Case Manager, Case Coordinator, legal service provider or attorney of
record, and Child Advocate, it appiicable. The subject line of the email shall specify “ORR Release
Decision™ and shall contain the UAC’s tull name and alien number.
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Conduct Home Study
Please refer to ORR Operations Guide, Section 2.2.5 Mandatory Home Studies

SECTION 4: FAMILY REUNIFICATION . 34
4,403 ASSESSMENT; Recornmendations amd Decision-Making Exhibit 4

Page 405

Not Copfidential GOV-D0D16938



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 129 of 946 Page ID
#:9869

ORR UAC PROGRAM OPERATIONS MANUAL (Care Provider Version)

SECTION 4: FAMILY REUNIFICATION . 35
4,403 ASSESSMENT; Recornmendations amd Decision-Making Exhibit 4

Page 406

Not Copfidential GOV-D0016939



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 130 of 946 Page ID
#:9870

ORR UAC PROGRAM OPERATIONS MANUAL (Care Provider Version)

SECTION 4: FAMILY REUNIFICATION . 36
4,403 ASSESSMENT; Recornmendations amd Decision-Making Exhibit 4

Page 407

Not Copfidential GOV-D0016940



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 131 of 946 Page ID
#:9871

ORR UAC PROGRAM OPERATIONS MANUAL (Care Provider Version)

Release with Post-Release Only Services

Case Manager: Within 1 business day of the ORR/FFS approval to release with post-release only services,
the Case Manager:

1) Selects a post-release services provider based on provider capacity and the geographic location of the
sponsor, utilizing the Post-release Referral Contacts. The Case Manager only refers the case to one
post-release services provider at a time, unless otherwise directed by ORR for exceptional circumstances
(e.g.. capacity issues).). In the event that the case is referred to more than one post-release services
provider at a time, the Case Manager must clearly advise each post-release services provider of this in
the referral email.

2) Sends the post-release services provider the referral for post-release services, and all attachments as
ordered below:

a) Release Request (reflecting Case Manager's and Case Coordinator’s recommendations and ORR’s
decision for release following completion of home study).

b) Care Provider I-amily Reunification Checklist

¢) UAC Assessment, UAC Case Review (as applicable), Spostsor Addendum (as apphcable)

d) Updated Individual Service Plan.

e) Results of background checks {including fingerprint results and C A/N results if applicable).
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f) Family reunification packet, supporting documentation and background check results (including cn
household members), and any additional informatien, as applicable, obtained by the home study
provider, Case Manager or Case Coordinator dunng the home study process (one PDF file).

g) Child assessments including any additional documentation, as applicable, obtained by the home
study provider, care provider or Case Coordinator on the UAC during the home study process that
relates to release assessment (one PDF file).

h) Third-Party Recommendation.
1) Safety plan, as applicable,

Post-Release Provider: Confirms services are in place within 2 business days of ORR/FFS release
approval. The post-release services provider.

1) Reviews the UAC s assessments and family reunification information.

2) Confirms services are in place within 2 business days, and emails notification to the Case Manager,
copying the Case Coordinator, ORR/FFS, and Field Support Specialist.

3) Inthe event that the post-release services provider 1s unable to secure services, the post-release services
provider immediately informs the Case Manager, copying the Case Coordinator, and the Case Manager
refers the case to another post-release services provider.

Care Provider:

1) The UAC is not released until after the post-release services provider confirms that a post-release
services provider is available to begin services immediately upon the UAC’s refease. However, the
UAC s release should not be delayed if a post-release service provider is not available to immediately
begin services. The Case Manager tnforms the post-release services provider of the planned date of
discharge prior to release.

Denial of Release: Parent/legal guardian
ORR/FFS:

1) Consults with the ORR/FFS Supervisor on any denial of release to a parent/ legal guardian to ensure that
all alternatives to a denial were explored and that even with additional services the UAC could not be
safely reunified with the parent or legal guardian.

2) Emails recommendation of denial of release and clearly outlines justification for demal to the ORR/FFS
Supervisor with the following attachments:

a) All supporting documentation related to the reason(s) for denial.

b) Release Request,

c) UAC Assessment, UAC Case Review (as applicable), Sponsor Addendum (as applicable)
d) Individual Service Plan.

e) Sponsor’s background check.

£) Third-pariy Recommendation.
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g) Home Study, if applicable.

3) In consultatton with the ORR/FFS Supervisor, prepares a denial notification letter addressing the basis
for denial and information on the process for requesting a reconsideration of the decision, and submits to
the ORR/HQ Supervisor.

ORR/HQ:

1) The ORR/HQ Supervisor, in consultation with the ORR/DCS Division Director, submits to the
ORR/Director or his/her designee for final denial determination.

2) The signed denial notification letter 1s mailed to the parent/legal guardian by ORR.

ORR/FFS:

1) Notes the ORR/Director’s denial of release 10 a parent/legal guardian in the Release Request in the ORR
database and documents the justification for the denial.

2) Emails notice of the denial to the Case Manager with a copy of the signed denial letter attached.

3) Emails notification of the denial to the following stakeholders. The subject line of the email shall
contain the UACs full name and alien number and specity "ORR Release Decision: Denial”

a) Case Coordinator

b) Legal service provider or attorney of record
c) Child Advocate, if applicable

d) Home study provider, if applicable

Care Provider:

1) Within 1 business day of receipt of the signed demal letter, the Case Manager, in coliaboration with the
Clinician, as needed, explains to the sponsor in a language the sponsor understands the reason for the
denial and the process to submit a request for reconsideration of ORR’s decision as outlined in the letter.

2) The Case Manager, in collaboration with the Clinician, notifies the UAC of the denial.

Denial of Release: Non-parent/non-legal guardian
ORR/FFS:

1) Consults with the ORR/FFS Supervisor on any denial of release to a non-parent/non-legal guardian.
2) Notes the denial decision in the Refease Reguiest and documents the justification for the denial.

a) Emails notification of the denial to the stakeholders indicated below. The subject line of the email
shall contain the UAC’s full name and alien number and specily “ORR Release Decision. Demal.”

b) Case Manager.
¢) Case Coordinator.

d) Legal service provider or attorney of record.
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e) Child Advocate.
f) Home study provider, if applicable.

Care Provider:

1) Within 1 business day of receipt of the ORR/FFS's demal decision notice, the Case Manager, in
collaboration with the Clinician, notifies the UAC and proposed sponsor of the denial, in a language
they understand. The Case Manager informs the proposed sponsor and UAC that a reconsideration of
ORR’s deciston may be requested by writing to:

ACF Assistant Secretary
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SUBSECTION 4.500
RELEASE FROM ORR
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4.501 RELEASE FROM ORR: After Care Planning
Effective Date: Rey. 11/25/2013 (Original 04/30/2012, Rev, 12/21/2012)

POLICY

Care providers shall conduct planning for the UAC s needs following release. Throughout the family
reunification process, care providers shall work with sponsors and UACs to prepare them for reunification,
to assess the sponsor’s ability to access community resources, and to provide guidance regarding safety
planning and accessing services for the UAC following release. For all UAC, Case Managers shall provide
sponsors and UAC with information on basic safety and resources.

Once a UAC 1s approved for release, the care provider shall collaborate with the sponsor to ensure the UAC
is released as quickly as possible. The care provider shall coordinate the physical discharge of the UAC to
occur within three (3) calendar days after ORR approves the release. In order to provide DHS sufficient time
to comment on the release request, the care provider shall not release the UAC until 24 hours have elapsed
from the time the care provider emails notification of the pending release decision to the DHS/JC.

The Case Manager shall ensure that all of the UAC s belongings (inoney, clothes, etc.) are given to the
UAC and sponsor at time of release, tncluding belongings the UAC had at the time they entered ORR
custody, and any belongings they acquired during their stay. The care provider shall ensure that the UAC is
dressed appropniately for their destination. The Case Manager shall ensure that the UAC and sponsor
receive copies of case file documentation needed for the UAC to obtain medical, educational, tegal or other
services following release.

The Case Manager shall ensure that all stakeholders are informed of the UACs discharge date and change
of address and venue, as applicable.

PROCEDURES

Care Planning
1) The Case Manager explains to the UAC and sponsor the following:

a) U.S. child abuse and neglect standards and child protective services'
b) Human trafficking indicators and resources

¢} Basic safety and 911

Stakeholder Notification
1) The Case Manager completes the following:

a) Ferification of Release (completed on date of release)

! http://www.childwelfare. gov/pubs/can info packet.pdl
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by ORR Notification to ICF Chief Counsel Release of Unaccompanied Alien Child to Sponsor and
Request to Change Address. Complefes and sends to the:

1) 1CE Office of Chief Counsel (OCC)
i1} EOIR Immigration Court Administrator

2) The Case Manager coordinates with the legal service provider or attorney of record to ensure completion
of the EQOIR Change of Venue Motion and EOIR Alien's Change of Address Form/Immigration Court
EOIR - 33/IC, and to provide the sponsor and UAC with instructions for filing Change of Venue
Motions and Change of Address forms if the sponsor subsequently moves.

3) Within 24 hours of the UAC’s physical refease from the care provider, the care provider updates the
Discharge Notification in the ORR database with the UAC s discharge date.

4) The Case Manager emails the completed Discharge Notification 1o the ORR/FES, Case Cocerdinator,
DHS/C, UACs attorney of record or legal service provider, Child Advocate, post-release services
provider, and probation officer, as applicable. The subject line of the email must specify “Discharge
Notification” and contain the UACs full name and alien number.

UAC’s Belongings and Records

1) At the time of discharge, the care provider gives the sponsor and UAC all of the UAC s belongings, and
copies of the following documentation and UAC case records below. The care provider retains a copy
in the UAC’s case file of any documents provided to the sponsor and UAC:

a) Personal belongings brought with UAC at time of admission or acquired during stay with ORR
b) Money from the UAC s daily allowance, it applicable
c) Ferification of Refease - The original is given to the UAC and sponsor
d) Sponsor Care Agreement
e) UAC's documents, including but not [imited to:
i) Immigration case related documents
1. U.S. Department of Homeland Security, Form 1-862, Notice to Appear
2. U.S. Customs and Border Protection, 1-94 (if applicable)

ud

Immigration court orders
4. DHS notifications and determinations
i) Original, notarized Letter of Designation for Care of a Minor, if applicable
i1} Immunization record and initial medical screening
iv) Initial dental exam and any significant dental records

v) List of all medications the UAC is taking, including reason and dosage, and original of all
prescriptions

vi) Name and contact information of medical, mental health, and dental care providers so sponsor
and UAC may request additional records if needed

vii)Educational assessments and records
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viii)  Orniginal or certilied official decuments in the UAC’s case file (e.g., birth, marmage, or death,
certificates, etc.)

ix) Any change of venue and change of address documents (in collaboration with legal service
provider or attorney of record), if applicable

x) Blank copies of Alien's Change of Address Form/Immigration Court EOIR - 33/1C (in
collaboration with legal cervice provider or attorney of record). Each immigration court’s
Change of Address Form may be accessed here:
http://www justice.gov/eolir/eoirforms/eoir33/1Cadr3 3. htm

x1) Post-release safety plan, as needed for cases with potential safety risks to UAC or community.

SECTION 4: FAMILY REUNIFICATION . 44
4.501 RFLEASE FROM ORR: After Care Planning Exhibit 4
Page 415

Not Copfidential GOV-D0016948



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 139 of 946 Page ID
#:9879

ORR UAC PROGRAM OPERATIONS MANUAL (Care Provider Version)

4.502 RELEASE FROM ORR: Transfer of Physical Custody of UAC
Effective Date: Rev. Rev, 11/25/2013 (Original 04/30/2012, Rev, 12/21/2012)

POLICY

The care provider shall notify the Field Support Specialist of the date the UAC will be picked up by the
sponsor, or travel to the sponsor, upon confirmation of the date.

Whenever possible, sponsors shall obtain physical custody of the UAC by picking him or her up at the care
provider’s site or at an off-site location designated by the care provider. Off-site locations (e.g., the care
provider’'s administrative offices} may be designated for care provider sites that mamntain a confidential
address for the building in which UAC are housed.

The ORR/FFS may approve a UAC 1o be escorted to the sponsor in extenuating circumstances (e.g., sponsor
cannot travel due to medical condition), or if sponsor pick-up of the UAC would cause delay in timely
release of the UAC. UAC ages 14 and over may be escorted by an airline escort to a location where a
sponsor 1s waiting. For airline escorts, the care provider must verify the airline’s requirements tor airline
escorts, and ensure in advance that the sponsor can comply with all of the requirements (e.g., 1D
requirenterts), that the UAC s needs do not require escort by the sponsor or the care provider, and that there
are no safety concerns. UAC under the age of 14 may only be escorted by care provider staff.

The sponsor 15 responsible for the cost of the UAC’s transportation and if an escort is used, for the escort’s
transportation/airfare. However, in exigent circumstances where a sponsor is unable to afford the cost of
airfare for the escort, and the sponsor needs assistance with the costs for the escort’s airfare to ensure timely
release, ORR may reimburse the care provider for these costs. In no circumstances will ORR pay for the
sponsor’s airfare.  The care provider shall follow ORR instructions and procedures on transportation of
UAC.

The care provider escort staft shall verify the identity of the sponsor prior to the sponsor taking physical
custody of the UAC. The care provider shall not release the UAC to any individual other than the sponsor
approved by ORR.

PROCEDURES

Sponsor Pick-Up

1) The Case Manager collaborates with the sponsor in selecting a date and time for the sponsor to pick-up
the UAC, and advises the sponsor to bring valid government issued photo identification (from a U.S. or
foreign government).

2) The care provider notifies the Case Coordinator and Field Support Specialist of the date the UAC will be
picked up by the sponsor, upon confirmation of the date.

3) Upon amval of the sponsor, the care provider checks the sponsor’'s valid government issued
1identification.
4) The care provider gives the sponsor the UAC’s refease documents and personal possessions as outlined
in the sub-section on follow-up care planning.
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5) The care provider advises the sponsor, if traveling by airplane, to check in the UAC at the ticket counter
with a copy of the UAC’s U.S. Department of Homeland Secunty, Form I-862, Notice to Appear.

6) If the sponsor does not arrive or does not produce valid identification, the care provider contacts his/her
supervisor and the ORR/FFS to discuss alternate release plans.

Care Provider Escort

1) The Case Manager collaborates with the sponsor in selecting flights for the UAC and escort.

2) The care provider notifies the Case Coordinator of the date the UAC will travel, upon contirmation of
the date.

3) The Case Manager arranges for the sponsor to pay for the airline tickets for the UAC and escort.

4) The sponsor' purchases the airfare and sends the itinerary to the care provider, along with a copy of
valid government 1ssued photo identification. The Case Manager ensures the identification document
will be acceptable, and instructs the sponsor to meet the UAC and escort at the airport with valid
government issued identification.

5) Atthe airport, the care provider escort checks in the UAC at the ticket counter with a copy of the UAC's
U.S. Department of Homeland Security, Form 1-862, Notice to Appear.
6) At the final destination, the care provider escort releases the UAC to the sponsor after the sponsor has

presented to the escort valid govemment issued identification. The care provider escort provides the
sponsor with the UAC s release documents and personal possessions.

7) 1f the sponsor does not arrive at the airport or does not produce valid identification, the care provider
escort shall contact his/her supervisor and the ORR/FFS to work out the safe return of the UAC to the
care provider program.

8) If the care provider escort has concerns regarding the identity of the sponsor or the safety of the
reunification upon meeting the sponsor, the care provider escort shall contact his/her supervisor and the
ORR/FFS prior to releasing the UAC.

Airline Escort

1) The Case Manager contacts the airline to obtain information on airline escort requirements.

2) The Case Manager collaborates with the sponsor to confirm that the sponsor can comply with airline
escort requirements.

3) The Case Manager staffs the case with the Case Coordinator to determine if the UAC s an appropriate
candidate for an airline escort.

4) The Case Manager collaborates with the sponsor in selecting flights for the UAC.
5) The Case Manager arranges for the sponsor to pay for the airline tickets for the UAC and escort.

6) The sponsor” purchases the airfare and sends the itinerary to the care provider, along with a copy of
valid government issued photo identification. The Case Manager ensures the identification document

! The Case Manager should assist the sponsor with making travel reservations if the sponsor requests such assistance.
- The Case Manager should assist 1he sponsor with making travel rcsenvations if the sponsor requests sucl assistance,
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will be acceptable, and instricts the sponsor to meet the UAC and escort at the airport with valid
government 1ssued identification.

7) At the airport, the care provider escort checks in the UAC at the ticket counter with a copy of the UAC's
U.S. Department of Homeland Security, Form 1-862, Notice to Appear.

8) The care provider gives the UAC their personal possessions and documents and mails an additicnal copy
of the release documents to the sponsor.
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4.503 RELEASE FROM ORR: Closing the UAC’s Case File
Effective Date: Rev. Rev. 11/25/2013 (Original 04/30/2012, Rev. 12/21/2012)

PROCEDURES

After completing the Discharge Notification, and within 24 hours of the discharge of the UAC, the care
provider:

1) Closes the UAC’s case file record in the ORR database by dismissing the UAC from the program, and
entering the end date as the date that the UAC was physically discharged.

2) Completes the remaining portions of the Care Provider Family Keunification Checklist and submits to
the ORR/FFS and Field Support Specialist.
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+% ORR Policy Guide, Section 5.2 ORR Policies on Requests ta Visit ORR Care Provider Facilities

5.1.1 Related Forms, Checklists, and Other Tools

CEre P}bwderFaciﬁty fodr'hequest Reqtlxle'stiné Pérty, FFS,PrOJectO

icer, DC
: Headquarters
Care Provider Facility Tour Addendum FFS, Project Officer, DCS Headquarters

Best Practrices }or E;Jre Providers in Pré,barmg DCS He:”adquarte ;'S, Café Providers
¢ for Facility Tours
What to Expect — Care Provider Facility DCS Headquarters, Requesting Party

Shelter Tours

Care Provider Facility Tour Requests Fmail DCS Headquarters
Templates
Care Provider Facility Tour Request Tracker DCS Headquarters

5.1.2 Requests for Care Provider Facility Tours

Interested parties, including advocacy groups, faith-based organizations, researchers, government
officials, international delegations and other relevant stakeholders who wish to tour a care provider
facility must requesta visitthrough ORR. ORR considers various factors when responding to these
requests with the best interests of the children of paramount importance.

A standard sheltertour consists of guided tour of the care providerfacility and does notinclude
standard consular visits. See »# ORR Palicy Guide, Section 5.4 ORR Policies on Communication and Interaction with
Consulates for policy on standard consular visits,

Requesting a Standard Shelter Tour

=% ORR Policy Guide, Section 5.2.2 Special Arrangements
CARE PROVIDER

1} Refersany requeststo tour their facility to the assigned FFS and Project Officer.

FFS or PROJECT OFFICER

2) Providesthe Care Provider Facility Tour Request to the requesting party and instructs them to
complete Section 1 of the form and return it to the FFS or Project Officer no later than two
weeks before the requested visit date.

Section 5: Program Management 2
Version 2 {Effective 09/12/16)
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3) Upon receiptof the Care Provider Facility Tour Request from the requesting party, ensures that:
a) Sectionl has beenfully completed;

b} Any special arrangements, such as additional security and accessibility issues, are
indicatedin Section 1C. Such arrangements must be includedinthe Care Provider
Facility Tour Request and will be coordinated prior to the approved visit; and

¢} Anyspecificindividuals to whomthe requesting party wishes to speak (i.e., care
providerstaff, children}are indicatedin Section 1C. Requests which include access to
specificindividuals during the visit will be coordinated with the FFS. ORR willonly
approve such requestsif itis consistent with the best interest of the child,

4} CompletesSection 2A of the Care Provider Facility Tour Request.

5) If the requestonly requiresFFS Supervisor or Project Officer Supervisor approval {See Table
5.1.2-A below)}, usesthe fellowingcriteria to evaluate the tour request:

~% ORR Policy Guide, Section 5.2.1 Evaluation Criteria

a} Requesterhas a legitimate mission orbusiness purpose for participating touring the
shelter(e.g. State/local government matter, child welfare advocacy, legalissue, etc.).

b} The privacy and well-beingof children at the care provider facility will notbe adversely
affected by the visit.

c) There are sufficientstaffingand ground resources to conduct the visitand protect the
privacy and well-beingof children. ORR will also consider the number of visitors
requested.

d)} There issufficient notice. Requests should be submitted two weekspriorto the

requested tour date. Requests not received within this time frame may be consideredif
there are exigentcircumstances.

6) Emails the Care Provider Facility Tour Request to the FFS SUPERVISOR or PROJECT OFFICER
SUPERVISOR for final approval.

7) Aftersupervisorapproval is recetved, completesthe remainderof Section 2 and emails the Care
Pravider Facility Tour Request back to the requesterto confirm approval or denial of the
request, copying the assigned FFS or Project Officer, the FFS Supervisoror Project Officer
Supervisor and UCTourRequests@acf.hhs.gov for tracking purposes.

o QOutside G ré-up Events freligious services, holiday parties, etc. he

groups)
. ® Students
Table 5134
Section 5: Program Management 3
Version 2 {(Effective 09/12/16)
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REQWESTS FROM ATTORNEYS

Shelter tours are generaliy not allowed for attorneys. If the attorney is interested in providing
legal services for UC, contact information should be requested from the attorney and
provided to the ORR Division of Policy via UCPolicy @acf.hhs.gowv. A Division of Policy team
member will contact the attorneywith further information,

8) If the requestrequires ACF or ORR DCS Headquarters approval {See Tabfe 5.1.2-8 below),

forwards the Care Provider Facility Tour Request to UCTourRequests@acf.hhs.gov, copying the
assigned FFS or Project Officerand the FF5 Supervisorand Project Officer Supervisor.

Advocates (includes religious groups)
Congressional

Consular Visits (non-standard)
Federal Agencies

International fnon-consular)
State/Local Officials

Media

Table 5.1.2-8

See ~¥ ORR Policy Guide, $ection 5.4 ORR Policies on Communication and Interaction with Consulates for policy
on standard consular visits.

DCS HEADQUARTERS

9} Reviewsrequestsrequiring ACFor ORR DCS Headquarters approval for completeness and
accuracy.
10} Uses following criteriato evaluate the tour request:
< ORR Policy Guide, Section 5.2.1 Evaluation Criteria
a} Requestorhas a legitimate missionorbusiness purpose for participatingtouring the
shelter(e.g. State/local government matter, child welfare advocacy, legalissue, etc.}.

b} The privacy and well-beingof children at the care providerfacility will notbe adversely
affected by the visit.

c) There are sufficientstaffingand ground resources to conduct the visitand protect the
privacy and well-beingof children. ORR will also consider the number of visitors
requested.

d)} There issufficient notice. Requests should be submitted two weeks prior to the
requested tour date. Raguests not received within this time frame may be consideredif
there are exigent circumstances.

11} If the criteriaabove is not met:
a) Confirmsdecisionto deny request with DCS Director and/or Senior FFS Supervisor.

b) CompletesSection2B and emailsdenial of the request as follows:

Section 5: Program Management 4
Version 2 (Effective 09/12/16)
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Cc:  FFS,Project Officer, FFS Supervisor, Project Officer Supervisor, Senior FFS :
Supervisor, ORR DCS Director, ORR Chief of Staff, ORR Associate Deputy Director, ;
UCTourRequests@act.hhs.gov :

Body: Uselanguagefromthe Core Provider Facility Tour Request Emaif Templates,

Attachments: Care Provider Facility Taur Request

12} If the criteria above is met:

a} Coordinateswith the FFS assigned to the care providerlocation requested to verify the
availability of care providerstaff on the date and time requested and the availability of
an FFS or FFS Supervisorto staff the tour,

b} Concurrentlyforwards the requestto the approving official(s) perthe table below,
copying the DCS Director, Senior FFS Supervisor, Project Officer Supervisor, ORR Chief
of Staff, and ORR Associate Deputy Director.

Advocates (includes religious HHS Office of Intergovernmentaland
_groups) External Affa;s
Congressional HHS Assistant Secretary for Legislation
Consular Vislts HHS Office of Global Affairs —
‘‘‘‘‘‘ International Advisory Group
fnternational HHS Office of Giohal Affairs —
International Advisory Group
Federal Agencies ~"“ Senior FFS Su pervisor and/or DCS
Director
Stat efLocal Officials | HHS Office of Inte rgovernme ntaland
External Aftairs
Media 'ACF Office of Public Affairs
Table 5.1.2-C
REQUESTS FROM THE MEDIA

g

¥ For any requests from the media or that involve a media component, the ORR Public Affairs
Specialist and ORR Communications Specialist must be copied on the request for approval.

The press may want to visit a facility but not speak with the children. To maintain the privacy,
security and well-being of the children, ORR generally does not approve media tours of
facilittes, However, in certain circumstances, ORR will consider a request and evaluate the
request using the following factors in consultation with ACF Office of Public Affairs prior to
making a decision about allowing the press to visit a particular facility.

s Towhatextent will the visit be disruptive to the facility or children in the facility?

s Wil special arrangementsbe needed? {e.g., security)

¢ How will the visit be conducted? {e.g., interviews with facility staff, number of
reparters) How long will the visit be?

Section 5: Program Management 5
Version 2 {(Effective 09/12/16)
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+ Are there preferable alternatives?

~% ORR Policy Guide, Section 5.1.4 Requests to Visit a Facility

13} If the requestis denied, completes Section 2B and emails denial of the requestas follows:

FFS, Project Officer, FFS Supervisor, Project G fficer Supervisor, Senior FFS Supervisor, ORR
DCS Director, ORR Chief of Staff, ORR Associate Deputy Director,

UCTourRequests@acf.hhs.gov

Body: Uselanguagefromthe Care Pravider Focility Tour Request Email Templotes.

Attachments: Care Provider Focility Tour Request

14} If the requestis approved, completes the remainderof Section 2 and emails approval of the
requestas follows:

FFS, Project Officer, FFS Supervisor, Project O fficer Supervisor, Senior FFS Supervisor, ORR
DCS Director, ORR Chief of Staff, ORR Associate Deputy Director,
UCTourReguests@acf.hhs.gov

Body: Uselanguagefromthe Care Provider Facility Tour Request Email Templotes.

Attachments ¢ Care Provider Focility Tour Reguest
: » Best Proctices for Care Providers in Preparing for Facility Tours
o What to Expect - Care Provider Facifity Tours

15) Updates the Care Provider Facility Tour Request Tracker and UC Tour Requests Qutlook
calendar.

TOUR REQUEST TRACKING

The following information must be tracked via spreadsheet for each tour request, at a

minimum:
e DateReceived
s Type of Visitor (e.g., international, congressional, etc.)
s Number of Visitors
» (Care Provider Location
» Tour Date

= Approval Status(i.e., approved or denied}

Eachapproved tour must be saved in the UC Tour Requests Qutlook calendar. Be sure to
account for differences in time zones when saving the appointment.

Section 5: Program Management 6
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FFS or PROJECT OFFICER

16} If the tour was denied, informs the requesting party that theirrequest cannot be
accommodated and includes a copy of the Care Provider Facility Tour Requestin the email.

17} If the tour was approved:

a} Emails the approved Care Provider Facility Tour Request and Whot to Expect — Care
Pravider Facility Tours to the requesting party.

b} Emails the approved Care Provider Facility Tour Request and Best Practices for Care
Praviders in Preparing for Facility Tours to the care providerhosting the tour.

¢} Respondsto any follow-up questions from the requesting party or care provider,
elevating any questions they cannot answer to UCTourRe quests@acf.hhs.gov.

d) Emails any changes to the approved tour request (i.e., additional visitors, changein
date, time, or location) to UCTourRequests@acf.hhs.gov.

Conducting a Standard ShelterTour

% ORR Policy Guide, Section 5.2.3 Visitation Pratocol
FFS or FFS SUPERVISOR

18) Staffs the tour, answering any ORR-related questions posed by the visitors or referring the
questions to ORR HQ and ensuringthat the visitors follow ORR visitation protocol as outlined in
What to Expect — Care Provider Facifity Tours.

19} Ensures that the care providerfollows ORR policy and procedures as outlined in Best Practices
for Core Providers in Preporing for Facility Tours.

20) Ensures that the tour does not exceed three (3) hours.

Post-Tour Responsibilities

FFS or FFS SUPERVISOR

21} NO LATER THAN TWO (2) BUSINESS DAYS after the tour date, completesthe Care Provider
Facility Taur Addendum and emails it to UCTourRequests@acf.hhs.gov, flaggingany major
issuesor concerns that arose during the tour in the body of the email.

Section 5: Program Management 7
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DCS HEADQUARTERS

22) Emails the final Care Provider Facility Tour Request and Care Pravider Facility Taur Addendum to
the ORR Chief of 5taff as follows:

To: ORRChiefofStaff

Cc:  FFS, Project Officer, FFS Supervisor, Project Officer Supervisor, Senior FFS Supervisor, ORR

DCS Director, ORR Chief of Staff, ORR Associate Deputy Director, ORR Deputy Director for
Children’s Programs, UCTourReguests@acf.hhs.gov

Body: Uselanguagefromthe Care Provider Facility Tour Request Email Templates,

Attachments: ¢ Care Provider Focility Tour Request

23) Updates the Care Provider Facility Tour Request Tracker and saves the final Care Provider
Facility Tour Request and Care Provider Facility Taur Addendumon the ORR shared drive.

5.1.3 Government Accountability Office Visits
The U.S. Government Accountability Office {(GAQ), an independent, nonpartisan agency that works for
Congress, may request to visita care providerfacilityin order to:

e Auditagency operations to determine whetherfederal funds are being spent efficientlyand
effectively;

Investigate allegations of illegal and improper activities;

Report on how well government programs and policies are meetingtheirobjectives;
Perform policy analyses and outlining options for congressional consideration; and/or
Issue legal decisions and opinions, such as bid protest rulings and reports on agency rules.

FFS, PROJECT OFFICER, or ORR OFFICIAL

1} Receivedrequest from GAQ to visita care providerfacility. If the requestis received by the care
provider, they must emailthe request to theirassigned FFS and Project Officer.

2) Completes Section 1 of the Care Provider Facility Tour Request and emailsthe form to

UCTourRequests@acf.hhs.gov, copying the assigned FFS, Project Officer, FFS Supervisor, and
Project Officer Supervisor.

e GAO s categorized as a Federal agency, which requires ACF or ORR DCS Headquarters
approval, and is requiredto formally requesta visitthat is thenelevated to ORR
Headquarters for situational awareness.

o [f GAOrequeststo interview care providerstaff or UC, this should be indicated ahead of
time on the Care Provider Facility Tour Request.

e If GAD requeststo review UC case files or other documentation, this should be indicated
ahead of time on the Care Provider Focility Tour Request so that the care provider may
have these items ready and available on the day of the visit.

Section 5: Program Management 8
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DCS HEADQUARTERS

3} Followsthe procedures outlined above in =% Section 5.1.2 Requests for Care ProviderFacility Tours,
beginning with Step9.

FFS

4} Followsthe procedures outlined above in - Section 5.1.2Requests for Care Provider Facility Tours,
beginning with Step 18 under Conducting a Standard Shelter Tour.,

5} The FFS staffing the tour should make themselvesavailable to answer ORR-related questions.
At times, GAO may ask the FFSto leave the room so that they may speak with UC or staff
privately. The FFS must comply with this request.

Section 5: Program Management 9
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-# ORR Policy Guide, Section 5.8 Significant Incident Reports and Notification Requirements

5.7.1 Related Forms, Checklists, and Other Tools

Significant Incident Report (SIR) Care Provider
Sexual Abuse Significant Incident Report Care Provider
(SA/SIR)

Significant Incident Report (SIR} Addendum Care Provider
Sexual Abuse Significant Incident Repart Care Provider
(SA/SIR) Addendum

: CHART 1: Definition of Sexual Abuseand Care Provider
Sexual Harassment

. Requirements for Significant Incidents ) .
FLOWCHARTHO w to Report Sexual-Related Care Provider
- Incidents

. UC Portal SIR User Guide  Care Provider

5.7.2 Emergency Incidents

*% ORR Policy Guide, Section 5.8.1 Emergency Incidents

-3 ORR Policy Guide, Section 5.8.8 Elevation of Emergencies and Serious Incidents

=% ORR Policy Guide, Section 3.3.16 Notificationand Reporting of the Death of an Unaccom panied Child
<# ORR Policy Guide, Section 3.4.5 Responding to Medical Emergencies

Emergency incidents include:

= Death of a child, staff, or other personin a care providerfacility

« Situationsin whichthe lives of children or staff are inimmediate danger (e.g., active shooter,
earthquake or other natural disaster, medical emergency that is life threateninginnature
requiringimmediate hospitalization) NOTE: A medical emergencyis an acute injury, illness, or
toxic exposure that necessitates a 911 call or urgent medical attention that, if not received, may
resultin death or damage to vital bodily functions.

» Unauthorized absence from a care provider {i.e., arunaway}

Emergency Incidents and allegations may be reported to care providers multiple ways {(e.g., ORR staff;
stakeholders such as legal service providers, DHS, or the sponsor; the UC; self-observation). No matter

Section 5: Program Management 10
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the method by which the care provider became aware of the incident or allegation, the care provider
must follow all reporting, notification, and follow-up requirements in this subsection.

Reporting

CARE PROVIDER
1} IMMEDIATELY:

a} Calls911, if appropriate {(For unauthorized absences always call 911).

b} For unauthorized absences:

e Callsthe National Center for Missing and Expleited Children Hotline at 1-800-
THE-LOST (1-800-843-5678).

e Callsthe OHS FOIC.

¢) Reportsthe emergencyincidentto CPS and/or State licensing according to State
licensing requirements and reporting procedures.

d)} Reports emergencyincidentto the ORR Intakes Hotline at {202) 401-5709.
INTAKES

2} IMMEDIATELY, notifies the FFS Supervisor{or on-call FFS Supervisor) of the emergencyincident
via phone.

3} If unableto reach the FFS Supervisor (or on-call FFS Supervisor) within 15 minutes, calls the
Senior FFS Supervisor,

FFS SUPERVISOR

4} WITHIN 30 MINUTES, elevatesthe emergency incident to Senior FFS Supervisor, DCS Director,
ORR Deputy Director for Children’s Services, and ORR Director,

CARE PROVIDER

5) WITHIN 4 HOURS OF THE EMERGENCY INCIDENT (or within 4 hours of the care provider
becoming aware of the incident):

a} Completesan SiRinthe UC Portal (see UC Portol 5IR User Guide located on the UC Portal
homepage)

ENTERING SIR DATES IN THE UC PORTAL

Event Section
» Date of Event— Date the actualincident occurred{or estimate if accurred prior to ORR
care)
SIRIncident Information Section
* Date Reported to Care Provider— Date the incident was reported to the Care Provider
* Date Reported to ORR — Date the Care Provider reported the incident to ORR

Section 5: Program Management 11
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b} Notifies ORR as show below, and saves a copy of the 5/Rinthe UC’s case file.

FFS
CFS

CaseCoordinator

To: Required for AllEmergency Incidents
SIRHotline@act.hhs.gov
Project Officer
FFS5 Supervisor

Required for Certain Types of Emergency Incidents

Attachments: SIR

Notifications

CARE PROVIDER

ORR Medical Coordinator (medical incidents)
|CE FOIC {unauthorized absences)

SubjectLine: Mustread “Report of EmergencyIncident” and include the event number {e.g., “Event
12345")

Body: UseSynopsisofthe Eventfrom UCPortaiand do notindude UC's full name or alien number

WITHIN 48 HOURS OF THE EMERGENCY INCIDENT {or within 48 hours of the care provider becoming

aware of the incident):

1) Notifiesthe UC’s attorney of record and/or legal service provider of any unauthorized absences
followingthe table below {except when otherwise required by state licensing) and documents

the UC’s decisionin the UC Case Review.

Note: DO NOT send a copy of the 5/R to the attorney of record of legal service provider.

14 Years or Older

NOTIFICATION TO ATTORNEYS AND LEGAL SERVICE PROVIDERS

Yes

Follow minor's decision

.’.14 Years or Older

No

2. Ask whether the minorwould like to speak

1. Inform minor that thﬂéh.gl’i’é”g”étion may
affect the his/hereligibility forimmigration
relief

withan attorney

3. Follow minor’'s decision

Section 5: Program Management
Version 2 {Effective 09/12/16)
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' 14 Years or Older Yesor No Notify the FFS prior to speérﬂliwr\ig;vith the
with a Diagnosed minor
Developmental
Disability
Under 14 Years Old Yesor No Notify the minor's attorney of record or the
local legal service provider

Table 5.7.4-A - ORR Policy Guide, Figure 4.10.1

2} Notifiesthe UC's parent or legal guardian and the UC’s sponsor or the receiving entity that will
be caring for the UC {(whenthe UC is released from ORR custody) of any unauthorized absences,
hospitalizations, orserious medical services following the table below (except when otherwise
required by state licensing) and documents the UC’s decision in the UC Case Review.

Note: DO NOT send a copy of the 5/R to the UC’s parent, legal guardian, sponsor, or entity
caring for the UC.

NOTIFICATION TO PARENTS/LEGAL GUARDIANS AND SPONSORS

gn etJrJ\Je y p r legal
guardian uniess there is evidence showing they should not be
notified

2. Follow the minor's decision whetherto notify the sponsoror

receivingfacility, if different fromthe parent or legal guardian

14 Years or Older Notifythe FFS prior to speaking with the minor
with a Diagnosed
Developmental
Disability

Under 14 Years Old 1) Notifythe minor’s parent or legal guardian unlessthere is
evidence showingthey should not be notified

2) Notifythe minoi’s sponsor or receivingfacility, if different from

the parent or legal guardian

Table 5.7.4-B ~% ORR Policy Guide, Figure 4.10.2

3} If applicable, notifies the UC’s child advocate of any unauthorized absences, hospitalizations, or
serious medical services following the table below (except when otherwise required by state
licensing) and documents the UC's decisionin the UC Case Review.

Note: Include a copy of the SiR.

Section 5: Program Management 13
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NOTIFICATION TO CHILD ADVOCATES

14 Yea‘r‘S or Older

14 Years or Older Notifythe FF5 prior to speaking with the minor

witha Diagnosed

Developmental

Disability

Under 14 Years Old Notify the minor’s child advocate
Table 5.7.4-C ~& ORR Policy Guide, Figure 4.10.3

DCS HEADQUARTERS
In the event of the death of a UC:

1} IMMEDIATELY {within 24 hours of DCS HQ becoming aware of the incident) notifies:
e UC’s parent, legal guardian, or next-of-kin

UC’s consulate

UC's attorney of record and/or legal service provider, if applicable

Child advocate, if applicable

ICE FQJC

DHS ERO Juvenile and Family Residential Management Unit (JFRMU) at

JFRMU@ice.dhs.gov.

Follow-Up and Additional Reporting
% ORR Policy Guide, Section 5.8.7 SIR Addendums

CARE PROVIDER

1} Upioads any documents received related to investigations and law enforcementinvolvement
(e.g., CPS, State licensing) to the UC Portal upon receipt, if applicable.

2) Updates the UC on the results of the law enforcementinvestigation, if applicable. {Note: If the
victimis no longer in ORR custody, the care provider must attempt to notify the victim of the
results of the investigationat his or her last known address.)

3) Creates an SIR Addendum {see UCPortal SIR User Guide located on the UC Portal homepage) to
an existing S1R when:

1} Informationin the original S/R was incorrect or incomplete
2} Newor more detailed information has become available since the original S/R was
submitted. Examples of new informationinclude, but are not limited to:
o Discussionwith the sponsor about the incident
o Mediainquiriesaboutthe incident
o Receiptof official reports from State or local governmentagency

Section 5: Program Management 14
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o Updates oninvestigations andlaw enforcementinvolvement

4} WITHIN 24 HOURS of determining the need to create an SIR Addendum, notifies ORR as
shown below, and saves a copy of the SIR Addenduminthe UC's case file.

To: Required for AllEmergency Incident SIR Addendums
SIRHotline@acf.hhs.gov

Project Officer

FFS Supervisor

FFS

CFS

CaseCoordinator

Required for Certain Types of Emergency |ncident SIR Addendums
ORR Medical Coordinator (medical incidents)

. SubjectLine: Mustread “Reportof Emergencylncident Addendum” and include the event number {e.g.,
“Event 12345")

Bady: UseSynopsis ofthe Eventfrom UC Portat and do notindude UC’s full name or alien number

| Attachments:  SIR Addendum

FF5 AND PO

1} FFS and PO during their monthly meeting review the emergency SIRs to ensure that the SIR is
clearlywritten with all requiredinformation. Also, ensures that the emergency SIR was
reported appropriately.

2} If the emergency S/IR was not reported to the appropriate agency or withthe appropriate
information:

a) Coordinate providing the care providertechnical assistance.

b} If the issue persists, thencoordinates issuinga corrective action and requires the care
providerto take appropriate action. ~% ORRPolicy Guide, Section 5.5.2 Follow Up and Corrective
Actions

FFS

For unauthorized absences, hospitalizations, and serious medical servicesonly:

1} If any investigative entity {e.g., CPS, law enforcement, State licensing, USICE HSI, HHS OIG, DHS
0OiG, CRCL, CBP) that receiveda report has not verifiedif they will conduct an investigation
withinthe entity’s standard response time, then WITHIN 1 BUSINESS DAY, follows up with that
investigative entity todetermine if the incident will be investigated.

2} If aninvestigative entity opensaninvestigationforthe reported 5/R then the care provider, FFS
Supervisor, and FFS cooperate fully during the investigative process.

Section 5: Program Management 15
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FFS or FFS SUPERVISOR
In the event of the death of a UC:
e Obtains police reports and uploads them into the UC Portal.

o Works withthe Medical Examineror other appropriate office to obtain a death certificate and
upload to the UC Portal.

» Works with DCS Headquarters, Project Officer, and other appropriate stakeholders toarrange
for transportation of the UC’s remains to country of originand/ora funeral.

¢ Follows up with State licensingto determine if the care provideris requiredto performany
additional actions.

5.7.3 SignificantIncidents

% ORR Policy Guide, Section 5.8.2 Significant Incidents

=% ORR Policy Guide, Section 5.8.5 Allegations of Past Abuse that Occurred Outside the United 5tates
% ORR Policy Guide, Section 5.8.6 Allegatians of Past Abuse that Occurred Inside the United States
=% ORR Policy Guide, Section 5.8.8 Elevation of Emergencies and Serious Incidents

Significantincidents include, but are not limitedto:

e Abuseor neglectin ORR care (notincludingsexual abuse)

e Past abuse and neglectin the U.S. — not in ORR care {includessexual abuse)

» Past abuse and neglect outside the U.S. {includes sexual abuse)

» Abuseor neglectin DHS custody (includessexual abuse)

» Behavioral incidentsthat threaten safety, such as physical aggression, assaults, or suicide
attempts

o Fscape risk or escape attempt

o |ncidentsinvolving law enforcement

* Pregnancy and pregnancy-relatedissues

» Safety measures, such as the use of restraints

e Criminal history (all types of criminal history)

e Contact or threats to a UC whilein ORR care from smuggling syndicates, organizedcrime or
othercriminal actors

s Potentialfraud schemes

e Any type of non-emergency incidentthat endangers the safety and well-being of the minor

For incidents of sexual abuse that occurred while the UC was in ORR care, refer to <% ORROps Guide,
Section 5.7 .4 Sexual Abuse Significant Incidentsin ORR Care.

Incidents and allegations may be reported to care providers multiple ways (e.g., ORR staff;
stakeholders such as legal service providers, DHS, or the sponsor; the UC; self-observation). No matter
the method by which the care provider became aware of the incident or allegation, the care provider
must follow all reporting, notification, and follow-up reguirements inthis subsection.
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Reporting

CARE PROVIDER

WITHIN 4 HOURS OF THE SIGNIFICANT INCIDENT (or within 4 hours of the care provider becoming
aware of the incident):

1} Reports the incident to CPS, local law enforcement, and/or State licensing accordingto State
licensing requirements and reporting procedures.

NOTE: Incidents must be reported to CPS in both the state of the reporting care providerand
the state in which the incident took place according to state licensing requirements.

2) Reports incidents to other federal agencies. Referto:

=} ORR Ops Guide, Section 2.2.5 Protecting Sponsors from Fraud
<% ORROps Guide, Section 5.8 Reportingto Federal Agencies

3} Completesan S/Rin the UC Portal (see UC Portal SIR User Guide located on the UC Portal
homepage).

ENTERING SIR DATES IN THE UC PORTAL

“" EventSection

* Date of Event—Date the actual incident occurred{or estimate if occurred prior to ORR
care)
SIRIncident InformationSection
* DateReported to Care Provider— Date the incident was reported to the Care Provider
* Date Reported to ORR— Date the Care Provider reported the incident to ORR

4) Notifies ORRas shown below, and saves a copy of the SIR inthe UC's case file.

To: Required for AllS/Rs
SIRHotline@acf.hhs.gov
Project Officer
FFS
CFS
CaseCoordinator

Required for Certain Types of SiRs
ORR Medical Coordinator [medical incidents)

SubjectLine: Mustread “ReportofSignificantincident” andinclude the event number (e.g., “Event
12345")

Body: UseSynopsisofthe fventfrom UCPortaland do notindude UC's full name or atien number

Attachments: ¢
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Notifications Required for Abuse/Neglect or Hurman Trafficking SIRs

CARE PROVIDER

1) WITHIN 48 HOURS OF THE SIGNIFICANT INCIDENT (or within 48 hours of the care provider
becoming aware of the incident), makes additional notifications following the tables below,
except when otherwise required by state licensing.

2) Documents any decisions the UC makes regarding notificationsinthe UC Case Review.

Note: DO NOT send a copy of the S/R to these individuals/entities unless otherwise specified.

NOTIFICATION REQUIREMENTS

Any Allegation of Abuse or e Parent or Legal Guardian (seetable5.7.3-Chelow)
Neglect, Regardless of Where e Attorneyof Record and/or Legal Service Provider(see
It Occurred table5.7.3-B below)

¢ Sponsor or Receiving Facility (seetable5.7.3-Cbetow)
s Child Advocate, if applicable (include copy of SiR, seetable

o 5.7.3-D below) _ )
Human Trafficking Prior to ¢ OTIP at ChildTrafficking@acf.hhs.gov {includea copy of
ORR Care relevant SiRs, the mostrecent UC Assessment, and note if

reported to investigative entities)

» Attorney of Record and/or Legal Service Providerisee
table5.7.3-B below)

e Child Advocate, if applicable {include copy of SiR, seetable

5.7.3-D below)
Human Trafficking Post- ¢ OTIP at ChildTrafficking@acf.hhs.gov {inciudea copy of
Release the 5IR, the mostrecent UC Assessment, and note if reported to

investigative entities)

e Attorney of Record and/or Legal Service Provider (see
table5.7.3-B below)

e Child Advocate, if applicable {include copy of SIR, seetable

5.7.3-Dbelow)
Table 5.7.3-A
Section 5: Program Management 18
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All required notification must be made in accordance with the tables below, except when

otherwise required by state licensing:

NOTIFICATION TO ATTORNEYS AND LEGAL SERVICE PROVIDERS

14 Years or Older

14 Years or Older No 1. Inform minor that the allegation may
affect the his/hereligibility forimmigration
relief
2. Ask whether the minorwould like to speak
withan attorney
ST N & 3. Followminor'sdecision ...
14 Years or Older Yes or No Notify the FFS prior to speaking with the |
with a Diagnosed minor
Developmental
Disability o
Under 14 Years Old Yes or No Notify the minor's attorney of record or the

local legal service provider

Table 5.7.3-B % ORR Policy Guide, Figure 4.10.1

NOTIFICATION TO PARENTS/LEGAL GUARDIANS AND SPONSORS

14 Years or Qtder

1. Follow UC’s decision whetherto notify the parent or legal
guardian uniess there is evidence showing they should not be
notified.

2. Followthe UC’s decision whetherto notifythe sponsor or

receiving facility, if differentfrom the parent or legal guardian.

14 Years or Qlder
with a Diagnosed
Developmental
Disability

Notifythe FF5 prlorto speakingwith the minor.

Under 14 Years Old

1. Notifythe minor’s parent or legal guardian unlessthereis

evidence showingtheyshould not be notified.

2_ Notifythe minor’'s sponsor or receiving facility, if different from

the parent or legal guardian.

Table 5.7.3-C ~¥ ORR Policy Guide, Figure 4.10.2
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NOTIFICATION TO CHILD ADVOCATES

14 Years or Older Follow minor's decision

14 Years or Older Notifythe FF5 prior to speaking with the minor

with a Diagnosed

Developmental

Disability

Under 14 Years Old Notify the minor’s child advocate
Table 5.7.3-D < ORR Policy Guide, Figure 4.10.3

Follow-Up and Additional Reporting
<% ORR Policy Guide, Section 5.8.7 5IR Addendums

CARE PROVIDER

1) Uploads any documents received related to investigations (e.g., CPS, State licensing, HHS OIG,
DHS OIG, USICE HSI, CRCL, CBP) to the UC Portal upon receipt, if applicable.
2) Creates an S5IR Addendum (see UC Portal SIR User Guide locatedon the UC Portal homepage) to
an existing SIR when:
e [nformationin the original /R was incorrect or incomplete

e Newor more detailedinformation has become available since the original S/R was
submitted. Examples of new informationinclude, but are not limited to:

o Discussionwith the sponsor about the incident

o Mediainquiriesaboutthe incident

o Receiptof official reports from State or local governments
o Updates oninvestigations

2) WITHIN 24 HOURS of determining the need to create an SIR Addendum, notifies ORRas
shown below, and savesa copy of the SIR Addenduminthe UC's case file.

To: Required for AllSIR Addendums
SIRHotline@acf.hhs.gov
Project Officer
FFS
CFs
CaseCoordinator

Required for Certain Types of SIR Addendums

ORR Medical Coordinator (medicalincidents)

ChildTrafficking@acf.hhs.gov{human trafficking inORR care and human trafficking post
release)

_Subject Line: Mustread “Report of Significant Incident Addendum” andinclude the event number (e.g.,

Section 5: Program Management 20
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“Event 1234.5_".1... R
Body: UseSynopsis ofthe Fventfrom UCPortat and do notindude UC's full nameor alien number

Attachments: SR Addendurn

FFS
1} Reviewsthe UC's allegationinthe $/R and ensures that the S/R is clearly written with all
required information. Also, ensures that the SIR was reported to the appropriate investigative
agency.

2} If the allegation was not reported to the appropriate agency or with the appropriate
information:

e Provide the care providertechnical assistance.

e |If the issue persists, thenissues corrective action findings and requires the care provider
to take appropriate action, - QRRPolicy Guide, Section 5.5.2 Follow Up and Corrective Actions
3} If any CPS, focal law enforcement, or State Licensinginvestigative entity that received a report
has not verifiedif they will conduct an investigation within the entity’s operational response
time, then WITHIN 1 BUSINESS DAYS, followsupwith that investigative entity todetermine if
the incident will be investigated.

<& QRR Qps Guide, Section 2.2.5 Protecting Sponsors from Fraud
= ORR Ops Guide, Section 5.8 Reportingto Federal Agencdies

4} If an investigative entity opensaninvestigationforthe reported $/R then the care provider, FFS
Supervisor, FFS and CFS cooperate fully during the investigative process.

5.7.4 Sexual Abuse SignificantIncidents in ORR Care

=% ORR Policy Guide, Section 4.10 Reporting and Follow-up

+# ORR Policy Guide, Section 4.10.1 Methods for Children and ¥Youth to Report

% ORR Policy Guide, Section 4.10.5 Confidentiality

=¥ ORR Policy Guide, Section 4.10.6 UC S5exual Abuse Hotline

=% QRR Policy Guide, Section 5.8.3 Allegatians of Sexual Abuse and Harassmentin ORR Care

Care providers must use the Sexual Abuse Significant Incident Form to report the following:

s Sexualabusein ORR care
s Sexual harassmentinORR care
¢ Inappropriate sexual behaviorin ORR care

Incidents and allegations may be reported to care providers multiple ways (e.g., ORR staff: outside
stakeholders such as legal service providers, DHS, or the sponsor; the UC; self-observation). No matter
the method by which the care provider became aware of the incident or allegation, the care provider
must follow all reporting, notification, and follow-up requirements according to Section 4.10 of the
ORR Policy Guide and as described in thissubsection.
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Care providers may use CHART 1: Definition of SexualAbuse and Sexual Harassment as a reference
guide in determiningwhetheranincidentis considered sexual abuse or sexual harassment.

Care providers may referto FLOWCHART: How to Report Sexual-Related Incidents for a quick reference
guide on reporting and notification requirementsforsexual abuse significantincidents.

Reporting

<% ORR Policy Guide, Section 4.10.2 Care Pravider Reporting Requirements
CARE PROVIDER

WITHIN 4 HOURS OF THE SEXUAL-RELATED SIGNIFICANT INCIDENT (or within 4 hours of the care
provider becoming aware of the incident):

1} Reports the incidentto CPS, local law enforcement, and/or State licensingaccordingto State
licensing requirements, and ORR reporting policies.

NOTE: Incidents of sexual abuse or harassment that occurred at another care provider must be
reportedto CPS in both the state of the reporting care providerand the state in which the
incidenttook place. Incidentsof sexual abuse involving anadult must be reported to local law
enforcement.

2} Completesa Sexual Abuse SIR (SA/SIR) in the UC Portal (see UC Portal SIR User Guide located on
the UC Portal homepage) and saves a copy of the SA/S/Rin the UC’s case file.

3) Reports incidents that fall under the definition of sexual abuse to the FBI as follows:

To: VCACU_ORR_Reporting@ic.fbi.gav

Ce:  FFS
CFS
Project Officer
UAC@oig.hhs.gov
psac@act.hhs.gov

. SubjectLine: Mustonlyinclude the event number (e.g., “Event 12345")

Attachments: SA/SIR :
: o Donotsend all SA/S/Rs for each UC invelved in the incident; only send one SA/SIR per
event. :
o Attachment must be labeled with event number
o Attachment must be password protected
o Password must be sentin a separate email that references the event number
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4) Reports all allegations of sexual abuse, sexual harassment, and inappropriate sexual behavior
to ORR as follows:

To: Required for AllSA/SIRs
SIRHotline@act.hhs.gov
Project Officer
FFS
FFS Supervisor
CaseCoordinator
CFS
ORR Medical Coordinator

Required for SexualAbuse $4/5/Rs Only (DO NOT send sexual harassment or inappropriate sexual
behavior SA/5IRs)

UAC@oig.hhs.gov

psac@act.hhs.gov

| Attachments; SA/SIR

Notifications
% ORR Policy Guide, Section 4.10.4 Notificationand Access to Attomeys/Legal Representatives, Families, Child

Advocates, and Sponsors
CARE PROVIDER

WITHIN 48 HOURS OF A SEXUAL ABUSE OR SEXUAL HARASSMENT INCIDENT (or within 48 hours of
the care provider becoming aware of the incident}:

1} Notifiesthe UC’s attorney of record and/or legal service provider of the incident following Table
5.7.4-A below and documents how the notification was made in the Notifications section of the
SA/SIRor SA/SIR Addendum.

Note: DO NOT send a copy of the SA/SIR to the attorney of record or legal service provider.

NOTIFICATION TO ATTORNEYS AND LEGAL SERVICE PROVIDERS

14 Years or Older Yes Follow minor’'s decision

14 Years or Older No 1. Inform minor that the allegation may
affect the his/hereligibility forimmigration
refief

2. Ask whether the minorwould like to speak
withan attorney
i3 Follow minor's decision
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' 14 Years or Older Yesor No Notify the FFS prior to speérﬂliwr\ig;vith the
with a Diagnosed minor
Developmental
Disability
Under 14 Years Old Yesor No Notify the minor's attorney of record or the
local legal service provider

Table 5.7.4-A - ORR Policy Guide, Figure 4.10.1

2} Notifiesthe UC's parent or legal guardian and the UC’s sponsor or the receiving entity that will
be caring for the UC {(whenthe UC is released from ORR custody) of the incidentfollowing Table
5.7.4-B below and documents how the notification was made in the Notifications section ofthe
SA/SIRor SA/SIRAddendum.

Note: DO NOT send a copy of the SA/SIR to the UC’s parent, legal guardian, sponsor, or entity
caring for the UC.

NOTIFICATION TO PARENTS/LEGAL GUARDIANS AND SPONSORS

gn etJl;e y p r legal
guardian uniess there is evidence showing they should not be
notified

2. Follow the minor's decision whetherto notify the sponsor or

receivingfacility, if differentfrom the parent or legal guardian

14 Years or Older Notifythe FFS prior to speaking with the minor
with a Diagnosed
Developmental
Disability

Under 14 Years Old 1. Notifythe minor’'s parent or legal guardian unlessthere is
evidence showingtheyshould not be notified

2. Notifythe minor’s sponsor or receivingfacility, if differentfrom

the parent or legal guardian

Table 5.7.4-B ~% ORR Policy Guide, Figure 4.10.2

3) If applicable, notifies the UC’s child advocate of the incident following Table 5.7.4-C below and
documents how the notification was made in the Notifications section of the SA/SIR or SA/SIR
Addendum.

Note: If notifying the child advocate, include a copy of the SA/SIR.

NOTIFICATION TO CHILD ADVOCATES

14 Years or Older 3 Follow minor's decision
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|14 Yearsor Older | Notifythe FFS prior to speaking with the minor
! with a Diagnosed
Developmental

{ Disability

Under 14 Years Old Notifythe minor’s child advocate
Table 5.7.4-C & ORR Policy Guide, Figure 4.10.3

Follow-Up and Additional Reporting

=% ORR Policy Guide, Section 4.10.3 Sexual Abuse and Harassm ent Follow-up
=% ORR Policy Guide, Section 5.8.7 SIR Addendums

CARE PROVIDER

1} Upioads any documents received related to investigations (e.g., CPS, State licensing} to the UC
Portal upon receipt, if applicable.

2) Creates an SA/SIRAddendum (see UC Portal SIR User Guide located on the UC Portal homepage)
to an existing SA/SIRwhen:

¢ Informationin the original SA/SIR was incorrect or incomplete

e Newor more detailed information has become available since the original SA/SIR was
submitted. Examples of new informationinclude, but are not limited to:

o Discussionwith the sponsor about the incident

o Mediainquiriesaboutthe incident

o Receiptof official reports from State or local governments
o Updates oninvestigations

3} WITHIN 24 HOURS of determining the need to create an SA/SIR Addendum, notifies ORR as
shown below, and saves a copy of the SA/SIRAddendumin the UC’s case file.

Required for AllSA/SIR Addendums
SIRHotline@act.hhs.gov

Project Officer

FFS

FFS Supervisor

CaseCoordinator

CFs

ORR Medical Coordinator

Required for SexuatAbuse SA/SIR Addendums Only {DONOT send sexual harassment or
inappropriate sexual behavior S4/5iRs, DO NOT send S4/5/R Addendumsto the Fal)
UAC@ocig.hhs.gov

psac@act.hhs.gov

. Attachments: SA/SIR Addendum
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FFS

For Local Investigative Entities Only

1) If anyinvestigative entity (e.g., CPS, law enforcement, State licensing) that received a report has
not verifiedif they will conduct an investigation within the entity’s mandated response time,
then WITHIN 1 BUSINESS DAY, follows upwith that investigative entityto determine ifthe
incidentwill be investigated.

2) Regularly follows up with any investigative entity thatopened an investigationtodetermine
that status of the investigation.

3} Ensures that all notifications and follow-up actions required by < ORR Policy Guide, Section 4
Preventing, Detecting and Responding to Sexual Abuse and Harassmentand the Interim Final Rule

(located on the UC Portal) are completed.

For All Investigative Entities

4} WITHIN 48 BUSINESS HOURS of receiving notification that an investigation is complete,
notifies the victiminvolved inthe incident of the result of the investigation.

e If the victiminvolvedintheincidentis nolongerin ORR care, attemptis to notify the UC
at his/herlast known address.

Notifies the investigating agency of any individuals involved in the incident, such as other complainants or other
additional parties, and encouragesthe investigating agencyto notify the other individuals involved
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-# ORR Policy Guide, Section 5.8 Significant Incident Reports and Notification Requirements

5.8.1 Related Forms, Checklists, and Other Tools

Significant Incident Report (SIR) Care Provider

Sexual Abuse Significant Incident Report Care Provider
(SA/SIR)

Significant Incident Report (SIR} Addendum Care Provider
Sexual Abuse Significant Incident Repart Care Provider
(SA/SIR) Addendum

: CHART 1: Definition of Sexual Abuse and Care Provider

Sexual Harassment

. Requirements for Significant Incidents ) .
FLOWCHARTHO w to Report Sexual-Related Care Provider
 Incidents

. UC Portal SIR User Guide  Care Provider

5.8.2 Reporting to HHS OIG

*% ORR Policy Guide, Section 5.7 ORR Policies to Protect Spansors from Fraud

Types of Incidents to Report to HHS OIG

Reportable incidents to HHS OIG include, but are not limited to:

e Potential fraud schemesinvolvingone or more individuals claimingtorepresenta
charitable/nonprofit organization that will assist in processing and reuniting unaccompanied
children with their families < ORR Ops Guide, Section 2.2.5 Protecting Sponsors from Fraud

» Potential fraud schemesinvolving providing false documentation and/arinformation to deceive
ORR for the purpose of obtainingthe release of a child from ORR custody {Including but not
limited to address fraud, ide ntity fraud, identity theft, and manufacturing or alteringidentity
documents)

Note: These schemes can be perpetuated by a sponsor, ORR Care Provider, ORR federal or contracted
staff, or an outside individual ororganization.
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Reporting To HHS OIG

% ORR Poalicy Guide, Section 5.7.2 Responding to Fraud Attempts
=% ORR Ops Guide, Section 5.7 .3 Significant Incidents

WITHIN four (4) HOURS OF THE SIGNIFICANT INCIDENT (or within four {4) hours ofthe care provider becoming
aware of the incident):

CARE PROVIDER

1) Gathers the followinginformation:

UC full name, alien number, and date of birth
Time and date of the report
Name of the ORR care providerfacility and care provider address {include city/state)

Name, telephone number and location of the sponsor;

Name, phone number, and other contact information given by the person/program who
filed the report;
Description of the event
< Date and time of allegedincident
If moneywas asked for from the sponsor
Whether money was actually paid by the sponsor
Amount and method of any payment made {e.g., wire transfer, money order)

c o o ©

If sponsor retained receipt/proof of payment application such as PayPal, Apple
Pay, Google Wallet, etc., a copy should be provided.

o Identifyinginformation forreceivingaccount of any payment made to include
account name, account number, routing number, or other account identifiers.

o Name and description of any individuals or organizations involvedinthe incident

* |f the sponsorwas contacted by someone, name, phone number, and
other contact information of the person/program who contacted the
s5ponsor

* Location where the allegedincident occurred (include location name,
address, city, state)

1 Provide any additional identifying details such as placesof birth,
countries of citizenship, and social security/alien numbers

= Detail how the individual ororganizationis involvedinthe incident

o Name and alien number/social security number {if applicable) of any potential
witnesses

Any other details for which the UC or caller has information

Actions taken (including reports made to other individuals orentities and any associated
case numbers)
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2} Completes a Significant Incident Report (SIR}in the UC Portal with all of the information
gathered.

3) Reviewsthe SiA and ensures that the S/R is clearly written with all required informatiaon.

4} Notifies ORR as shown below and includes a copy of the SIR and notificationemailinthe UC’s
case file.

Required for AllSIRs
SIRHotline@act.hhs.gov
Project Officer

FFS

CFS

CaseCoordinator

Subject Line: Mustread “ReportofFraud” and include the event number {e.g., “Event 12345")

Body: UseSynopsis ofthe Eventfrom UCPortatand do notindude UC’s full name or alien number

Attachments: « SIR
: s Relevant Supporting Documents

5} Reports the fraud allegation to local law enforcement. Obtains and saves an incident re port
number or copy of the incidentreport from local law enforcement.

6} Reports to State licensing, if Care Providerstaff are involved. Obtains and saves an incident
report number or copy of the incidentreport.

7} Reviewsthe allegationinthe $/R and ensuresthat the 5/R is clearly written with all required
information. If /R is missing infformation, the missing information must be submittedin an SIR
Addendum.

8} WITHIN 1 BUSINESS DAY OF RECEIVING THE S/R, for document and information fraud
allegations only — Reparts to USICE HSI {Follow 5 ORR Ops Guide, Section 5.8.3 Reporting to USICE HS)
and instructs the Case Manager to save the reporting email in the UC’s case file.

Note: DO NOT send the same information more than once to HSI Tip Line and DO NOT file a duplicate
report by calling the HSI Tip Line. If unsure about if USICE HSI is already aware of anallegation, then
work with the |ocal USICE HSl agentte determine if they are aware of the allegation.

To: HSITip Lline (HSITipLire.Cellaboration@ice.d hs.gov)

! SubjectLine: Mustread “ReportFraud” andindudethe eventnumber (e.g, “Event123457)
Body: UseSynopsisofthe Eventfrom UCPortaland do notindude UC’s full name or alien number

éAttachments: * 5/R
! s Relevant Supporting Documents
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9) WITHIN 1 BUSINESS DAY OF RECEIVING THE SIGNIFICANT INCIDENT REPORT, reports all types
of fraud schemes, whetherattemptedor successfully perpetrated, to HHS Office of the
Inspector General (OIG) at UAC@oig.hhs.gov. Instructs the Case Manager to save the reporting
emailinthe UC’s case file.

~ & To: HHSOIG
i
Subject Line: Mustread “Reportof Fraud” and include the event number (e.g., “Event 12345")

Body: UseSynopsis ofthe Eventfrom UCPortaland do notindude UC’s full nameor alien number

EAttachments: s SIR

10) If an investigationis opened for the reported allegation, FFS will notify the FFS Supervisor,
Project Officer, and CFS.

11) If an investigation is opened for the reported allegation, thenthe FFS Supervisor, FFSand CFS

cooperate fullyduringthe investigative process(e.g., providingany information or
documentation requested by investigative agency).

12) If the fraud scheme involves ORR care provider staff:

e Followsup with HHS OIG withinten (10) business days to determine if the reported
fraud allegation will be investigated further.

e Instructs the care providerto follow theirlocal licensing guidelines regarding reports of
inappropriate employee behaviorandto inform theirlocal licensing agency that the
case was referredto other investigative agencies.

e Provide the care provider with technical assistance.

e |[fapplicable,issuescorrective action findings and requires the care providerto take
appropriate action. =# ORRPolicy Guide, Section 5.5.2 Follow Up and Corrective Actions

e Program should submit/have internal disciplinary protocols to address Fraud Scheme
involving care provider staff.

5.8.3 Reporting to USICE HSI

Types of Incidents to Report to USICE HSI

Reportable incidents to USICE HSI include, but are not limited to:

¢ Human Trafficking that occurred in the United States

¢ Human Trafficking that occurred outside of the United States
¢ Drug and Weapon trafficking

e Gang or Cartel-Related Crimes/Activity
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» Contact or threats to a UC whilein ORR care from smuggling syndicates, organized crime or
other criminal actars

s Potential document/information fraud schemes{Includes, identity fraud, immigration benefit
fraud, identity theft, and manufacturing or alteringidentity documents} that could be
perpetrated by any individual or entity (e.g., sponsor, household members, UC, care pravider)

Incidents and allegations may be reported to care providers multiple ways (e.g., ORR staff;
stakeholders such as legal service providers, the sponsor; the UC; self-observation). Nomatterthe
methad by which the care provider became aware of the incident or allegation, the care provider must
follow all reporting, notification, and follow-up requirements in this subsection.

Reporting to USICE HSI
-# ORR Ops Guide, Section 5.7 .3 Significant Incidents

CARE PROVIDER

WITHIN 4 HOURS OF THE SIGNIFICANT INCIDENT {or within 4 hours of the care provider becoming
aware of the incident):

1) Ifinformedofan allegation that USICE HSI has autharity to investigate (use list above to guide
that determination), gathersthat followinginformation:

e UC Full Name, Alien Number, and Date of Birth
¢ Time and date of the UC disclosure
e Name of the ORR facility, as well as city/state;

e Description of the situation

o Date and time of allegedincident

o Location where the allegedincident occurred (include, Location Name, Address,
City, State)

o Name and description of any individuals ororganizations involvedinthe incident
=  Provide any additional identifying details such as places of birth,
countries of citizenship, and social security/alien numbers
» Detai!l how the individual ororganizationis involvedinthe incident

Name and Alien number(if applicable) of any potential witnesses

o The name and phone numbergiven by the person on the phone who filed the
report {if applicable).

s Any otherdetails for which the UC has informationrelated to the incident

s Actions taken {includinginformationon whoelse the incidentwas reportedto and any
associated case numbers}

2) Completes a Significant Incident Report (SIR}in the UC Portal with all of the information

gathered.
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3) Reviewsthe S/R and ensures that the S/R is clearly written with all required information.

4) Notifies ORR as shown below, and saves a copy of the §IR inthe UC’s case file.

To: Required for AllSIRs
SIRHotline@acf.hhs.gov
Project Officer
FFS
CFS
CaseCoordinator

SubjectLine: Mustread “Report of Significant Incident/USICE HSI” and include the event number (e.g.,
“Event 12345")

Body: UseSynopsisofthe Eventfrom UCPortaland do notindude UC’s full name or alien number

Attachments: e SR

5) Reports to State licensing, if Care Providerstaff are involved. Obtains and savesan incident
report number or copy of the incidentreport.

6) Reviewsthe SIR and ensures that the S/Ris clearly written with all required information. Also,

ensures that the allegationis a type of allegationthat USICE HSI has authority to investigate (use list
above to guide that determination}). If SIR is missing information, the missing information must be
submitted in an SIR Addendum.

7) Priortoreporting the allegationtothe USICE HSI Tip Line, ensures that the allegation has not
already been reported to USICE HSI Tip Line by phone, email or anline.

8) WITHIN 1 BUSINESS DAY OF RECEIVING THE SIGNIFICANT INCIDENT REPORT, reports
allegations to USICE HSI, as follows. Instructs the Case Manager to save the reporting email in
the UC’s case file,

Note: DO NOT send the same information more than once, and DO NOT file a duplicate report by calling
the USICE HSI Tip Line. If unsure about if USICE HSI is alreadyaware of an allegation, then werk with the
local USICE HSI agent to determine if they are aware of the allegation.

To: USICEHSI Tip Line(HSITipLine.Collaboration @ice.dhs.gov)

Required for Certain Types of USICE SIRs
|CEHuma ntrafficking.helpdesk@ice.dhs.gov {All Human Trafficking allegations)

SubjectLine: Mustread “Reportof UC Allegation” and include the event number (e.g., “Event 12345")

Attachments: e SIR
e Relevant Supporting Documents

Sedion 5: Program Management 32
Version 2 (Effective 09/12/16)
Exhibit 4

Page 451

Not Confidential GOV-00016084



Case 2:18-cv-05741-DMG-PLA Document 272-2 Filed 10/02/20 Page 175 of 946 Page ID
#:9915

9) If aninvestigationis opened for the reported allegation, FFS will notify the FFS Supervisor,
Project Officerand CF5,

10} If an investigationis opened for the reported allegation, then the FFS Supervisor, FFSand CFS
cooperate fully during the investigative process{e.g., providinganyinformation or
documentationrequested by investigative agency).

11} For Human Trafficking Allegations—follows up with

ICEHumantrafficking.helpde sk@ice.dhs.gov withinten (10) business days to determine ifthe
reported allegationwill be investigated further.

12} If the allegation involves care provider staff:

¢ Follows up withlocal USICE HSI agent within ten (10} business daysto determine if the
reported allegation will be investigated further.

e Instructs the care providerto follow theirlocal licensing guidelines regarding reports of
inappropriate employee behaviorand ta inform theirlocal licensing agency that the
case was referred to USICE HSI.

e Provide the care providertechnical assistance.

o [f applicable, issuescoirective action findings and requires the care providerto take
appropriate action. % ORRPolicy Guide, Section 5.5.2 Follow Up and Corrective Actions

e Program should submit/have internal disciplinary protocols to address Fraud Scheme
involving care provider staff.

5.8.4 Reporting Allegations that Occurred in DHS Custody

=% ORR Policy Guide, Section 5.8.4 Allegations of Abuse that Occurred in DHS Custody

Checking for Potential Allegations of Abuse that Occurred in the Department of Homeland Security
(DHS) Custody

The Department of Homeland Security Office of Inspector General (DHS OIG) Hotline is a resource for
Federal employees and the publicto report allegations of employee corruption, civil rights and civil
liberties abuses, program fraud and financial crimes, and miscellaneous criminal and non-criminal
activity associated withwaste, abuse or fraud affectingthe programs and operations of DHS.

The DHS Office for Civil Rights and Civil Liberties {CRCL)'s Compliance Branch investigates and resolves
civil right and civil liberties complaints regarding DHS policies and activities. CRCL works in coordination
with the entirety of DHS to address civil rights and civil liberties concerns, includingthe DHS QIG.

Types of allegations that should be reported to DHS OIG for investigation:

* Conditions of Detention: Includes, but not limited to, not receiving food, drink, access to
sanitary items (e.g. diapers, feminine hygiene products) or access to bathroom or medication;

discarding personal items {e.g. birth certificate, money, medication); overcrowded hold room
cells; or unsanitary hold roomcell.
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¢ Disability Accommodation {Section 504 of the Rehabilitation Act}: Includes, but not limited to,
not providing appropriate assistance for a UC with a hearing impairmentor not providing
assistance for a UC with a mobility impairment during transportation.

¢ Excessive Force or Inappropriate Use of Force: Includes, but not limited to, inappropriate use
of taser or baton; use of weapon; inappropriate shackling/handcuffs; inappropriate physical
abuse. Particularly after the subject has been apprehended or subdued or whenmedical
attentionwas needed after the use of force incident.

e Fourth Amendment (Search and Seizure}: Includes, but not limited to, confiscation of identity
documents and property that is then not returned,

¢ Intimidation/Threat/Improper Coercion: Includes, but not limitedto, threateningto deport the
UC, if he/she does not admit to beingan adult.

e Legal Access/Due Process: Includes, but not limited to, when the UC states that while in DHS
custody they claimed credible fear of returning to home country, or that theyare a human
trafficking victim, but the information was not documented or communicated in the initial
placement request. Also, includes denial of phone call, the UC was in DHS custody over 72
hours, orimproper age determination.

¢ Separation from a sibling or parent/legal guardian, but the information was not documented
or communicatedin the initial placementrequest.

¢ Medical/Mental Health care: Inciudes, but not limited to, incidents of not receiving medical
attentionfor an injury or uponrequest.

e Violation of Privacy: Includes, but not limited to, UC’s medical privacy was violated orthe UC
was strip searched by orin front of an officerof the opposite gender.

¢ Religious Accommodation: Includes, but notiimitedto, not providing reasonable
accommodation for religious dietary restrictions.

» Retaliation: [Includes, but not limited to, punishment by being forced to clean toilets or
retaliation as a results of reporting an allegation againsta DHS employee.

e Reporting Sexual Assault/Abuse allegations that occurred in DHS custody

NOTE: Allegations of sexual abuse/assault that occurred in DHS custody must be reported to
DHS 0OIG, DHS CRCL, CBP and ICE ERO.
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Reporting Potential Allegations that Occurred in DHS Custody

+% ORR Ops Guide, Section 5.7 .3 Significant Incidents

WITHIN 4 HOURS OF THE SIGNIFICANT INCIDENT {or within 4 hours of the care provider becoming
aware of the incident):

CARE PROVIDER

1) If the UC allegesthat he/she was or witnessed the abuse of another UC while in DHS Custody or
that his/hercivil rightsor civil liberties may have beenviolated by a DHS employee, gathers the
followinginformation:

o UC FullName {including aliases}, Alien Number, and Date of Birth {ensure that the name
is spelled correctly and that the Alien Numberand date of birth are correct);

e Time and date UC reported allegation;
s Name, city, and state of the ORR care provider;

e Description of the situation;

o Date and time of alleged incident
If the specific time is unknown, then pravide a description of the sky or environment that
may indicate time of day

o Location where the alleged incidentoccurred (include, city, state, and Border
Patrol Station/Port of Entry/Checkpoint, if applicable)

If the specific location is unknown, then provide a description of landmarks or the
nearest Border Patroi Station where the child was tempoararily placed prior to ORR
custody

o Descriptionsof any injuriesincurred as a resultof the incidentand any medical
care provided

Indicationif the UC felt that the incident or action was intentional or an accident
Name and description of any DHS employeesinvolvedintheincident

If the DHSemployees name is unknown, then provide a detailed description of the
employee, including, but not limited to, gender, approximate height, hair style, hair
color, body type, color of uniform, and distinctive traits or characteristics of the DHS
employee

Name and Alien number (if applicable) of any potential witnesses

The name and phone numbergivenby the person on the phone who filed the
report

e Anyotherdetails for which the UC has information related to the incident; and

s Actions taken (includinginformationon whoelse the incident was reported to and any
associated case numbers}.

2) Completesa Significant Incident Report {SIR}in the UC Portal with all of the information

gathered.
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3) Reviewsthe S/R and ensures that the S/R is clearly written with all required information.

4) Notifies ORRas shown below, and saves a copy of the §IR inthe UC’s case file.

To: SIRHotline@acfhhs.gov

s Project Officer
FFS
CFs

CaseCoordinator

SubjectLine: Mustread “Reportofincidentin DHS Custody” and include the eventnumber {e.g., “Event
12345")

Body: UseSynopsisofthe Eventfrom UCPortaland do notinclude UC’s full nameor alien number

Attachments: e S/R
s Relevant Supporting Documents

5) Reports the allegationto CPS in the State of the reporting Care Provideras well as the State
where the incident occurred, according to State mandatory reporting laws. Obtains and saves
an incidentreport number or copy of the incidentreport from local law enforcement.

6) Reviewsthe allegationinthe S/R and ensuresthat the SIRis clearly written with all required
information. Also, ensures that the allegation is a type of allegation that DHS has authority to
investigate (use list above to guide that determination).

7) If SIR is missinginformation, the missinginformation will be submittedinan S/R Addendum.

8) WITHIN 1 BUSINESS DAY OF RECEIVING THE SIGNIFICANT INCIDENT REPORT, reports potential
allegations of abuse that occurred in DHS custody as follows and instructs the Case Manager to
save the reporting email in the UC’s case file.

B g e e e T—
g To: DHSOIG (Hotline@oig.dhs.gov)
s

E o CC:  DHS CRCL(CRCLCompliance@hg.dhs.gov)

Required for Certain Types of DHS SiRs
ORR Medical Coordinator {medical incidents)
ERO.SexualAssault@ice.dhs.gov (sexuzl abuse in DHS custody)
PREA.CBP@chp.dhs.gov (sexual abusein DHS custody)

SubjectLine: Mustread “Report of UC Allegation” and include the event number (e.g., “Event 12345”) :

Attachments: e SIR

Initial Intakes Assessment
Intakes Form {The case manager will need to select the “Go to Intakes” option in the !
caserecord in the portal, and print that page to PDF.)

Release Contact Information {if UCis no longer in ORR custody) i
Any other supporting documentation (if allegation relates to physical abuse, injury or

L]

L]
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9) If aninvestigationis opened for the reported allegation, thenthe FFS Supervisor, FFSand CFS

cooperate fully duringthe investigative process{e.g., providing any information or
documentation requested by investigative agency).

10} If the allegation was not reported with the appropriate information:
e Provide the care providertechnical assistance,

¢ |[fthe issue persists, thenissues corrective action findings and requires the care provider
to take appropriate action. =# ORRPolicy Guide, Section 5.5.2 Follow Up and Corrective Actions
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FLOWCHART: How to Reéperb Sexual-Related Incidents

Is the Incident Sexuat in

Nature or Sexual-Related

s i

Did the Incident Occur In
' ORR Custody?

Report Via SIR

(See UC Policy
Guide Section 5.8)

YES

This? . (See CHART 1)

Inappropriate Sexual
Behavior

Sexual Abuse

1. State Licensing According fo State Who is the Perpetrator?

- Licensing Requirements

gopg. . loa 0 T -
Perpetrated By a Minor Perpetrated By an Adult
l {See Green Section of Chart 1) l
E Report Via SA/SIR To: 1 Report Via SA/SIR To:
1. CPS and/or State Licensing ¢ 1.CPSand/or State Licensing
i 2.FBI i 2.local Law Enforcement
. 3.016 . 3.BI
: 4.0RR % © 4.016
5, Local Law Enforcement, Only If . S5.0RR
FLOWCHART: How to Report Sexual-Related Incidents, 03/21/2016 i Required by State Licensing < :
ORR UC/A-9 S 3
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CHART 1: Definition of Sexual Abuse and Sexual Harassment

SEXUAL ABUSE

Sexual abuse includes the acts described in the chart below:

Sexual Abuse of a Minor by Another MINOR

Sexual Abuse of a Minor by an ADULT |

(1) The employment, use, persuasion, inducement, enticement, or coercion
of a child to engage in, or assist another person to engage in, {2) or (3)
below or the rape, molestation, prostitution, or other form of sexual
exploitation of children, or incest with children

(2) Actual or simulated sexual intercourse, including sexual contact in the
manner of genital-genital, oral-genital, anal-genital, or oral-anal
contact, whether between persons of the same or opposite sex

(3} Intentional touching, either directly or through the clothing, of the
genitalia, anus, groin, breast, inner thigh, or the buttocks of another
person, excluding contact incidental to a physical altercation

(4) Penetration of the anal or genital opening of another person, however
slight, by a hand, finger, object, or other instrument

(5) Bestiality

(6) Masturbation

(7} Lascivious exhibition of the genitals or pubic area of a person or animal
(8) Sadistic or masochistic abuse

(9) Child pornography or child prostitution

(1)

(2)

(3)

()

(5)

(6)

(7)

(8)
(9)
(10)
(11)
(12)
(13)

The employment, use, persuasion, inducement, enticement, or coercion of a child
to engage in, or assist another person to engage in, (2} or {3) below or the rape,
molestation, prostitution, or other form of sexual exploitation of children, or
incest with children

Actual or simulated sexual intercourse, including sexual contact in the manner of
genital-genital, oral-genital, anal-genital, or oral-anal contact, whether between
persons of the same or opposite sex

Intentional touching, either directly or through the clothing, of the genitalia,
anus, groin, breast, inner thigh, or the buttocks, that is unrelated to official duties
or where the staff member, grantee, contractor, or volunteer has the intent to
abuse, arouse, or gratify sexual desire

Contact between the mouth and any body part where the staff member, grantee,
contractor, or volunteer has the intent to abuse, arouse, or gratify sexual desire

Penetration of the anal or genital opening, however slight, by a hand, finger,
object, or other instrument that is unrelated to official duties or where the staff
member, grantee, contractor, or volunteer has the intent to abuse, arouse, or
gratify sexual desire

Any attempt, threat, or request by a staff member, grantee, contractor, or
volunteer to engage in activities (1) through (5) above

Any display by a staff member, grantee, contractor, or volunteer of his or her
uncovered buttocks or breast in the presence of a child

Bestiality

Masturbation

Lascivious exhibition of the genitals or pubic area of a person or animal
Sadistic or masochistic abuse

Child pornography or child prostitution

Voyeurism by a staff member, grantee, contractor, or volunteer (See definition
below)

CHART 1: Definition of Sexval Abuse and Sexual Harassment, 03/21/2016
OfA UC/A-10
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Voyeurism

Voyeurism is an invasion of privacy of a child by a staff member, grantee, contractor, or volunteer for reasons unrelated to official duties. Examples include inappropriately
viewing a child perform bodily functions or bathing; or requiring a child to expose his or her buttocks, genitals, or breasts; or recording images of all or part of a child’s naked

body or part of a child performing bodily functions.

SEXUAL HARASSMENT
Sexual harassment includes the acts described in the chart below:

#:9922

Repeated and unwelcome sexual advances, requests for sexual favors, or
verbal comments, gestures, phone calls, emails, texts, social media
messages, pictures sent or shown, other electronic communication, or
actions of a derogatory or offensive sexual nature

Repeated verbal comments, gestures, phone calls, emails, texts social media
messages, pictures sent or shown, or other electronic communication of a sexual
nature to a child by a staff member, grantee, contractor, or volunteer, including
demeaning references to gender, sexually suggestive or derogatory comments about
body or clothing, or obscene language or gestures

CHART 1: Definition of Sexual Abuse and Sexual Harassment, 03/21/2016
ORR UC/A-10
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ORR OPERATIONS GUIDE:

CHILDREN ENTERINGTHEUNITEDSTATESUNACCOMPANIED

Click HERE to link to Section 6 of the ORR Policy Guide.
Section 6 Table of Contents
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*% ORR Policy Guide, Section 2.8.4 Safety and Well Being Follow Up Call

CARE PROVIDER

1} Thirty days after release of the UC, Care Provider staff calls the sponsor and UC to conduct a safety
and well-being follow-up call.

¢ Allcall attempts must be made withinseven(7) days after the 30-day mark of the UC’s
release.

¢ A minimum of three {3} attempts must be made, unless the phone is disconnected.
2) Confirmsthat the sponsorstill resides at the address on the Verification af Release Form.
e Documentsifan updated address is provided inthe UC case file

¢ Reminds the sponsor to file a change of address with DHS and ECIR ifthey moved or have
recently moved

3) Makes everyeffort to speak to the sponsor and UC separately, on the following topics:

e Sponsor Topics

o Isthe childstillresiding withthe sponsor?

Is the child demonstratingany behavioral issues?

Is the child enrolied in and/or attending schooi?

Is the sponsor aware of upcoming court dates?

Did the sponsor attend an LOPC presentation?

Has the sponsor been contacted and asked to pay fees or wire moneyrelated to the
release of the child?

o {lfthe case was release with PRS) Did PRS providercontact the sponsor?

o oo o0

e UC Topics

o |Isthe childstiil residingwith the sponsor?

o Does the child feel safe?

o Isthe childenrolledinand/or attending school?

o Is the childaware of upcoming court dates?

o Has the child been contacted and asked to pay fees or wire money relatedto their
release?

¢ (Ifthe case was release with PRS) Did PRS provider contact the child?

o Isthe childbeingforced to work without pay or being forced to work to pay his/her

share for rent and utilitiesorrepay a debt?

4) If the follow-up call indicates that the child may be inimmediate danger, completesall the
followingactions:

s Calls911 immediately.
s Stays on the phone with the child until authorities arrive.

s Reports any emergency for which 911 is contacted to the ORR Intakes Hotline at 202-401-
5709.

Secdion 6: Resources and Services Available After Release from ORR Care 2
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e Complies with mandatory reporting laws, State licensingrequirements, and Federal laws

and regulations for reporting to local child protective agencies and/or law enforcement.

e If the sponsoris the perpetrator of the allegation, then flag the sponsor and provide
explanation as to why the sponsor is beingflaggedin the UC Portal.

¢ Emails notificationtathe FFS, including:

o UC name and aliennumber

UC date of release

Sponsar/child contact phone number

Sponsor address

Previous ORR p.acement

Summary of call

Actions taken {includinginformation on whoelse the incident was reported to and
any associated case numbers)

o 0 0o oo

5} If the follow-up call indicates that the child may be unsafe, completesall the following actions:

¢ Complieswith mandatory reporting laws, State licensingrequirements, and Federal laws
and regulations for reporting to local child protective agenciesand/or law enforcement.

¢ |fthe sponsoris the perpetrator of the allegation, then flag the sponsor and provide
explanation as to why the sponsor is being flagged in the UC Portal.

e Emails notificationto the FFS, including:

o UC name and alien number

UC date of release

Sponsor/child contact phone number

Sponsor address

Previous ORR placement

Summary of call

Actions taken {includinginformation on whoelse the incident was reported to and
any associated case numbers)

o o0 0 0 0o 0

6) If the follow-up call indicates fraud or extortion of money/fees attempts against the sponsorand/or
child related to the release of the child, follows the following policy and procedures regarding what
information to gather and how to report the incident to the FFS:

<% ORR Ops Guide, Section 5.8.1 Reporting to HHS OIG
<% ORROps Guide, Section 2.2.5 Protecting Sponsors from Fraud
=% ORR Policy Guide, Section 5.7 ORR Policies to Protect Sponsors from Fraud

7) If the follow-up call indicates thatthe child may have been sexually abused or harassed whilein
ORR care, completesall the followingactions:

e Complieswith mandatory reporting laws, State licensing requirements, and Federal laws
and regulations for reporting to local child protective agencies and/or law enforcement.

e Gather details about the allegation.

* |[f the sponsoris the perpetrator of the allegation, then flag the sponsor and provide
explanation as to why the sponsor is being flaggedin the UC Portal,

e Refersthe child or sponsorto the ORR UC Sexual Abuse Hotline (855-232-5393).

Secdion 6: Resources and Services Available After Release from ORR Care 3
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e Emails notificationto the FFS, inclifl'élaigrizg:6
o UC name and aliennumber
UC date of release
Sponsar/child contact phone number
Sponsor Address
Previous ORR placement
Summary of call
Actions taken {includinginformation on whoeise the incidentwas reported to and
any associated case numbers)

o 0 0 0 OO0

8) If the follow-up call indicates thatthe sponsor and/or child would benefit from additional support
or services or the sponsor has not attended an LOPC presentation, completesall the following
actions:

» Refersthe sponsoror child to the ORR National Call Center (800-203-7001)

¢ Emails the ORR National Call Center (information@orrncc.com) the foilowinginformation
for each referral:

o UC name and alien number
Sponsor’s name

Sponsar/child contact phone number
Sponsor address

Date of referral

Reason for referral

c o 0 0 0

9} Documents results of the call inthe case management notes of the UC's case file and inthe Follow-
Up Call Tracking Report.

FOLLOW-UP CALL TRACKING REPORT

1) The CARE PROVIDER completes the Foltow-Up Call Tracking Repart no later than the 8"
of every manth for UC release two months earfier. Ifthe 8" falls on a weekend or holiday,
the report will be due the next business day. Fhis report is emailed tothe FFS and CFS.

2) The FFS elevates any concerns raised by the Follow-Up Call Tracking Reportto the FFS
SUPERVISOR.

3} The CFS compiles individual Follow-Up Call Tracking Report into a Master Follow-Up Cali
Tracking Report and submits to the SPECIAL ASSISTANT and SENIOR FFS SUPERVISOR.

FFS

10} If the care providernotifies the FFS that the follow-up call indicates that the child may be in
immediate danger:

a) Immediatelyelevatestheincidenttothe FFS SUPERVISOR.
b} Elevatesanyidentifiedsafetytrends orissuesto the FFS SUPERVISOR.

¢} Reviewsthe allegationand ensures that the incidentwas reported to the appropriate
authority to investigate.

Secion 6: Resources and Services Available After Release from ORR Care 4
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¢ |[f the allegation was not reported to the appropriate agency or with the appropriate

information:
¢ Providethe care providertechnical assistance.

o |If the issue persists, thenissues corrective action findings and requiresthe
care praviderto take appropriate action. ~* ORR Policy Guide, Section 5.5.2 Follow

Up and Corrective Actions
11} If the care providernotifies the FFS that the follow-up call indicates that the child may be unsafe:

b} Reviewsthe allegationand ensuresthat the incidentwas reported to the appropriate
authority to investigate.

¢ If the allegation was not reported to the appropriate agency or with the appropriate
information:

o Provide the care providertechnical assistance.

o I the issue persists, thenissues corrective action findings and requires the
care providerto take appropriate action. -# ORR Policy Guide, Section 5.5.2 Follow
Up and Corrective Actions

c) Elevatesany identifiedsafetytrendsorissuestothe FFS SUPERVISOR.

12} If the care providernotifies the FFS that the follow-up call indicates fraud or extortion of
money/fees attempts against the sponsor and/or child relatedto the release of the child:

% ORROps Guide, Section 5.8.1 Reporting to HHS CIG
“%» ORROps Guide, Section 2.2.5 Protecting Sponsors from Fraud
“% ORR Policy Guide, Section 5.7 ORR Policies to Protect Sponsors from Fraud
a) Reviewsthe fraud allegationand ensuresthat the incidentreport is clearly written with all
required information. Notifies the Project Officer, CFS and FFS Supervisor of the fraud
atlegation.

b} WITHIN 1 BUSINESS DAY OF RECEIVING THE INCIDENT REPORT, reports all fraud schemes,
whetherattempted or successfully perpetrated, to HHS Office of the InspectorGeneral
{OIG} at UAC@oig.hhs.gov.

To: HHS0IG

. ”S bject Line: Mustread “Report of Fraud” and include the UC’s last name

Body: Use a Synopsis of the Incident and do not include UC's full name or alien number

Attachments: * {ncident Report Email

c) If the fraud scheme involves care provider staff:

¢ Followup withHHS OIG within 10 business days to determine if the reported fraud

allegation will be investigated further.

e Instructs the care providerto follow theirlocal licensing guidelines regarding reports
of inappropriate employee behaviorand to informtheirlocal licensing agency that
the case was referred to HHS QIG.

Secdion 6: Resources and Services Available After Release from ORR Care 5
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¢ Alongwith the care provider, FFS Supervisor, and Project Officer, cooperatesfully

with HHS OIG during the investigative process.

e Issuescorrective action findings and requires the care providerto take appropriate
action. ¥ ORR Palicy Guide, Section 5.5.2 Follow Up and Corrective Actions

13} If the care providernotifiesthe FFS that the follow-up call indicates that the child may have been
sexually abused or harassed while in ORR care:

a} Reviewsthe allegationand ensuresthat the incidentwas reported to the appropriate
authority to investigate.

¢ Followsup withthe care providerwhere the allegedincidentoccurred to determine
if the incident was previously re ported and/or investigated while the UC was in ORR
care.

o |fthe allegationwas not reported to the appropriate agency or with the appropriate
information:

o Provide the care providertechnical assistance,

¢ If the issue persists, thenissues corrective action findings and requires the

care providerto take appropriate action, - ORR Policy Guide, Section 5.5.2 Follow
Up and Corrective Actions

d) Forwards the email notification to the ORR SA/SIR MAILBOX (psac@acf.hhs.gov).

e) Ensuresthatthe allegationisappropriatelyinvestigated and addressed.

INTAKES HOTLINE

14} If the care provider notifies the Intakes hotline that the follow-up call indicates that the child may
be inimmediate danger and was reported to 911:

e Intakes immediately notifies the FFS Supervisor {or On-call FFS Supervisor if after hours).

¢ The FF5 SUPERVISOR immediately informs the SENIOR FFS SUPERVISOR, the DCS
DIRECTOR, and the DEPUTY DIRECTOR FOR CHILDREN’S SERVICES of the incident.

Secdion 6: Resources and Services Available After Release from ORR Care 6
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State Juvenile Records Confidentiality Laws
1. Arizona

In Arizona, while juvenile records are generally open to the public, records relating to child
welfare and the Department of Child Services (DCS) are not. Arizona DCS may provide the
following parties with DCS information on a child: federal or state auditors; persons conducting
accreditation deemed necessary by DCS; a standing committee of the legislature or a legislator; a
citizen review panel, child fatality review team, or office of ombudsman-citizens aide; an
independent oversight committee created by state law; or the governor. Ariz. Rev. Stat. § 8-
807(1). An unauthorized party may obtain confidential DCS information only by providing
notice to the county attorney and attorney and guardian for the child, and petitioning a judge of
the superior court, who must balance the child’s right to confidentiality against the petitioner’s
potential right to information. Ariz. Rev. Stat. § 8-807(K).

1. California

In California, juvenile records are confidential. Under 2020 California Rules of Court 5.552(b),
the petitioner must request from the juvenile court specific juvenile case files “based on
knowledge, information, and belief that such files exist and are relevant to the purpose for which
they are being sought.” The petitioner must describe “in detail the reasons the files are being
sought and their relevancy to the proceeding or purpose for which petitioner wishes to inspect or
obtain the files;” furthermore, the petitioner must show a “preponderance of the evidence that the
records requested are necessary and have substantial relevance to the legitimate need of the
petitioner.” Cal. R. Court, 5.552(b), 5.552(d)(6). The petitioner must further serve the request to
a number of parties before submitting the request, including the child in question, the child’s
parents or guardians, and in some cases the child’s attorney of record, the district attorney, and
the state child welfare agency or probation department. Cal. R. Court, 5.552(c). Under
California law, probation officers or law enforcement officers actively participating in
proceedings involving the child; court personnel; child protective agencies and the California
Department of Social Services; and the child or their parent or guardian may review or copy a
child’s law enforcement or court records.”” Any other parties, including other federal/state
government agencies, educational institutes, medical providers, and attorneys, must go through
the aforementioned rigorous petition process to view any such records.

Records about a child relating to public social services are not open to examination by the public.
Cal. Welfare and Institutions Code § 10850(a). Records concerning children receiving public
social services may only be viewed by the State Department of Social Services and county
welfare departments for purposes “directly connected with the administration of public social
services,” as well as governmental entities for the specific purpose of conducting an “audit or
similar activity in connection with the administration of public social services.” Cal. Welf. &
Inst. Code § 10850(c). Such entities given access to case files “shall not disclose the identity of
any applicant or recipient except in the case of a criminal or civil proceeding conducted in

29 «State Fact Sheet: California,” Juvenile Law Center (2014),
http://juvenilerecords.jlc.org/juvenilerecords/documents/publications/factsheet-CA.pdf




connection with the administration of public social services.” Cal. Welf. & Inst. Code §
10850(c).

Under a different part of California’s Welfare and Institutions Code, a ward or dependent child’s
records may be inspected by court personnel; the district attorney, city attorney, or city
prosecutor; the child or their parent or guardian; attorneys, judges, and officers actively
participating in proceedings involving the child; county counsel, city attorney, or other attorney
representing the petitioning agency in a dependency action; the superintendent or designee of the
school the child is enrolled in; members of child protective agencies; the State Department of
Social Services or authorized staff; members of the team/agency providing treatment or
supervision of the minor; a judge, commissioner, or other hearing officer assigned to a family
law case concerning custody or visitation; a court-appointed investigator; a local child support
agency to establish paternity and child support orders; juvenile justice commissions; the
Department of Justice, to update its sex offender list in California; or a probation officer
preparing a report for a child seeking discharge from the Department of Corrections and
Rehabilitation. Cal. Welf. & Inst. Code § 827(a)(1). Any other party who wishes to gain access
to a child’s case file must obtain a court order from the judge of the juvenile court. Cal. Welf. &
Inst. Code § 827(a)(1)(Q).

iil. Florida

In Florida, juvenile records are not open to the public.’*® Records are viewable by the child in
question; their parents, guardians, or legal custodians; their attorneys; law enforcement agencies;
and the Department of Juvenile Justice, Department of Corrections, and Parole Commission.
Fla. Stat. § 985.045(2). Such confidential records may also be available to school
superintendents and licensed professional or community agency representative “participating in
the assessment or treatment of a juvenile.” Fla. Stat. § 985.04(1)(b). Any other party wishing to
view such records must have a “proper interest” as judged by the court and must obtain an order
of the court. Fla. Stat. § 985.045(2).

Similar to juvenile records, records related to child proceedings are not open to inspection to the
public, but may be inspected and copied by a child; their parents or guardian; their attorney; law
agencies; and the Department of Children and Families. Fla Stat. § 39.0132. Confidential
information includes medical and mental health, child care, education, law enforcement, court,
and social service records. Reports and records in cases of child abuse or neglect are similarly
protected and only available to persons, officials, and agencies responsible for protective
investigations, protective and preventive services, licensure, and employment screening. Fla.
Stat. § 39.202(2). A person or organization may petition the court for an order making public
records from the Department of Children and Families; the court must balance the rights and
interests of the petitioner against those of the child and any others identified in the reports. Fla.
Stat. § 39.2021.

1v. New York

30 «State Fact Sheet: Florida,” Juvenile Law Center (2014),
http://juvenilerecords.jlc.org/juvenilerecords/documents/publications/factsheet-FL.pdf




In New York, juvenile records are withheld from public inspection. N.Y. Fam. Ct. Act §
381.3.1. These records may be available to a child or their parent/guardian; an institution to
which a minor has been committed; the Division of Parole and Probation; court personnel if a
child is later convicted of a crime; the Commissioner of Mental Health; the Commissioner of
Mental Retardation and Developmental Disabilities; a case review panel; or the Attorney
General.’! Records may be available to a designated educational official at the child’s school,
but only a notice of adjudication is available in this case, only for purposes related to the
student’s educational plan, and the notification must be kept separate from the child’s school
records. N.Y. Crim. Proc. § 720.35.3. Any other release of such juvenile records can only be
made “upon specific authorization of the [state] court,” and by no other agency. N.Y. Crim.
Proc. § 720.35.2.

State child records, including records in relation to abandoned, delinquent, destitute, neglected,
or dependent children; reports of child abuse or mistreatment; and social services investigations,
are confidential. These records and motions may be made available to the child, their
parent/guardian, their attorney, or an authorized agency upon application to the New York
Supreme Court. N.Y. Soc. Serv. Law § 372.3. Such confidential records generally, including
notices and motions for discovery in legal actions, are not available upon application to the other
parties. Reports of child abuse, specifically, may be viewed by the following: a physician
suspecting abuse of their minor patient; a person authorized to place a child in protective custody
who needs relevant information to make their decision; an authorized agency caring for a child; a
person who is the subject of the report; a court or grand jury, if the record is necessary to
determine an issue or charges; a state legislative committee responsible for child protective
legislation; a researcher, provided that no identifying information is shared; a provider or
licensing agency; the justice center for the protection of people with special needs or an
investigatory entity in connection with an investigation; a probation service, to make an informed
recommendation to the court; a district attorney or other criminal justice agency to conduct a
criminal or missing child investigation; the New York City Department of Investigation, if no
identifying information is included; agency officers or day care directors in connection with an
employee disciplinary investigation; a provider or coordinator of services a child has been
referred to; another state’s child protective service in order to conduct a child abuse
investigation; a child’s attorney; a child care resource and referral program; officers of the state
or city comptroller to conduct an authorized performance audit; a fatality review team or
multidisciplinary investigative team approved by the Office of Children and Family Services; a
citizen review panel; an entity with legal authority in another state to license or approve
prospective foster/adoptive parents; or a social services official investigating whether an adult
needs protective services. N.Y. Soc. Serv. Law § 422 .4.

V. Texas

In Texas, juvenile records are generally confidential.>?> They may be seen and copied by the

child’s parent, guardian, or custodian; the child’s attorney; the Texas Department of Criminal

31 «State Fact Sheet: New York,” Juvenile Law Center (2014),
https://juvenilerecords.jlc.org/juvenilerecords/documents/publications/factsheet-NY.pdf
32 «State Fact Sheet: Texas,” Juvenile Law Center (2014),
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Justice, Juvenile Probation Commission, and probation officers; juvenile court personnel; a
district school superintendent; agencies or persons treating the child, if and only if they sign a
written confidentiality agreement; and other government agencies, only if disclosure is required
by law. Tex. Fam. Code § 58.005. Other individuals, agencies, or institutions may view a
juvenile record only with permission specifically from the juvenile court, and only if the court
determines them to have a “legitimate interest in the proceeding or in the work of the court.”
Tex. Fam. Code § 58.005(a-1)(10).

The Texas Department of Family and Protective Services (DFPS) may release confidential child
case record information to the following: DFPS staff to perform assigned duties; a
multidisciplinary team authorized to investigate, prosecute, or resolve cases of suspected child
abuse or provide services to the child; law enforcement officials for the purpose of investigation;
a physician suspecting abuse of their minor patient; a government official when deemed
necessary for the protection and care of a child; a grand jury; an attorney, guardian, or court-
appointed special advocate; a court with a case arising from a child abuse investigation; a DFPS
attorney, state attorney general, or county or district attorney representing the state in a child
abuse proceeding; a member of the state legislature to carry out official duties; the person
authorized to give medical or educational consent for the child; or another person or entity
responsible for the protection, diagnosis, care, treatment, supervision, or education of a child as
authorized by DFPS. Tex. Admin. Code § 700.203(a). Child case records are also available,
upon submitted request to DFPS, to the child, their parent or guardian, a prospective adoptive
parent, or an individual who contributed to an investigation of child abuse, though in all these
cases the records must be redacted accordingly. Tex. Admin. Code § 700.203(b-¢). Child case
records are not available upon submitted request to other parties.
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To answer the research questions, I reviewed federal law codified in the Social Security
Act and key federal child welfare legislation, including the Child Abuse Prevention and
Treatment Act (CAPTA) and the Adoption and Safe Families Act. I also reviewed the Juvenile
Justice Delinquency Prevention Act (JJDPA), a key federal juvenile justice statute, and its
corresponding regulations. These statutes and regulations mandate core requirements with which
states must comply and some procedural protections states must provide for children and
families in state systems supported by federal funds. Through a review of the text of the statutes
and the use of keyword searches, I identified provisions detailing principles and policies related
to secure or staff secure placements of children, as well as required procedures or limitations for
placing children in such settings.

In addition, I reviewed state law and policy in all 50 states and the District of
Columbia—including state statutes and court rules—related to detention and placement of
children and youth in secure and staff secure settings within juvenile justice systems. I examined
the table of contents for each state’s code to identify code sections and court rules related to
juvenile court and juvenile justice (delinquency). Using keyword searches, I examined
provisions related to required processes for detaining or placing a child or youth in a secure or
staff secure setting. I identified required procedural protections, specifically identifying required
court hearings and whether the hearing procedures provided the child notice, an opportunity to
be heard, and an opportunity for review or reconsideration by a court.

In addition to the examination of federal and state law and policy, I reviewed these
materials in forming the opinions discussed herein:

e Publications from government agencies including the Government
Accountability Office and the Administration for Children and Families;

7 Expert Report of Professor Jessica Heldman
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key state provisions, attached to this report as Appendix B. From this compilation, I was able to
identify procedures required by at least a majority of states (26 or more). This provided the basis
for the “majority state policy” in Section VI.A.5 of this report.

I reviewed ORR policy and similarly identified procedural components related to secure
or staff secure placement. I compared ORR policy to the majority state policy in order to
determine whether ORR policy is in alignment with child welfare, juvenile justice and juvenile
court law, policy and procedures. This comparison provided the basis for my final analysis and
stated opinions.

V. SUMMARY OF OPINIONS

It is my opinion that the procedural protections afforded children in the juvenile justice
and child welfare systems minimize the risk of erroneous and unnecessarily lengthy placements
in secure and staff secure settings which can be harmful and traumatic. The most basic state law
protections providing the right to a hearing, representation by an attorney, and an opportunity to
be heard with testimony, witnesses and presentment of evidence in determinations regarding
placement in a staff secure or secure facility exceed the procedural protections within ORR’s
written policies and procedures regarding the placement of children in restrictive settings.

It is my opinion that ORR’s written policies are substandard when compared to state and
federal law for child-serving systems. Based on my review of materials listed above as well as on
my experience, knowledge, and training, and in particular, my understanding of the procedural
protections afforded to children in the juvenile justice and child welfare systems, I conclude that
ORR’s policies and procedures for transferring and keeping children in restrictive settings are far
more informal and prone to error when compared to the procedures provided in state and federal

juvenile justice and child welfare statutes.

9 Expert Report of Professor Jessica Heldman
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b. Additional rights under In re Gault within juvenile proceedings: right to
a hearing, right to confront and cross-examine witnesses, and right to
notice

The Court in In re Gault established that juveniles have a right to a full adjudicatory
hearing on the merits of the case, including the right to confront and cross-examine witnesses. It
also established the right to notice in these proceedings. Specifically, the court restated its view
from an earlier case that “the hearing must measure up to the essentials of due process and fair
treatment.”® As discussed below, states have applied the Court’s due process analysis and
provided procedural protections outside of the adjudicatory hearing such as in detention hearings
and disposition hearings, both of which impact the placement of the youth.

3. Procedural requirements in state juvenile justice proceedings

Federal law and policy mandate certain procedures when placing a youth in a secure or
staff secure setting while state laws and court rules guide the implementation of those federal
mandates, often creating additional or expanded requirements. My review of state law and policy
identified state provisions on key procedural processes related to secure or staff secure placement
of children. My review provided me the ability to document the number of states providing these
key protections, forming the basis of a majority state policy detailed below.

a. Right to a detention hearing within a time certain in front of a neutral
arbiter

In all 50 states and the District of Columbia, children and youth are entitled to a hearing
when they are placed in a secure detention facility in order to determine whether they can be
released. In some jurisdictions this detention hearing is held coincident with an initial hearing in

the juvenile justice system, at which arraignment or a probable cause determination occurs.

® In re Gault, 387 U.S. 1, 30 (1967).

13 Expert Report of Professor Jessica Heldman
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b. Right to Notice of Detention Hearing
My review revealed that the majority of states have written policies—through statute,
court rules, or both—indicating that all juveniles have a right to notice prior to their detention
hearing.'® In addition, the state of Washington requires notice of the detention hearing for all
youth above age 12.!° Four states that do not explicitly indicate a child’s right to notice do,
however, have statutory provisions requiring that the juvenile’s parent or guardian receive notice
before the detention hearing.?’
c. Rightto Counsel at Detention Hearing
As noted above, the U.S. Supreme Court in /n re Gault established a juvenile’s right to
counsel in adjudicatory hearings.?! States have expanded this right to include representation at
juvenile justice detention hearings as well. My review indicated that all 50 states and the District
of Columbia have state law or court rules that provide juveniles with a right to counsel that
extends beyond the In re Gault requirement. My review revealed that 41 states and the District of
Columbia explicitly provide the right to an attorney in a detention hearing.?” The remaining 9
states provide counsel either “at all proceedings” or “at all stages of proceedings” under the
juvenile delinquency code.?
As noted above, federal law affords juveniles the right to counsel in probation violation
hearings before a youth who has not committed a crime (i.e. a status offender) can be held in a

secure detention center. Although it was not within the scope of my 50 state review to examine

18 Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Georgia, Idaho, Indiana,
Iowa, Kansas, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, New Jersey, New Mexico,
North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Utah, Vermont, Virginia, Wisconsin, Wyoming.
19 Wash. Rev. Code Ann. § 13.40.050(2)

20 Florida, Hawaii, Illinois, and South Dakota.

2 In re Gault, 387 U.S. 1, 36-37 (1967).

22 See chart at Appendix B for citations.

23 Georgia, Hawaii, Maine, Maryland, Nevada, Oklahoma, South Dakota, Utah, Wyoming. See Chart at Appendix B
for citations.

15 Expert Report of Professor Jessica Heldman
CASE No. 2:18-CV-0574 EBhbit 54
Page 1352



Case 2:18-cv-05741-DMG-PLA Document 272-3 Filed 10/02/20 Page 104 of 284 Page ID
#:10790

addition, 17 states have provisions specifically allowing juveniles to confront the evidence
against them or cross-examine witnesses.>>
f. Right to continued review
My review indicated that in a majority of states, statutes or court rules explicitly ensure
that detention of a juvenile in a secure detention facility does not continue indefinitely without
court review.>® Although the provisions vary, in the states with such provisions, detention is
either time-limited by a statutory expiration date absent rehearing or by failure to hold the next
hearing in the juvenile justice process within statutorily prescribed timeframes, or the juvenile is
entitled to a detention rehearing by the court upon request or motion. Eighteen of these states
explicitly require reconsideration of detention at a hearing within 21 days or fewer.>*
g. Procedural protections in adjudicatory and dispositional hearings
Following the detention and probable cause phase of juvenile proceedings, a youth will
have an adjudicatory hearing at which all the requirements determined in /n re Gault are
applicable. A youth cannot continue to be held in a secure facility absent an adjudication, which
is a finding that the youth committed the alleged offense. Final orders of adjudication are
appealable.®

If the youth is adjudicated delinquent, the court will hold a dispositional hearing at which

the court has a range of dispositional options, including the ability to order the placement or

32 Alabama, California, Georgia, Illinois, lowa, Kentucky, Michigan, Massachusetts, North Carolina, Pennsylvania,
South Carolina, Tennessee, Vermont, Virginia, W. Virginia, Wisconsin, Wyoming. See chart at Appendix B for
citations.

33 Alabama, Alaska, Arizona, California, Connecticut, Delaware, Florida, Hawaii, Illinois, Indiana, lowa, Kansas,
Maine, Maryland, Minnesota, Missouri, New Jersey, New Mexico, New York, North Carolina, Ohio, Oklahoma,
Oregon, Pennsylvania, Rhode Island, South Carolina, Texas, Utah, West Virginia, Wisconsin.

34 Arizona, California, Connecticut, Delaware, Florida, Hawaii, lowa , Maryland, New Jersey, New York, North
Carolina, Oregon, South Carolina, Texas, Rhode Island, Indiana, Illinois, Maine, Minnesota, Ohio, Oklahoma,
Pennsylvania, and Utah. See chart at Appendix B for citations.

35 Although not part of the 50 state review conducted for this report, secondary sources confirm that adjudicatory
judgments are appealable within all states either by statute, court rule or case law. See Megan Annitto, JUVENILE
JUSTICE ON APPEAL, 66 U. MIAMI L. REV. 671, 682-83 (2012).
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commitment of a youth to an agency for placement in a non-secure or secure residential facility.
A case will not proceed to disposition unless an adjudicatory hearing has occurred, which
provides the youth with all procedural protections required by /n Re Gault, including right to
notice of the charges, right to counsel, and the right to confront and cross-examine witnesses.
Juveniles are entitled to representation by counsel in disposition hearings in the majority of
states.>® In some jurisdictions, disposition hearings themselves are full evidentiary hearings,
while in other jurisdictions they are non-evidentiary, but still provide an opportunity for the
juvenile to be heard through written submissions or oral arguments.>’

4. Procedural requirements in state child welfare proceedings

In the child welfare system, procedural protections center on the rights of parents and
children to maintain the parent-child relationship. This results in the right to a hearing when a
child is detained (i.e. removed from parental custody). Following this hearing, a court will hold
another hearing to determine whether the child will be adjudicated dependent (i.e. whether the
court takes jurisdiction over a child who has been removed from his or her parents and placed
out of home). Following adjudication of the child as a dependent, the juvenile or family court in
each state holds a disposition hearing at which the court determines custody and placement of the
child as the family works toward reunification. The disposition hearing provides the opportunity
for the court to approve recommended plans and order placements for the youth. The court also
holds required post-disposition hearings in which the child’s placement is regularly reviewed or

can be reviewed upon motion for a change in placement hearing.

36 See chart at Appendix B for citations.
37 Randy Hertz, Martin Guggenheim & Anthony G. Amsterdam, Trial Manual for Defense Attorneys in Juvenile
Delinquency Cases, p. 1135 (2019).
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Under federal law, children in dependency proceedings are entitled to a guardian ad litem
(GAL) who may or not be an attorney. In 34 states and the District of Columbia, state law or
court rules require the GAL to be an attorney.*® In addition, in all but 12 states, children are
given party status in the dependency proceedings.?” Party status ensures that children are
afforded basic due process, including notice of all proceedings and decisions and the right to
appear and fully participate in court.*

5. Majority State Policy

The following Majority State Policy*!' presents a summary of the procedural protections
under federal law and the majority of state laws and policies afforded juveniles facing secure or

staff secure detention.

e Ifayouth is detained in a secure facility, a court shall hold a detention hearing
within 48 hours of the youth’s detention. If a child is placed in a staff secure
facility, a shelter care hearing shall be held within 72 hours of placement.

e The youth must be given notice of the detention or shelter care hearing.

e The youth has the right to counsel at the detention or shelter care hearing and
an interpreter will be appointed if the child is of Limited English Proficiency.

e The detention hearing will provide the youth with the opportunity to be heard
in response to the evidence presented, including the opportunity to present
evidence of his own.

e Detention in a secure or staff secure facility cannot be indeterminate. A court
must review the detention decision either as part of a probable cause or
adjudicatory hearing at a time certain, or during a mandated detention review
hearing, or upon motion of the child or his parent.

38 Alabama, Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, Georgia, lowa, Kansas,
Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Mississippi, Missouri, Nebraska, Nevada, New Jersey,
New Mexico, New York, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Utah,
Vermont, Virginia, West Virginia, Wyoming. See chart at Appendix B for citations.

39 See Children’s Advocacy Institute & First Star Institute, 4 Child’s Right to Counsel, 4™ ed. (2019).

40 1d. at 13.

41 As previously stated, in reviewing the statute and code sections related to placement in secure or staff secure
facilities within the juvenile justice and child welfare systems, I identified which provisions were present in a
majority of states reviewed.
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VII. ANALYSIS: COMPARISON OF ORR POLICY WITH JUVENILE JUSTICE
AND CHILD WELFARE PROCEDURES

A. ORR Procedures Do Not Align with Key Federal Juvenile Justice and
Child Welfare Policy

ORR Policy is based on federal legal requirements to ensure placement of a child in the
least restrictive setting appropriate for the child’s needs*® and in the best interests of the child.*’
However, ORR Policy is inconsistent with procedures afforded within the juvenile justice and
child welfare system when facing placement in a secure or staff secure facility. In RFA No. 151
of Defendant’s Second Set of RFA Responses, Defendants state that ORR’s decisions to transfer
a UAC to a more staff secure placement are not themselves “legal proceedings or matters....”
This is in conflict with the federal principle and policy that requires due process for youth facing
detention or placement.

B. ORR procedures for placement in a secure or staff secure setting do not
align with procedures in the majority of states

In comparing the majority state rule with ORR written policies and procedures, it is my
opinion that ORR procedures are inconsistent with the procedures provided in the majority of
states with regard to placement in secure facilities. The basis for my opinion is detailed in the
following sections.

1. Right to a hearing before a neutral arbiter

State law review revealed that all 50 states and the District of Columbia require a hearing

before a neutral arbiter to be held within 48 hours of a juvenile being detained in a secure

48 Office of Refugee Resettlement, Children Entering the United States Unaccompanied: Section 1, Policy 1.1
(January 30, 2015) at https://www.acf.hhs.gov/orr/resource/children-entering-the-united-states-unaccompanied-
section-1#1.2

4 Office of Refugee Resettlement, Children Entering the United States Unaccompanied: Section 1, Policy 1.2.1
(January 30, 2015) at https://www.acf.hhs.gov/orr/resource/children-entering-the-united-states-unaccompanied-
section-1#1.2
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facility. In addition, the majority of states require a hearing if a child is placed in a staff secure
facility. In contrast with the procedures in jurisdictions across the nation, ORR does not provide
youth with a hearing when placing or transferring UAC to a secure or staff secure facility. UAC
are entitled to bond hearings, but these proceedings are not dispositive with respect to placement,
nor do they include a review of the UAC’s placement. The UAC may request a review by a
federal court, but this is not an automatic right. A UAC child in ORR custody is not appointed
counsel to assist in seeking federal court review and there is no further indication within the
materials I reviewed whether this review comports with the procedural components in the
majority state policy.

The placement of a youth in a secure or staff secure facility beyond temporary detention
can only occur within the child welfare and juvenile justice systems following adjudicatory and
dispositional hearings held in court before a neutral arbiter. ORR policy does not provide such
hearings and thus does not comport with this procedural requirement.

Because ORR does not provide UAC’s with the right to a hearing before a neutral arbiter
upon detention in a secure facility, ORR policy is out of step with the majority state policy.

2. Right to Counsel

Federal case law requires youth to have legal counsel at all critical stages of juvenile
proceedings where liberty is at stake. The majority of states have interpreted this to mean that
youth are entitled to counsel at detention hearings and state law and policy reflect this. In
addition, the majority of states share a policy which indicates that within the juvenile justice and
child welfare systems, placement beyond temporary detention occurs following required
adjudicatory and dispositional hearings in which the counsel is provided to the child. ORR policy

does not provide UAC with legal representation in the determination of a UAC’s secure or staff
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facility or RTC, the UAC can request the ORR Director to reconsider the placement if after the
30 day case review they are not stepped down.>® The ability to challenge placement through
reconsideration by the ORR Director is deficient as compared to the majority state policy
because it does not entitle a UAC to a hearing in front of a neutral and detached decision-maker.
The lack of a hearing, the lack of an opportunity to present evidence, and the lack of counsel fails
to ensure the UAC an opportunity to be heard on the matter of his release.
VIII. CONCLUSION

Based on my review of ORR’s policies and procedures and my experience and training in
federal and state juvenile justice and child welfare law, I conclude that ORR’s procedural
process for placing children in secure and staff secure settings are deficient compared to the
procedures provided in the U.S. juvenile justice and child welfare system in situations where

children are held in government custody and separated from their families.

Date: June 19, 2020

Jessica K. Heldman

Professor in Residence

30 Office of Refugee Resettlement, UAC Manual of Procedures, Version 2, Section 1.2.4 (2018).
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Court Procedures Provided by State Statutes, Rules, Agency Policy
Juvenile Justice Procedures
Right to detention Right to counsel Right to notice of Right to present Right to present | Right to interpreter | Right to confront Right to continued Right to counsel at
hearing hearing evidence witnesses evidence review disposition

AL | Ala. Code § 12-15- Ala. Code §§12-15- Ala. Code. § 12- Ala. Code §12- Ala. Code §12-15- Code of Ala. §12-15- | Ala. Code §§12-15-

207 202(f)(1); 15-207(b) 15-207(d) ( ct. 202(f) 221 (a)(1) 202; 12-15-221(b)
12-15-207(¢c) may admit (modification of
relevant order can be
evidence) requested)

AK | Alaska Stat. Alaska Stat. Alaska Deling. R. Alaska Deling. R. Alaska R. of Alaska Deling. R. 12 | Alaska Stat.
§47.12.250 §47.12.250(c) 3 10 Admin. 6 §47.12.090(a)
Alaska Deling. Rule Alaska Deling. R.
12 24(c); R. 25

AZ | Ariz. Juv.Ct.R. P Ariz. Rev. Stat. §8- Ariz. Juv. Ct. R. P Ariz. Juv. Ct. R.
23(C) 221(A) 23(J) (court may P.10(A)

review upon motion
of juvenile,
prosecutor or court)

AR | Ark. Code Ann. § 9- Ark. Code Ann. § 9-27- | Ark. Code. Ann.§ Ark. Code. Ann.§ | Ark. Code.

27-313(d)(1)(C) 326(b)(2) 9-27-326(a) 9-27-326(d) (ct Ann.§ 9-27-
shall admit 326(d)
relevant
evidence)

CA | Cal. Welf. & Inst. Cal. Welf & Inst. Code Cal. Welf & Inst. Cal. Welf & Inst. | Cal. Welf & Inst. | CA Const. Art. 1 Cal. Welf & Inst. Cal. Welf & Inst. Cal. Welf & Inst.
Code §632(b) §§ 633, 634 Code §630(a) Code §§630(b); Code §630(b); §14 (in de. Code §§630(b); 635 | Code §636 (a) Code §634

635(a) 635(a) Hearing)
CA Evid. Code
§756

CO | Colo. Rev. Stat. Ann. | Colo. Rev. Stat. Ann. § Colo. R. Juv. P. 3.7 | Colo. Rev. Stat. CO Judicial Colo. Rev. Stat.

§ 19-2-508(3)(a)(I) 19-2-508(2) (c) Ann. § 19-2- Branch website Ann §§ 21-1-103;
508(3(a)(v) (court 19-2-706(1)
shall receive any
probative info)

CT | Conn. Gen. Stat. Ann. | Conn. R. Super. Ct. Juv. | Conn. Practice Conn. Practice Conn. Gen. Stat. Conn. Gen. Stat.
§ 46b-133(e) 30-3 Book §30-4 Book §30-4 Ann. § 46b-133 Ann. § 46b-135(A)

(court may

Conn. R. Super. Ct. consider any

Juv. 30-5 relevant
information)

DE | Del. Fam. Ct. R. Del. Fam. Ct. R. Crim. Del. Fam. Ct. R. Del. Fam. Ct. R. 10 Del. C. §1007(f) Del. Fam. Ct. R.
Crim. P. 5.1(a)(1) P. 5.1(a)(2) Crim. P. 5.2 Crim. P. 5.1(b) Crim. P. 44.1(a)

(ct. shall consider
all available info)
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Court Procedures Provided by State Statutes, Rules, Agency Policy
Right to detention Right to counsel Right to notice of Right to present Right to present Right to interpreter | Right to confront Right to continued Right to counsel at
hearing hearing evidence witnesses evidence review disposition
DC | D.C. Code § 16- D.C. Code § 16-2304(a) | D.C. Code §16- D.C. Code §2- D.C. Code § 16-
2312(a)(2) 2312 (b) 1902 (in juvenile 2304(a)
Super. Ct. Juv. R. proceedings)
44(a)(1)
FL | Fla. Stat. Ann. § Fla. Stat. Ann. § Fla. R. Juv. Fla. R. Juv. Fla. R. Juv. Fla. R. Jud. Fla Stat. §985.26 (21 | Fla. Stat. Ann. §
985.255(1) 985.033(1) Proced. Rule 8.010 | Proced. Rule Proced. Rule Admin. R. 2.560 days unless 985.033(1)
(d) (parents 8.010 (a) 8.010 (a) (in juvenile adjudicated)
Fla. R. Juv. P. 8.010 noticed) (opportunity to be delinquency)
heard)
GA | Ga. Code Ann. § 15- Ga. Code Ann. § 15-11- | Ga. Code Ann. Ga. Code Ann. § Ga. Code Ann. § | GA Sup. Ct. Appx. | Ga. Code Ann. § Ga. Code Ann. §
11-506(b) 475(a) (at all §15-11-506(d) 15-11-506 ()(5) | 15-11-506 ())(5) | A (V) (including | 15-11-506 (£)(5) 15-11-475(a)
proceedings) juveniles)
HI Haw. Rev. Stat. §571- | Haw. Fam. Ct. R., r. Haw. Rev. Stat. Haw. Rev. Stat. Haw. Rev. Stat. Hawaii Family Court
32(d) 155. (at all stages of §571-32(c) (parent | §571-32 (ct. may | §571-32 (ct. may Rules R. 136
proceedings) given notice of admit testimony admit testimony (Review of detention
right to prompt or other evidence) | or other order at least every 8
hearing) evidence) days)
ID Idaho Code §20- Idaho Juv. R., r. 9(d) Idaho Juv. R, r. Idaho Code §9- Idaho Code § 20-
516(4) 9(d) 205 514(1)(a), (2)
Idaho Code Ann. § 20-
Idaho Juv. R., 1. 7(¢) 514(1)
IL 705 I11. Comp. Stat. 705 111 Comp. Stat. Ann. | 705 I1l. Comp. 705 ILCS 405/5- 705 ILCS 405/5- 705 ILCS 405/1- 705 ILCS 405/5- 705 I11. Comp. Stat.
Ann. 405/5-415(1) 405/5-501 Stat. Ann. 405/5- | 501 (ct. shall 501 5(1) 501 (7) (any party | Ann.405/1-5(1)
415(2) (parents are | receive all can file motion to
}gllvep notice of relevant info) vacate detention or
caring) shelter care order;
hearing w/i 14
days)
IN Ind. Code Ann. § 31- Ind. Code Ann. § 31-32- | Ind. Code Ann. Ind. Code Ann. Ind. Code Ann. Burns Ind. Code Ann | Ind. Code Ann. §§
37-6-2 4-2 §31-37-6-3 (a)(1) §31-37-6-3(b) §34-45-1-3 §31-34-5-5 (May 31-32-4-1, 31-32-2-
(opportunity to be petition for 2
heard) additional detention
hearings)
Burns Ind. Code
Ann. § 31-37-11-7
(child released if
petition not filed)
1A Iowa Code Ann. § Iowa Code Ann. § Iowa Code Ann. Iowa R. Juv. Iowa Ct. R. 47.3 Iowa R. Juv. Proc. Iowa Code Ann Iowa Code Ann. §
232.44(1)(a) 232.11(1) §232.44(3) Proc. 8.16 8.16 §§232.44(6); 232.11(1)
232.44(7)
KS Kan. Stat. Ann. § 38- | Kan. Stat. Ann. §§ 38- Kan. Stat. Ann. Kan. Stat. Ann. Kan. Stat. Ann Kan. Stat. Ann 38- Kan. Stat. Ann. §§

2343(a)

2306(a)-(b), 38-2343(c)

§38-2343(d)

§38-2343(f) (ct.
shall allow
contrary
evidence)

§75-4351

2343(i)

38-2306(a)-(b), 38-
2343(e)
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Right to detention Right to counsel Right to notice of Right to present Right to present Right to interpreter | Right to confront Right to continued Right to counsel at
hearing hearing evidence witnesses evidence review disposition
KY | Ky. Rev. Stat. Ann.§§ | Ky. Rev. Stat. Ann. §§ Ky. Rev. Stat. Ky. Rev. Stat. Ky. Rev. Stat. Ky. Rev. Stat. Ann.
610.265; 610.290(2), 31.110. Ann.§610.265 (ct. §30A.410 §610.280(1)(a) §§ 610.060,
610.280(1)(a) shall consider 610.290(2), 31.110.
information) Ky. Rev. Stat. Ann.
§§ 610.060 (1)(c)
LA | La. Child. Code Ann. | La. Child. Code Ann. La Child. Code La. Code Civ. La. Child. Code
art. 819, 820 art. 809 Ann. Art. 821(B) | Proc. Art 192.2 Ann. art. 809, 848
ME | Me. Rev. Stat. Ann. Me. Rev. Stat. Ann. tit. Me. Rev. Stat. Me. Rev. Stat. Maine Sup. Ct. Me. Rev. Stat. Ann. Me. Rev. Stat. Ann.
tit. 15 § 3203-A(5) 15 § 3306(1)(A) (at Ann. tit. 15 § Ann. tit. 15 § Admin. Order JB- tit. 15 §3203-A(11) | tit. 15 § 3306(1)(A)
every stage of 3203-A(5)(A) 3203-A(5)(A) 06-03 (inc. (attny for juvenile
proceedings) juvenile actions) can petition for
conditional
release)
MD | Md. Code Ann., Cts. Md. Code Ann., Cts. & Md. Code Ann., Md. Rules for Md. Code Ann. Cts Md. Code Ann.,
& Jud. Proc. § 3-8A- Jud. Proc. § 3-8A-20(a), | Cts. & Jud. Proc. § Courts, Judges and & Jud Proc §3-8A- Cts. & Jud. Proc. §
15(d)(1), (2) (d) (at every stage of 3-8A-15 (d)(3) Attorneys, Rule 1- 15(d)(6)(2)Detention. | 3-8A-20(a), (d)
any proceeding) 333 can be extended in
inc. of 14 days with Md. R. Juv. Causes
Md. R. Juv. Causes r. hearing r. 11-106(a)
11-106(a)
MA | Mass. Dist. Ct. Mass. R. Crim. P. 8 Mass. Gen. Laws
Standing Order 2-88 ch. 221C §2
Mass. R. Crim. P.
3.1(a)
MI | Mich. Ct. R. Mich. Comp. Laws Mich. Ct. R. 3.921 | Mich. Ct. R. Mich. Ct. R. Mich. Ct. R. 3.935 Mich. Comp. Laws
3.935(A)(1) Ann. § 712A.17¢c (1) ; 3.935(3) 3.935(3) 3) Ann. § 712A.17¢
Mich. R. Spec. P. (1);
3.935(B)(1)
MN | Minn. Stat. Ann. § Minn. Stat. Ann. § MN Rules of Juv. MN Rules of Juv. Minn. Stat. Ann. Minn. Stat. Ann. § Minn. Stat. Ann. §
260B.178(1) 260B.163(4) Deling. Proc. Rule | Deling. Proc. §546.43 260B.178 (subdiv 4) 260B.163(4)
5.07 Rule 5.07 (ct.
Minn. R. Juv. Deling. may hear any Minn. R. Juv.
Proc. 3.02(6) evidence) Deling.
Proc. 3.02(1),
3.02(2), 3.02(3)
MS | Miss. Code Ann. § Miss. Code Ann.§ 43- Miss. Code Ann. Miss. Code Ann. Miss Code Ann Miss. Code Ann. Miss. Code Ann.§
43-21-307 21-201(1) §43-21-309(2) §43-21-309(3) §9-21-79 §43-21-309(3) 43-21-201(1)
MO | Mo. Ann. Stat. § Mo. Sup. Ct. R. 128.02 Mo. Ann. Stat. § MORIJUV P Mo. Ann. Stat MO R JUV P Rule Mo. Ann. Stat. §
§211.063(1); §211.061(4) Rule 127.08 (ct. §476.803 127.08(g) 211.211(6)

211.061(4)

Mo. Sup. Ct. R. 127.08

shall receive
evidence)
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Court Procedures Provided by State Statutes, Rules, Agency Policy
Right to detention Right to counsel Right to notice of Right to present Right to present Right to interpreter | Right to confront Right to continued Right to counsel at
hearing hearing evidence witnesses evidence review disposition
MT | Mont. Code Ann. § Mont. Code Ann. §41- Mont. Code Ann. §
41-5-332 (1) 5-333(2) 41-5-1413
Mont. Code Ann. §
41-5-332
NE | Neb. Rev. Stat. Ann. § | Neb. Rev. Stat. Ann. § Neb. Rev. Stat. Neb. Ct. R. § 6-
43-253(3) 43-253(3) Ann. §25-2403 1706(B)(1)(m)
NV | Nev. Rev. Stat. Ann. § | Nev. Rev. Stat. Ann. § Nev. Rev. Stat. Nev. Rev. Stat.
62C.040(1)(b)-(d) 62D.030(1) (at all stages Ann. Ann. § 62D.030(1).
of the proceedings) §62D.405(1)(a) (in
delinquency
proceedings)
NH | N.H. Rev. Stat. Ann. § | N.H. Rev. Stat. Ann. § N.H. Rev. Stat.
169-B:12(1V)(b) 169-B:12(1V) Ann. § 169-B:12(1).
NJ N.J. Ct. R. 5:21-3(a) N.J. Stat. Ann.§ N.J. Ct. R. 5:21- N.J. Stat. Ann. §§ N.J. Stat. Ann. §
§2A:4A-38(h); 2A:4A- | 3(a) 2A:4A-38(i) 2A:4A-39
N.J. Stat. Ann. §§ 39
2A:4A-38(e)
N.J. Ct. R. 5:3-4(a);
5:21-3(a)
NM | N.M. Stat. Ann. § N.M. Child. Ct. R. 10- N.M. Stat. Ann. § N.M. Stat. Ann. § N.M. Child. Ct. R N.M. Stat. Ann. §
32A-2-13(2)-(3) 223 32A-2-13 (C) 32A-2-13 (H) (ct. 10-167 (in 32A-2-13 (J) (ct.
may consider all children’s court) may review)
relevant
evidence)
NY | N.Y. Fam. Ct. Act § N.Y. Fam. Ct. Act § 22 N.Y. Comp. NY CLS Family Ct. N.Y. Fam. Ct. Act §
307.4(5) 249(a) Codes R. & Reg. Act §340.1 (1) (fact 249(a)
Part 217.1 (in finding hearing must
family court) happen within a span
of time det. By level
of offense, all
timeframes are
within 14 days)
NC | N.C. Gen. Stat. Ann. § | N.C. Gen. Stat. Ann. § N.C. Gen. Stat. N.C. Gen. Stat. Standards for N.C. Gen. Stat. N.C. Gen. Stat. Ann. | N.C. Gen. Stat.
7B-1906(a) 7B-2000(a) Ann. § 7B- Ann. § 7B- Language Access Ann. § 7B-1906(d) § 7B-1906(b) Ann. § 7B-2000(a)
1906(d) 1906(d) Services, Sect. 5,

N.C. Judicial
Branch
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Court Procedures Provided by State Statutes, Rules, Agency Policy
Right to detention Right to counsel Right to notice of Right to present Right to present Right to interpreter | Right to confront Right to continued Right to counsel at
hearing hearing evidence witnesses evidence review disposition
ND | N.D. Cent. Code §27- | N.D. Cent. Code §27- N.D. Cent. Code North Dakota N.D. Cent. Code
20-17 (2) 20-17 (2) §27-20-17 (2) Court System Ann. § 27-20-26(1)
Policy 522 (in
N.D.R. Juv. P. Rule 2 juvenile hearings)
A
OH | Ohio Rev. Code Ann. | Ohio Rev. Code Ann. Ohio Rev. Code OH STJUV P OH ST JUV P Rule Ohio Rev. Code
§ 2151.314(A) §§ 2151.314(A); Ann. § 2151.314 Rule 7(F)(3) (ct. 7(F)(1) (child may Ann. § 2151.352
2151.352 (A) may consider any file a motion
OH ST JUV P Rule 7 evidence) requesting release,
OH ST JUV P Rule OH ST JUV P and hearing must be
7(F)(2) Rule 7(F)(1) held within 72 hrs)
OK | Okla. Stat. Ann. tit. Okla. Stat. Ann. tit. 10A 10A OKkl. Stat. Ann. Okla. Stat. Ann. tit.
10A § 2-2-101(B) § 2-2-301(D) (at all Tit. §2-3-101 10A § 2-2-301(D)
proceedings) (A)(1)(b)
OR | Or. Rev. Stat. Ann. § Or. Rev. Stat. Ann. § Or. Rev. Stat. Ann Or. Rev. Stat. Ann Or. Rev. Stat. Ann. Or. Rev. Stat. Ann §
419C.139 419C.109(3)(b)(A) §419C.142 §45.275 §419C.153 419C.200(1)(a)
Or. Rev. Stat. Ann.
§419C.150
PA | 42 Pa. Stat. and Cons. | Pa. R. Juv. Ct. P. 42 Pa. Stat. and PASTJUV CT PASTJUV CT 42 Pa. Cons. Stat. PASTJUV CT PA ST JUV CT Rule | 42 Pa. Stat. and
Stat. Ann. § 6332(a) 242(A)(2) Cons. Stat. Ann. § Rule Rule §4401 Rule 242 (B)(4)(a) 243 Cons. Stat. Ann. §§
6332(a) 242(B)(4)(b) 242(B)(4)(b) 6337
PASTJUV CT
Rule 241
RI R.I. R. Juv. Proc. 8(a) | R.I. R. Juv. Proc. 8(b) R.I. R. Juv. Proc. R.I. R. Juv. Proc. R.I. Gen. Laws
8(c) 8(b) Ann. § 14-1-31
SC | S.C. Code Ann. §§ S.C. Fam. Ct. R.36. S.C. Code Ann. S.C. Code Ann S.C. Code Ann. S.C. Code Ann. § 63- | S.C. Fam. Ct. R.36.
63-19-830(A); 63-7- §63-7-710 (D) §15-27-155 §63-7-710 (D) 19-830 (A)
710(A) S.C. Code Ann. § 63-
19-830(A)
SD | S.D. Codified Laws § | S.D. Codified Laws §§ S.D. Codified S.D. Codified Laws
26-7A-14 26-7A-30 (in Laws §26-7A-15 §§ 26-7A-30, 26-
delinquency (notice to parent) TA-44(2)
proceedings)
TN | Tenn. Code Ann. §37- | Tenn. R. Juv. P. Tenn. R. Juv. P. Tenn. R. Juv. P. Tenn. R. Juv. P. Tenn. Code Ann. §
1-177 (a)(2) 203(c)(2)(c); 205(a)(1) 205(b) ; 203(d)(1) | 205(b); 203(d)(1) 205(b); 203(d)(1) 37-1-126(a)(1)
Tenn. R. Juv. P.
203(b)(2)
TX | Tex. Fam. Code Tex. Fam. Code Tex. Fam. Code Tex. Fam. Code § Tex. Fam. Code Tex. Fam. Code §
§54.01 §§54.01; 51.10 §54.01(b) 51.17 (d) (in §54.01(h) 51.10
delinquency
proceedings)
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Court Procedures Provided by State Statutes, Rules, Agency Policy
Right to detention Right to counsel Right to notice of Right to present Right to present Right to interpreter | Right to confront Right to continued Right to counsel at
hearing hearing evidence witnesses evidence review disposition
UT | Utah R. Juv. P. 9(b) Utah Code Ann. §§ Utah R. Juv. P. Utah R. Juv. P. Utah R. Juv. P. Utah Judicial Utah R. Juv. P. 9 (§) Utah Code Ann. §§
78A-6-1111 (in an 9(b) 9(e) (ct. may 9(e) Council Code of 78A-6-1111(1)(a) &
Utah Code Ann. action filed...under this receive any Judicial (D(e)
§78A-6-113(4)(a) title) information Administration, R.
relevant) 3-306.04
Utah R. Juv. P. 9(f)
(may appoint at
detention hearing)
VT | Vt. Stat. Ann. tit. 33, Vt. Stat. Ann. tit. 33, Vt. Stat. Ann. tit. Vt. Stat. Ann. tit. | Vt. Stat. Ann. tit. Vt. Stat. Ann. tit. Vt. Stat. Ann. tit.
§5255 §5225(a). 33, §5254 33, §5255(f) 33, §5255(f) 33, §5255 (f) 33, § 5112(a)
Vt. R. Fam. Pro. 6.
VA | Va. Code Ann. § 16.1- | Va. Code Ann. § 16.1- Va. Code Ann. § Va. Code Ann. § Va. Code Ann. § Va. Code Ann. § Va. Code Ann. §
250(A) 266(B) 16.1-250(c) 16.1-250(d), (g) 16.1-250(g) 16.1-250(d) 16.1-266 (C)
(opportunity to be
heard; all relevant
evidence may be
admitted)
WA | Wash. Rev. Code Wash. Rev. Code. Ann. | Wash. Rev. Code Wash. Juv. Ct. R. Wash. Rev. Code Wash. Rev. Code
Ann. § 13.40.050(1) § 13.40.050(3) Ann. § 7.4 (c) Ann. § 4.43.040 Ann. § 13.40.140(2)
(b) 13.40.050(2)
Wash. Juv. Ct. R. 7.4(b) | (above age 12)
WV | W. Va. Code Ann. § W. Va. Code Ann. § 49- W. VA. Code § W. VA. Code § W. VA Code §57- | W. VA. Code §49- | W. VA Code §49- W. Va.R. Juv. P.
49-4-705(c)(4) 4-706(a) 49-4-701(i)(1) 49-4-701(i)(1) 5-7 4-701(i)(1) 4-707 5(a)
WI | Wis. Stat. Ann. § Wis. Stat. Ann. § 938.23 | Wis. Stat. Ann. § Wis. Stat. Ann. § | Wis. Stat. Ann. § | Wis. Stat. Ann § Wis. Stat. Ann. § Wis Stat §938.21 Wis. Stat. Ann. §§
938.21(1)(a) 938.21(2)(b) 938.21(2)(c) 938.21(2)(c) 885.37 938.21(2)(c) 938.23(1m)(a);
Wis Stat 48.23(1m)(a)
§938.21(2(c)
WY | Wyo. Stat. Ann. § 14- Wyo. Stat. Ann. § 14-6- | Wyo. Stat. Ann. § Wyo. Stat. Ann. § | Wyo. Stat. Ann. Wyo. Stat. Ann. § Wyo. Stat. Ann. §

6-209(a)

222(a) (at every stage)

14-6-209(a)

14-6-209(b)(iv)

§ 14-6-209(b)(iv)

14-6-209(b)(iv)

14-6-222(a)

Child Welfare Proceedings

State | Right to hearing re. non-secure placement at a | Right to Counsel

time certain
AL Ala Code §12-15-304 Ala Code §§12-15-304; 26-14-11
AK Alaska Stat. §47.10.050(a)(discretionary)
AZ Ariz. Rev. Stat. §8-824 (A) Ariz. Rev. Stat. §8-221(I) (discretionary)
AR Arkansas Code Ann. § 9-27.314 Ark. Code Ann. §9-27-316(f)(3)(A)
CA Ca. Welf. & Inst. Code §315 Cal. Wel. & Ins. Code §317(c)(1)
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CoO Colo. Rev. Stat. 19-3-403(2) C.R.S. §19-3-203(1)

CT Conn, Gen. Stat § 46b-129a(2)(A)

DE Del. Fam. Ct. Civ. R. 214 (a) 13 Del. C. §2504(f)

DC D.C. Code Ann. § 16-2312 (B) D.C. Code Ann. §16-2304(b)(5)

FL Fla. Stat. §39.402 Fla. Stat. §39.01305(3) (discretionary unless child is being considered for placement in
an RTC. See Fla. R. Juv. P. 8.350 (a)(3))

GA Ga. Code. Ann. §15-11-145 (a) Ga. Code. Ann. §§15-11-103(a), 15-11-103(%)

HI HRS §§587A-16(a); 587A-4 (discretionary)

1D Idaho Juv. R. 39 (48 hours) Idaho Code §16-1614(1), required for children over 12, but exceptions allowed

IL 705 ILCS 405/2-9 705 ILCS 405/1-5(1) (discretionary)

IN Burns Ind. Code Ann §31-34-5-1 (a) Burns Ind. Code Ann. §31-32-4-2(b) (discretionary)

IA Iowa Code §232.89(2)

KS K.S.A. §38-2205(a)

KY Kansas Stat. Ann. §620.080(1) (a) (72 hrs) Kansas Stat. Ann. §620.100(1)(a)

LA La. Ch. C. Ann. Art. 624 (a) La. Ch. C. Ann. Art. 551

ME 22 M.R.S. §4005(1)(A); Me. R. Guardians Ad Litem Rule 2(a)(2) (discretionary)

MD Md. Code Ann., Cts. and Jud. Proc. §3-8A- Md. Code Ann., Cts. and Jud. Proc. 3- 813(d)(1)

15(d)(2)

MA Mass. Gen. Laws Ann. 119 § 29

MI Mich. Comp. Laws § 3.974 (C) Mich. Comp. Laws § 722.630

MN | Minn Stat. §260C.178 Minn. Stat. § 260C.163(3)(d) (a right for children 10 and above)

MS Miss. Code Ann. §43-21-309(3) Miss. Code Ann. §43-21- 121(4)

MO Mo. Rev. Stat. § 210.160(1); Mo. Sup. Ct., Standards with Comments for Guardians Ad
Litem in Missouri, Standard 1.0

MT Mont. Code Anno., § 41-3-112(1) (discretionary)

NE Neb. Rev. Stat. § 43- 272(3)

NV Nev. Rev. Stat. Ann. § 432B.420(2)

NH RSA 169-C:10(I) (discretionary)

NJ N.J. Stat. Ann. §§9:6- 8.23(a); 9:6-8.21(d)

NM N.M. Stat. Ann. § 32A-4-10(C)

NY NY Family Ct Act § 249(a)

NC N.C. Gen. Stat. § 7B-601(a)

ND N.D. Cent. Code, § 27-20-26(1) (required at post-petition stages)

OH Ohio Rev. Code Ann. §2151.314 Ohio Rev. Code Ann. 2151.352

OK Okla. St. 10A§ 1-4- 306(A)(5)

OR Or. Rev. Stat. §419B.183 Or. Rev. Stat § 419B.195) (only upon request)

PA 42 Pa. Cons. Stat. § 6332 (a) 42 Pa. Cons. Stat. § 6311(a)

RI R.I. Gen. Laws § 40-11-14(a); 2009 RI Regulation Text 3795; RI Dept. of Children,
Youth and Families, Policy Manual (2018-2019), Reg. 1100.0000(A)

SC S.C. Code Ann. §63-7-710 S.C. Code Ann. § 63-7-1620(1) (GAL is entitled to counsel)

SD S.D. Codified Laws § 26-8A-18

TN Tenn. Code Ann. §37-1-117(b) Tenn. Code Ann. § 37-1-126(a)(1); Tenn. Sup. Ct. Rules, Rule 40(b)(1)
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TX Tex. Fam Code §262.106(a) Tex. Fam. Code § 107.012

UT Utah Code Ann. 78A-6-306(a) Utah Code Ann. § 78A-6-1111(1)(d)

VT Vt. Stat. Ann. 33 § 5112(a)

VA Va. Code Ann §16.1-250(a) Va. Code Ann. § 16.1-266(A)

WA Wash. Rev. Code §13.34.065 Rev. Code Wash. § 13.34.100(7)(c) (mandated for children age 12+)
WV W. Va. Code Ann. § 49-4-601(%)

WI Wis. Stat. §48.21(1)(a) Wis. Stat. § 48.23(1m) (b) (req. for children age 12+)

WY Wyo. Stat. Ann. § 14-3-409 (a)

Wyo. Stat. Ann. § 14-3-211(a)
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given facility as a “stint,” and the total time spent in ORR custody from initial placement to final
discharge as a “custody period.”

As explained in section I11.A, | cannot assume a one-to-one relationship between UACs and A-
Numbers. This means that | cannot guarantee that a UAC will be assigned the same A-Number
for each custody period that he or she may experience. Due to this limitation, | have treated each
custody period as independent of one another, and all of the analysis presented in this report is at
the level of custody periods, rather than at the level of UACs.” For example, average detention
lengths refer to the average length of detention for individual custody periods, rather than the
average total length of detention for individual UACs.

D. Program types and restrictive placements

ORR facilities impose varying levels of restrictions on UACs. Definitions for the various
program types are provided in Appendix C.8 Figure 1 shows the ORR program types, with “less
restrictive” program types on the left and “more restrictive” program types on the right.°

Figure 1. Program types by less restrictive to more restrictive.

For the purposes of this report, a “step-up” occurs when (1) a UAC is transferred from a less
restrictive program and placed in any one of the more restrictive programs, or (2) when a UAC is

" Analysis conducted at the level of custody periods may have the effect of understating the amount of time a UAC
spends in custody. For example, consider a UAC with two 100-day custody periods. Our analysis at the level of
custody periods treats each 100-day custody period as independent of one another. In contrast, a UAC-level analysis
would consider the total length of detention for this UAC to be 200 days.

8 In considering whether a UAC was ever placed in any of these program types during a given custody period, | used
the categorizations as they appear in the ORR Data. | do not provide any opinions as to whether the facilities in
which the UACs were placed do in fact fit the definitions provided.

® The classifications presented in Figure 1 were provided by Plaintiffs’ counsel based on ORR’s classification of
more and less restrictive facilities. | understand that there is disagreement among the parties, and even amongst
Defendants’ own employees, as to how to categorize program types from least restrictive to most restrictive. Since
my analyses consider only whether a child was ever placed in a “more restrictive” program, | need not delineate
where each program falls in a spectrum of least to most restrictive. | also do not provide any opinions as to the level
of restrictiveness of these facilities in practice.
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initially placed in a program that is more restrictive.'® Although some UACs may experience
multiple step-ups during a custody period, or may be stepped-up and later stepped-down to a less
restrictive program, this report considers only whether a UAC was ever stepped up during a
custody period.

I11. Methodology

I describe in detail below the four key steps that | undertook to generate a cleaned, reliable
dataset for analysis. These steps were necessary to address the data entry errors and other
unexplained aberrations present in the ORR Data.

A. Data cleaning relating to A-Numbers

There are a number of issues relating to A-Numbers in the ORR Data. There are 19 records in
the ORR Data that are associated with “fake” A-Numbers. | identified these records by checking
for A-Numbers that are outside the normal range of values and then manually inspecting the
UACs’ names associated with those A-Numbers. For example, UACs named “TEST TEST,”
“FAKE FAKE,” and “FAKIMUS KIDIUMUS” were removed from the ORR Data.

I next sought to identify when an A-Number is associated with more than one UAC. An A-
Number may be associated with more than one UAC due to either (1) data entry errors, or (2) an
A-Number being “reused” for an entirely different child. If there were records associated with a
given A-Number that varied across four of the five personal characteristics (first name, last
name, date of birth, country of birth, and gender), I manually inspected these records to ensure
that the same A-Number was not used to identify two different UACs. | ensured that each of the
6 UACs whom | determined had non-unique A-Numbers in the ORR Data were assigned unique
A-Numbers.

I also sought to identify UACs who are associated with more than one A-Number. A UAC may
be associated with more than one A-Number due to either (1) data entry errors, or (2) a UAC
being assigned a different A-Number upon re-admission after a discharge. | manually inspected
records relating to 104 combinations of first name, last name, date of birth, country of birth, and
gender that were associated with more than one A-Number. Combining these records was
sometimes necessary to create a complete account of a UAC’s time in ORR custody. For
example, a referral record may have a different A-Number than the discharge record for the same
UAC. If these A-Numbers are not linked to each other, the UAC represented by the A-Number in
the referral record would be considered to still be in custody. | ensured that each of the 64 UACs
whom | determined had two different A-Numbers in the ORR Data and whose records would be
incomplete without being linked were assigned a single unique A-Number.

I linked A-Numbers only when it was necessary to avoid a falsely open-ended custody period
(i.e., when a UAC appears to still be in custody but has actually been discharged, as indicated in
the monthly discharges spreadsheet). In other cases, it is likely that the government used two
different A-Numbers to identify the same UAC in different custody periods. I did not link these
A-Numbers in those cases, since my goal was to clean the ORR Data only as necessary to

19 This definition of step-up was provided by Plaintiffs’ counsel.
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D. Data cleaning relating to discharge types

In July 2018, several data columns were mis-labeled by ORR. The column labeled as discharge
type in July 2018’s discharges spreadsheet actually contained the program type, and the
discharge type was not provided elsewhere. For this month only, | assumed that the presence of
sponsor data (first name, last name, and state) indicates that the UAC was reunified with an
individual sponsor. This is a reasonable assumption given that in the other monthly data that do
not contain this data error (i.e., omission of discharge type), 95.9% of final discharges that
contain sponsor information are designated as individual reunifications.

E. Outcome of data cleaning measures

The ORR Data described in Section Il.A. represents all UACs who were initially admitted to
ORR, regardless of whether they were placed in-network or out-of-network, on or after
November 1, 2017 and discharged on or before February 29, 2020. Incorporating the data
cleaning measures described in Sections 111.A-D, and excluding 2 UACs who were recorded as
being transferred from one ORR facility to another but were missing all subsequent records,
generates a clean dataset for my analysis (“Clean Dataset”). This Clean Dataset is composed of
123,743 custody periods relating to 123,573 unique A-Numbers.

IV. Summary of Findings

Question 1. How long is a UAC typically detained by ORR before the first step-up occurs? |
found that the average length of time to the first step-up was 67.3 days.*? I also found that
increasing lengths of custody are associated with higher percentage of custody periods with step-
ups.

Question 2. How is step-up associated with detention length before reunification? The average
time to reunification was higher for custody periods with step-ups (i.e., average of 183.8 days)
than custody periods without step-ups (i.e., average of 52.6 days).

Question 3. How is placement type associated with detention length before reunification? | found
that among the custody periods without step-ups, the average time to reunification was higher for
custody periods that included a stint at a therapeutic group home (i.e. average of 184.6 days)
compared to custody periods that took place only in shelters (i.e. average of 52.9 days). | also
found that among custody periods that included step-ups, the average times to reunification
increased in this order: staff secure (i.e., average of 176.5 days); secure (i.e. average of 185.9
days); residential treatment center (i.e., average of 236.3 days); therapeutic staff secure (i.e.,
average of 246.3 days); and out-of-network facilities (i.e., average of 327.2 days).

Question 4. How does the prevalence of reunification vary by length of detention among UACs
who reunified, and how does the prevalence of voluntary departure vary by length of detention
among UACs who elected voluntary departure? Among the custody periods resulting in
reunification, | found that increasing detention length is generally associated with a lower

12 Al references to “average” in this report refer to mean values. Wherever relevant, | also provided median values
in the appendix section.
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percentage of reunifications (i.e., only 28.53% of these custody periods resulted in reunification
on or after 61 days, whereas 71.47% of these custody periods resulted in reunification on or
before 60 days). In contrast, among custody periods resulting in voluntary departure, increasing
detention length is generally associated with a higher percentage of voluntary-departure
discharges (i.e., 94.68% of these custody periods resulted in voluntary departure on or after 61
days, whereas only 5.32% of these custody periods resulted in voluntary departure on or before
60 days).

Question 5. How is placement type associated with whether or not UACs will reunify or elect
voluntary departure? | found that the reunification rate is higher for custody periods that took
place only in shelters (92.97%) compared to custody periods that included a stint at a residential
treatment center (71.58%), therapeutic group home (53.33%), staff secure (47.76%), therapeutic
staff secure (43.48%), secure (41.74%), and out-of-network facility (25.00%). In contrast, the
percentage of voluntary departures is higher for custody periods that included a stint at out-of-
network facility (31.25%), therapeutic group home (26.67%), therapeutic staff secure (21.74%),
staff secure (10.30%), secure (6.96%), and a residential treatment center (5.26%), compared to
custody periods that took place only in shelters (1.10%).

V. Analysis'®

A. Question 1. How long is a UAC typically detained by ORR before
the first step-up occurs?

For Question 1, | was asked to restrict the Clean Dataset to include only those custody periods
that have an initial placement at a shelter.!* I did not restrict this analysis to any particular type
of discharge. This restricted sample is composed of 109,803 custody periods relating to 109,708
unique A-Numbers.

Of the 578 custody periods (pertaining to 575 unique A-Numbers) that included step-ups, the
average length of time to the first step-up was 67.3 days, and the maximum time to the first step-
up was 318 days.

13 Because the questions presented ask that | restrict the Clean Dataset in various ways to provide the average
lengths of time to reunification or discharge, | would like to note that for the Clean Dataset, the average time to
discharge regardless of discharge type was 56.4 days, and the maximum time to discharge regardless of discharge
type was 834 days.

4 This analysis, therefore, does not include instances where a UAC was initially placed in a more restrictive facility
upon referral to ORR.
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Figure 2 below shows the percentage of custody periods that included step-ups within each range
of custody lengths.®

Figure 2. Percentages of custody periods that included a step-up, by length of custody.

1% The range of custody lengths used in Figure 2 (e.g., 0-6 days, 7-13 days, 14-29 days, 30-59 days, etc.) was
provided by Plaintiffs” counsel.
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Table 1 below provides more detailed information on the custody periods that included step-ups.

The first row of Table 1 shows that 15 of the 109,803 custody periods that lasted at least 0-6 days
included step-ups between day 0 and day 6 (inclusive). The last row of the table shows that 59 of
the 6,140 custody periods that lasted at least 150+ days included step-ups on or after day 150.°

0-6 days 109,803 15 0.01%
7-13 days 108,766 84 0.08%
14-29 days 101,500 116 0.11%
30-59 days 71,252 113 0.16%
60-89 days 34,338 87 0.25%
90-119 days 17,759 57 0.32%
120-149 days 10,076 47 0.47%
150+ days 6,140 59 0.96%

Table 1. Percentages of custody periods that included a step-up, by length of custody.

In summary, based on the data I have reviewed, increasing lengths of custody are associated with
higher percentage of custody periods with step-ups.

B. Question 2. How is step-up associated with detention length before
reunification?

For Question 2, | was asked to restrict the Clean Dataset to include only those custody periods
that have a final discharge type of individual-sponsor reunification (as opposed to voluntary
departures, removal orders, age outs, runaways, reunifications with program/facility, or other
discharge types included in the Clean Dataset), regardless of whether there was a step-up. This
restricted sample is composed of 114,589 custody periods relating to 114,544 unique A-
Numbers.

I was also asked to compare the average times to reunification for custody periods that ended in
reunification and did not include step-ups with custody periods that ended in reunification and
did include step-ups.

18 The last range of custody, 150+ days, includes the maximum custody length in this analytic sample, which is 813
days. This custody period ended in an individual-sponsor reunification.
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Table 2 below shows the average length of detention before reunification by custody periods
with and without step-ups. Further analysis of the time to reunification for custody periods with
and without step-ups can be found in Appendix D.

No Step-ups 52.6
Step-ups 183.8

Table 2. Average days to reunification, with and without step-ups.

In summary, the average time to reunification is higher for custody periods with step-ups (i.e.,
average of 183.8 days) than custody periods without step-ups (i.e., average of 52.6 days).

C. Question 3. How is placement type associated with detention length
before reunification?

For Question 3, | was asked to apply the same restrictions to the Clean Data set as Question 2,
and therefore the restricted sample remained the same: 114,589 custody periods relating to
114,544 unique A-Numbers.

I was also asked to compare the average times to reunification for custody periods without step-

ups that included only shelter placements, custody periods without step-ups that included a stint

at a therapeutic group home, and custody periods with step-ups that included stints at each of the
more restrictive facility types.!’

" The placement types that include step-ups are not mutually exclusive. For example, a custody period with a stint
at a secure facility can also have a stint at a residential treatment center.
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Table 3 below shows the average days to reunification for each placement type. Further analysis
of the time to reunification by placement type is provided in Appendix E.

Only shelter placements, no step-ups 52.9
Stint at a staff secure facility 176.5

Stint at a therapeutic group home, no step-ups 184.6

Stint at a secure facility 185.9
Stint at a residential treatment center 236.3
Stint at a therapeutic staff secure facility 246.3
Stint at an out-of-network facility 327.2

Table 3. Days to reunification by placement type.

In summary, among the placement types without step-ups, the average times to reunification are
higher for custody periods that include a stint at a therapeutic group home (i.e., average of 184.6
days) compared to custody periods that took place only in shelters (i.e., average of 52.9 days).
Among custody periods that included step-ups, the average times to reunification increase in this
order: staff secure (i.e., average of 176.5 days); secure (i.e., average of 185.9 days); residential
treatment center (i.e., average of 236.3 days); therapeutic staff secure (i.e., average of 246.3
days); and out-of-network facilities (i.e., average of 327.2 days).

D. Question 4. How does the prevalence of reunification vary by length
of detention among UACs who reunified, and how does the
prevalence of voluntary departure vary by length of detention
among UACs who elected voluntary departure?

For Question 4, since discharge type data was not provided by the government for July 2018, |
excluded 4,334 custody periods that ended in a July 2018 discharge. Therefore, the restricted
sample for this question is composed of 119,409 custody periods relating to 119,255 unique A-
Numbers.
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Table 5 below shows the percentage of custody periods for each placement type that ended in
these varying discharge types.

Reunified 92.97%  53.33% 47.76% 41.74% 7158%  43.48%  25.00%
Voluntary 1.10% 26.67%  10.30%  6.96% 5.26% 21.74%  31.25%
Departure

Removal Order 0.03% 0.00% 5.67% 6.52% 0.00% 0.00% 0.00%
Age Out/ 4.57% 13.33% 2254%  32.61% @ 8.42% 8.70% 12.50%

Redetermination

Reunified (Program  0.82% 0.00% 3.43% 3.48% 10.53% 17.39%  12.50%
/ Facility)

Other 0.52% 6.67% 10.30%  8.70% 4.21% 8.70% 18.75%
# of custody periods 104,846 15 670 230 95 23 16

Table 5. Discharge type by placement type.

In summary, among the placement types without step-ups, the percentage of reunifications are
higher for custody periods that took place only in shelters (92.97%) compared to custody periods
that include a stint at a therapeutic group home (53.33%). In addition, the percentage of
reunification was higher for custody periods that took place only in shelters (92.97%) compared
to custody periods that included a stint at a residential treatment center (71.58%), therapeutic
group home (53.33%), staff secure (47.76%), therapeutic staff secure (43.48%), secure (41.74%),
and out-of-network facility (25.00%).

In contrast, the percentage of voluntary departures by placement type not involving a step-up
shows a higher percentage of voluntary departures for custody periods that included a stint at a
therapeutic group home (26.67%) compared to custody periods that took place only in shelters
(1.10%). In addition, the percentage of voluntary departures was higher for custody periods that
included a stint at out-of-network facility (31.25%), therapeutic group home (26.67%),
therapeutic staff secure (21.74%), staff secure (10.30%), secure (6.96%), and a residential
treatment center (5.26%), compared to the small percentage of voluntary departures for custody
periods that took place only in shelters (1.10%).

June 16, 2020

Emily Ryo, JD., PhD.
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Appendix D. Time to reunification for custody periods with and
without step ups

Custody periods that ended in reunification and did not include step-ups

Of the 114,133 custody periods that ended in reunification and did not include step-ups, the
average time to reunification was 52.6 days, the median time to reunification was 39 days, and
the maximum time to reunification was 813 days.?

Custody periods that ended in reunification and included step-ups

Of the 456 custody periods that ended in reunification and included step-ups, the average time to
reunification was 183.8 days, the median time to reunification was 163.5 days, and the maximum
time to reunification was 611 days.

Like Table 2, Figure 3 shows the average length of detention before reunification by custody
periods with and without step-ups.

Figure 3. Average days to reunification, with and without step-ups.

24 The child with the maximum custody period prior to reunification spent time at a long-term foster care placement.
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Appendix E. Time to reunification by placement type

Custody periods that ended in reunification, did not include step-ups, and included only
shelter placements

Of the 101,163 custody periods that ended in reunification, did not include step-ups, and
included only shelter placements, the average time to reunification was 52.9 days, the median
time to reunification was 40 days, and the maximum time to reunification was 738 days.

Custody periods that ended in reunification, did not include step-ups, and included a stint at a
therapeutic group home

Of the 8 custody periods that ended in reunification, did not include step-ups, and included a stint
at a therapeutic group home, the average time to reunification was 184.6 days, the median time
to reunification was 168.5 days, and the maximum time to reunification was 353 days.

Custody periods that ended in reunification, included step-ups, and included a stint at a staff
secure facility

Of the 354 custody periods that ended in reunification, included step-ups, and included a stint at
a staff secure facility, the average time to reunification was 176.5 days, the median time to
reunification was 157 days, and the maximum time to reunification was 611 days.

Custody periods that ended in reunification, included step-ups, and included a stint at a secure
facility

Of the 106 custody periods that ended in reunification, included step-ups, and included a stint at
a secure facility, the average time to reunification was 185.9 days, the median time to
reunification was 173.5 days, and the maximum time to reunification was 498 days.

Custody periods that ended in reunification, included step-ups, and included a stint at a
residential treatment center

Of the 73 custody periods that ended in reunification, included step-ups, and included a stint at a
residential treatment center, the average time to reunification was 236.3 days, the median time to
reunification was 211 days, and the maximum time to reunification was 551 days.

Custody periods that ended in reunification, included step-ups, and included a stint at a
therapeutic staff secure facility

Of the 12 custody periods that ended in reunification, included step-ups, and included a stint at a
therapeutic staff secure facility, the average time to reunification was 246.3 days, the median
time to reunification was 256.5 days, and the maximum time to reunification was 451 days.
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Custody periods that ended in reunification, included step-ups, and included a stint at an out-
of-network facility

Of the 4 custody periods that ended in reunification, included step-ups, and included a stint at an
out-of-network facility, the average time to reunification was 327.2 days, the median time to
reunification was 378 days, and the maximum time to reunification was 422 days.

Figure 4 below illustrates the average days to reunification for each placement type using the
data described above and in Table 3.

Figure 4. Average days to reunification, by placement type.
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