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Competitive Carrier Line Count Report and 8 BEFORE THE OFFICE OF
Sdf-Certification asa Rural Carrier 8§ MANAGEMENT AND BUDGET

WORLDCALL INTERCONNECT, INC. COMMENTS

TO: NICHOLAS A. FRASER, OFFICE OF MANAGEMENT AND BUDGET, AND
JUDITH B. HERMAN, FEDERAL COMMUNICATIONS COMMISSION:
A. Summary

Worldcall Interconnect, Inc. (“WCX”) submits theSsomments on ICR Reference No.
200901-3060-012, OMB Control Numbers 3060-0793 2306D-0986 Competitive Carrier Line
Count Report and Self-Certification as a Rural Gairr

The Federal Communications Commission’s (“FCC” “@ommission”) Supporting
Statement acknowledges that WCX provided commentssponse to the FCC'’s initial internal
request, Supporting Statement pp. 3, 7. The Supgo8tatement then claims the FCC will
resolve the issues WCX raised at a “later date€ Tbmmission’s proposals, however, do not in
fact defer all of WCX'’s issues. Approval would ogier to deny rights presently held by WCX
and would change collections in a manner that agermpacts WCX.

The information collection request involves impkartation of statutory methods of
granting subsidy payments to telecommunicationseraras part of the federal universal service

program: This program is mandated by the Communicationsaict has been implemented by

! These payments come from a specific fund estadisand overseen by the FCC (the Universal

Service Fund or “USF”) that collects required assents on all telecommunications carriers and then
distributes the money to authorized recipierse§ 254(d). The Universal Service Administrative
Company (“USAC”) — a wholly-owned subsidiary of tNational Exchange Carriers Association, which
represents and advocates on behalf of_the incunibeat exchange carriemnd therefore has every
incentive to advantage its members and disadvamtagdLECs and non NECA members — presently
administers the USF on a contract basis, inclutheglispersal of funds. WCX is a wireless carried &

not a local exchange carrier, so it cannot join ME® as to begin enjoying NECA'’s “advocacy” instead
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the Federal Communications Commission through séveecisions and rules. A further
description of the program and history is provideglow, but the main point of WCX’s

comments is that the FCC’s proposals under ComMtohber 3060-0793 and 3060-0986 will
violate several of the fundamental principles bdhumiversal Service. Specifically, the result
would render the support received (or more propeolyeceived) by certain competitive carriers
not specific,not predictablenot sufficient andhot competitively neutral.

Contrary to the assertion in the Supporting Statdgnon page 2, the submissiall
“change the information collection requirements geif-certification as a rural carrier” for the
specific sub-set of carriers that operate in “fuekas where the incumbent Local Exchange
Carrier is an “non-rural ILEC” and desire to reaeisupport based on their own costs. The
approach proposed by the FCC will functionally gnetvthis sub-set of competitive carriers
(which includes WCX in the state of Texas) fromngeable to self-certify at all. The present
information collection method for self-certificatioas a rural carrier under Control Number
3060-0793 does not prevent a competitive carriat grovides supported services in “rural”
areas that happen to be also served by “non-ritBIC$” from self-certifying that the
competitive carrier nonetheless serves a “ruradaailhe FCC proposed changes would, for the
first time operate to do so. This is a materialngfea The FCC'’s assertion that there would be no
change is simply wrong.

The OMB should reject the request and insteadtinieat the FCC honor a competitive
carrier's right to receive support based on its ogasts — either using current collection

mechanisms or “in any reasonable manner.” In theect of this collection, the OMB should

of the enmity that presently prevails. Nonethelpayments to ETCs are “benefits” in the sense dedn
by 5 C.F.R. § 1320.6(c).
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reject the proposal to the extent it prohibits soraeriers operating in rural areas from self-
certifying their rural status.

B. Background and History of Underlying Subject fthich Information is Collected
Under Control Numbers 3060-0793 and 3060-0986

1. Universal Service

Since 1934 the United States had the goal of neddy priced telecommunications
service in all parts of the nation. This is thecatled “Universal Service” concefBee47 U.S.C.
§ 151 (directing the Federal Communications Comimis¥o make available, so far as possible,
to all people of the United States ... a rapid, edfit, Nation-wide and world-wide wire and
radio communications service with adequate faeslitiat reasonable charges ...”). Federal
universal service programs have subsidized seimwicgral and insular areas, which usually face
higher costs of service due to low population dgnserrain and other factorSee e.g, Order
on Remandfederal State Board on Universal Servid8 FCC Rcd 22559, n. 25 (2003). In
1996, Congress amended the Communications Actirtodimce competition into local telephone
service, which traditionally was provided througlgulated monopoliesSee47 U.S.C. 88 251,
252. At the same time, Congress added new univeesaice provisions to the Communications
Act. See47 U.S.C. 88 214(ep54. These provisions supplanted the previous meneral and
broadly stated universal service goal for consunerligh-cost areas. 47 U.S.C. 88 214(e,
254(0)(3), (e). ()-

Congress recognized that the introduction of cdrtipe into local telecommunications
markets as a result of the 1996 amendments to tmninications Act would necessarily
threaten the implicit subsidy system that had trawially supported universal service. Congress

therefore required the FCC to replace the thertiagispatchwork of explicit and implicit
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subsidies with “specific,” “predictable” and “suffent” Federal and State mechanisms to
preserve and advance universal servi€eé¢ 47 U.S.C. § 254(b)(5).

Section 254(b) of the Act sets out six enumergigdciples. Among other things, 8
254(b) states that: there should be specific, ptabie, and sufficient federal and state universal
service mechanisms (47 U.S.C. § 254(b)(5)); quadigyvices should be available at just,
reasonable, and affordable rates (47 U.S.C. 8§ 28¥(band consumers in all regions of the
nation — and particularly those in rural and higistc areas — should have access to
telecommunications and information services thatraasonably comparable in rates and quality
to those provided in urban areas (47 U.S.C. 8 283} The FCC then adopted the additional
principle of “competitive neutrality” pursuant ttsiauthority under § 254(b)(7) to adopt “other”
universal service principles in the public interdst the context of § 254(b)(7), “competitive
neutrality means that universal service supporthaeisms and rules neither unfairly advantage
nor disadvantage one provider over another, anthereiunfairly favor nor disfavor one
technology over another.” First Report and Ord#fegleral-State Board on Universal Seryid2
FCC Rcd 8776 § 47 (1997)Uhiversal Service First Report and OrderAnother universal
service provision, 47 U.S.C. § 254(e), requires tbderal universal service support be “explicit

and sufficient to achieve statutory purposes.”

2 The FCC has a rule defining “rural area” for pasgs of the comparability teSee47 C.F.R. §

54.316(c):

(© Definition of “rural area.” For the purposes this section, a “rural area” is a

non-metropolitan county or county equivalent, aBneel in the Office of Management

and Budget's (OMB) Revised Standards for Definingtidpolitan Areas in the 1990s

and identifiable from the most recent MetropoliGtatistical Area (MSA) list released

by OMB. At a state’s discretion, a “rural area” maiso include any wire center

designated by the state as rural for the purpoS#ssosection. In the event that a state
designates a wire center as rural, it must prowdeexplanation supporting such
designation in its certification pursuant to paggyr (a) of this section.
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In order to receive support, carriers must receegulatory approval or “designation.”
Designated entities are called “eligible telecomroations carriers” or “ETCs.See8 214(e)
Competitive ETCs are called “CETCs.” An ETC, whichay be designated by a state
commission or the FCGee47 U.S.C. § 214(e)(2), (6), must offer the servieggported by the
federal universal service mechanisms and adveheeavailability of those services in media of
general distribution within the service area foriehhit has received ETC designatidbee47
U.S.C. 8§ 214(e)(l). Further, the ETC must providemorted services at regulated rates, and
when it comes to high-cost rural service thosesrate invariably significantly below the actual
cost the carrier incurs to provide the supportervises® Universal service support is the
mechanism by which the carrier can recover theedifice between the cost of providing
supported services in high-cost and rural areastlamanuch lower regulated rate for supported
services in those areas.

The Commission first implemented the new univessa/ice provisions of the Act in its
May 1997 Universal Service First Report and Ordefhat Order defined a set of “core”
“supported services” that are eligible for univérsarvice support, delineated a mechanism to
support those services, and established a spduiietable for implementation. The federal
Universal Service Fund (“USF”) is the explicit s@ppmechanism that the FCC established to
fund the universal service subsidy programs requisethe Act.

Prior to the 1996 Act, only incumbent local exaparcarriers (“ILECs”) received high-

cost support. But in theniversal Service First Report and Ordiére FCC found that high-cost

3 If rates in high-cost and rural areas fully remed actual costs they would be much higher than

those for in low-cost urban areas. That would ¥e®the “reasonably comparable” criterion in 47 @.S.
§ 254(b)(3). Hence prices are regulated and reduioebe below actual cost, but the difference is
supposedo be made up through universal service supptidies.
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support should be “portable” to any carrier thaves a particular customer, even if that carrier
is a new entrant. The Commission provided that €@hpetitive carrier that has been designated
as an eligible telecommunications carrier” under Atct “shall receive universal service support
to the extent that it captures subscribers’ liresnkrly served by an ILEC receiving support or
new customer lines in that ILEC’s study arelal.”{ 287. The FCC found that this policy would
“aid the emergence of competitiond.

Incumbent Local Exchange Carriers (“ILECS”) receilgh-cost support in various
ways. Some receive support based on their own .c8&tse are required to use “forward
looking” cost studies that do not reflect actualastment and expense. The large Incumbent
carriers like AT&T and Verizon do not recover exjilisupport from USF; instead they rely on
continued implicit subsidies flowing from “abovestoprices for service in urban and lower cost
areas, and from other “high margin” services likecesss charges. These profits are then
implicitly used to support for “below cost” serviga their rural areas and high-cost areas.

The Commission decided in 1997 that the “leastdbonsome way to administer”
portability and support to competitive carriers \bhe to provide a competitive ETC the same
per-line support as the ILEC, regardless of thepetitive ETC’s own cost of providing service.
The Commission reasoned that it could lawfully tiee ILEC’s cost rather than “requiring” or

“compelling” CETCs to submit cost studiddniversal Service First Report and Ord§r313!

4 313.  We conclude that determining a rural ILE@&-line support by dividing the
ILECs’ universal service support payment by the benof loops served by that ILEC to
calculate universal service support for all eligiltblecommunications carriers serving
customers within that rural ILEC’s study area Wik the least burdensome way to
administer the support mechanisms and will provide competing carrier with an
incentive to operate efficiently. Besides usingoawfrd-looking or embedded costs
system, the alternative for calculating support elsv for competing eligible
telecommunications carriers consists of requirihg CLECs to submit cost studies.
Compelling a CLEC to use a forward-looking econora@st methodology without
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ETCs are therefore natequired to document their own costs to receive high-cagipsrt;
instead, they may opt to receive support for edcher lines based on the same per-line support
the ILEC receives in the relevant service alda.47 C.F.R. § 54.307(a)().This method of
calculating high-cost support for competitive ET@sknown as “identical support” or the
“identical support rule? But the rule cannot be read moeandate identical support since the
Commission has said in at least three cases thaiC€Hhave the present option to receive
support based on their own costs.

There is another important but sometimes confudisginction under the Commission’s
rules. Whether a local exchange carrier (“LEC”)rigral” or “non-rural” depends primarily on
its size and does not necessarily reflect the ggdge nature of the territory it servesee47

C.F.R. 88 51.5 (definition of “rural telephone caanp”),” 54.5 (cross-referencing, for universal

requiring the ILEC’s support to be calculated ie game manner, however, could place
either the ILEC or the CLEC at a competitive disattage. We thus disagree with
commenters that assert that providing support tgibsé CLECs based on the
incumbents’ embedded costs would violate SectigHed5

° Section 54.307 speaks only to identical supfut.the FCC has said CETCs have the option to
submit their own costs in three separate casdhesale cannot be read itequir e identical supportSee
Order, High Cost Universal Service Repo&3 FCC Rcd. 8834, 8848-8849, 1 21 (2008)ETC Cap
Order’); MO&O, In the Matter of Applications of AT&T, Inc. and Bam Communications Corporation
For Consent to Transfer Control of Licenses andhAtitations 22 FCC Rcd. 20295, 20330 (2007)
(“Dobson Ordeb); MO&O, Applications of ALLTEL Corporation, Transferor, addlantis Holdings
LLC, Transferee For Consent to Transfer ControlLafenses, Leases and AuthorizatioWsT Docket
No. 07-185, 22 FCC Rcd 19517, 19521, 11 9-12 (2Q0X.LTEL Ordet). The decisions would make
no sense and have no meaning or effect if 8 51c80 be read to prohibit anything other than ideht
support for CETCs.

6 “Identical support” is “identical” only when it coes to explicit payments directly from the USF.
As noted, AT&T and Verizon still receive implicitissidies and often explicit subsidies from non-fatle
programs. Competitive carriers often do not hawe dame kind of service or revenue mix that would
allow them to rely on implicit subsidies and oftean not qualify for non-federal programs. For exemp
wireless carriers do not receive “access” reven8esne competitive carriers do not serve urban areas
and instead focus almost entirely on high-cosuaalrareas. They therefore cannot enjoy suppooutir
implicit subsidies like AT&T and Verizon. Mandatimgentical support under the current approach would
violate the “competitive neutrality” principle entiated in theJniversal Service First Report and Order

! Rural telephone company. A rural telephone compargy LEC operating entity to the
extent that such entity:
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service purposes, section 51.5 definition of “ruedéphone company”). The definition of “rural

telephone company” that the Commission adoptedufaversal service purposes, mirrors the

definition of “rural telephone company” found in1%3(37) of the ActSee47 U.S.C. § 153(37);

Universal Service First Report and Ordgr0.

The larger incumbent carriers like AT&T and Verzserve many areas that are

indisputably “rural® and/or “high-cost” but they are nonetheless carsid to be “non-rural

ILECs” and they receive support largely throughtoared implicit subsidies and non-federal

8

D Provides common carrier service to any localhaxge carrier study area that
does not include either:

0] Any incorporated place of 10,000 inhabitants more, or any part
thereof, based on the most recently available @tjon statistics of the Bureau of the
Census; or

(i) Any territory, incorporated or unincorporatedcluded in an urbanized
area, as defined by the Bureau of the Censusasgfst 10, 1993;
(2) Provides telephone exchange service, includxahange access, to fewer than
50,000 access lines;
3) Provides telephone exchange service to anyl kxzhange carrier study area
with fewer than 100,000 access lines; or
4) Has less than 15 percent of its access linesimmunities of more than 50,000

on February 8, 1996.
See 47 C.F.R. 8 51.316(s)ipra This rule expressly recognizes that “non-ruraumbents do

provide service in “rural” areas.

The FCC has also defined “rural area” for othetgaf the universal service prograBee 47

C.F.R. 8§ 54.5 (definition of “rural area”):

Rural area. For purposes of the schools and ldsanniversal support mechanism, a
“rural area” is a nonmetropolitan county or couatuivalent, as defined in the Office of
Management and Budget's (OMB) Revised Standard®&iming Metropolitan Areas
in the 1990s and identifiable from the most reddetropolitan Statistical Area (MSA)
list released by OMB, or any contiguous non-urbamslis Tract or Block Numbered
Area within an MSA-listed metropolitan county idéied in the most recent Goldsmith
Modification published by the Office of Rural HdalPolicy of the U.S. Department of
Health and Human Services. For purposes of thd health care universal service
support mechanism, a “rural area” is an area thantirely outside of a Core Based
Statistical Area; is within a Core Based Statistibeea that does not have any Urban
Area with a population of 25,000 or greater; oinisa Core Based Statistical Area that
contains an Urban Area with a population of 25,00@reater, but is within a specific
census tract that itself does not contain any para Place or Urban Area with a
population of greater than 25,000. “Core Basedsiedl Area” and “Urban Area” are as
defined by the Census Bureau and “Place” is adiftmhby the Census Bureau.
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subsidy programs. Under the identical support nugently implemented through Form 525
(handled by Control Number 3060-0986), a competittd C (“CETC”) can not receive explicit
federal support even in a rural and high-cost arean the incumbent LEC that also serves the
area is supported implicitly from its other revesawr explicitly from another program rather
than explicitly via federal USF payments. As a @gence the identical support rule provides
an incentive for competitive carriers to avoid thighest cost areas served by the large ILECs.
The FCC has recognized this effect: it found in @0at the identical support rule “fails to
create efficient investment incentives for competitE TCs” because a competitive ETC has an
“incentive to expand the number of subscribers located in the lower-cost parts of high-cost
areas” instead of expanding the geographic scojits aktwork, particularly into areas with the
lowest population densities (and correspondingig, ighest costs). Orde#jgh Cost Universal
Service Repoyt23 FCC Rcd 8834 1 21 (2008ETC Cap Orde€i. This result “contraven[es]
the Act’s universal service goal of improving thee@ss to telecommunications services in rural,
insular, and high-cost areas$d’ (citing47 U.S.C.8 254(b)(3)).

2. Regulatory Decision Makers Encourage CETCs to BEgertOwn Costs” Option
But Program Functionaries Frustrate Any AttemptOm So

The identical support rule has therefore fallert ofifavor with regulatory decision
makers. Both the Federal-State Joint Board andFr@@ have criticized the operation and result
of identical support, and each has proposed toimdita it. See Referral OrderFederal- State
Joint Board on Universal Servide/ FCC Rcd 22642 (2002); Recommended Decistederal-
State Joint Board on Universal Servid® FCC Rcd 4257 (2004) (“funding a competitive
ETC based on the incumbent LEC’s embedded costsnmialye the most economically rational

method for calculating support.”); Joint StatemehtFCC Commissioners Copps, Adelstein,
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Tate and McDowell regarding Order on Remand andoRegnd Order and Further Notice of
Proposed Rulemakingigh-Cost Universal Service Suppo2008 WL 4821 (2008) (expressing
“a tentative but growing measure of consensus” ey iksues, such as (possibly) “eliminating
the identical support rule” and moving toward “sapgased on a company’s own costThe
rule has not yet been formally changed and it teeliy remains in effect. The administrative
functionaries in the bowels of the agency and witkihe ILEC-captured USAC are still
completely wedded to identical support and theyaaseduously undercutting and frustrating any
and all attempts by CETCs like WCX to receive suppader the “own cost” method the FCC
has repeatedly said exists and has present vitaldyeffectiveness.

The identical support rule, however, was neveradatory. Any CETC could at any time
reject identical support and proceed under “ownt.tds several decisions over the last few
years, the FCC has expressly recognized, indeethasizged, this optiohFurther, the FCC has
relied heavily on this option in its defense of dscision to freeze CETC identical support
payments in theCETC Cap Order.See FCC Response Brief on Appedural Cellular
Association v. FCCD.C. Circuit Court of Appeals, No. 08-1284 andX#B5, pp. 37, 59-60, 62-

64 (March 25, 2009%.

o CETC Cap Ordersuprg Dobson Ordersuprg ALLTEL Ordet supra

10 TheOrder capped the “total annual competitive ETC supparntéach state “at
the level of support that competitive ETCs in thttte were eligible to receive during
March 2008 on an annualized basisl” § 1. Under the interim cap, competitive ETCs
will see a reduction in their per-line high-cosppart if the number of competitive ETC
lines in a state increases. The Commission foundiekier, that because “competitive
ETC support is based on the incumbent LEC’s casther than on the competitive
ETC7s own costs, there is no reason to believed-ramrecord data showing - that
support subject to an interim cap would necessagylt in insufficient support levels.”
Id. § 14. Nonetheless, to protect against any possititigg the interim cap might deny
competitive ETCs sufficient support, the Commissmavided that a competitive ETC
“will not be subject to the interim cap to the extéhat it files cost data” with the



WCX Comments on | CR Reference No. 200901-3060-012, OMB Control Numbers 3060-
0793 and 3060-0986; Competitive Carrier Line Count Report and Self-Certification as a
Rural Carrier

Page 11

Commission “demonstrating that its costs meet tippsrt threshold in the same manner
as the [ILEC]."Id. 1 1.

The Commission reasonably interpreted sectiol®&) of the Act to require
sufficient, but not excessive, universal servicppgut. Regardless, Petitioners failed to
demonstrate that their high-cost support wouldaltue insufficient under the interim
cap. The Commission found no record evidence fathsa claim. Moreover, if a
competitive ETC believes its high-cost support isuificient, the Order offers
competitive ETCs an exception - a competitive ETIlCwvot be subject to the interim cap
if it files cost data demonstrating that its castset the support threshold in the same
manner as the ILEC.

Regardless, Petitioners (and amicus curiae Corel@és) failed to demonstrate before
the Commission that their high-cost support woutdfact, be insufficient under the

interim cap. As the Commission found, “because agitipe ETC support is based on
the incumbent LEC’s costs, rather than on the caitng=ETC’s own costs, there is no

reason to believe - and no record data showingut- shpport subject to an interim cap
would necessarily result in insufficient suppoxdks.” Id. § 14.

Nonetheless, to ensure the sufficiency of high-cagpport, theOrder offers
competitive ETCs an exception from the interim d¢gheir capped support truly is
insufficient. Specifically, “a competitive ETC wiliot be subject to the interim cap to the
extent that it files cost data demonstrating tteatosts meet the support threshold in the
same manner as the incumbent LE@."] 31. Thus, there is simply no merit to amicus
Corr Wireless’s allegations that under the intedap, competitive ETCs will “receive
only a portion of the subsidy which they need teetbeir costs,” Amicus Br. 4, or that
the interim cap has made it “impossible” for Corir$less to “recover anywhere near
[its] needed level of support.” Amicus Br. 5. Rathender the exception outlined above,
Corr Wireless and other competitive ETCs may sulmoét data to the Commission to
secure greater per-line support if their high-cosiversal service support under the
interim cap proves insufficienDrder I 31.

The availability of this exception, which neitHegtitioners nor their amicus even
mention, also undercuts their allegation that theerim cap will prevent newly
designated competitive ETCs from receiving hightcwgpport in states that received no
competitive ETC high-cost support prior to Marcld20Br. 49. A competitive ETC will
be eligible for support in these states if it malkescost showing required by tBeder.

In all events, the Commission did not violate thenciple of competitive
neutrality when it enacted the interim cap, evehat principle were viewed in isolation.
As previously discussed, the per-line high-cospsupa competitive ETC receives under
the Commission’s existing rules is based on thedlskcosts, not the competitive ETC7s
own costs. To the extent that a competitive ETGeles it should be entitled to greater
per-line high-cost support than the amount disliitseder the interim cap, th@rder
permits a competitive ETC to obtain an exceptiamfrthe interim cap upon “fil[ing]
cost data demonstrating that its costs meet thpastthreshold in the same manner as
the incumbent LEC.Order § 31. If the competitive ETC cannot make this smait is
hard to argue that reducing a competitive ETC’sliper high-cost support below that of
the ILEC violates the principle of competitive nelity.

The Commission, in fact, found that “it is notat that identical support has . . .
resulted in competitive neutrality.ld. § 22. Identical support also “fails to create
efficient investment incentives for competitive ES'Cand “contraven[es] the Act's
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As alluded to earlier, in 2008 the FCC “capped® tidentical support” payments “in
each state at the level of support that CETCsah state were eligible to receive during March
2008 on an annualized basis,” pending a full elation of the identical support rul€ETC Cap
Order § 1. Also, as noted, the Commission expresslyfireafd the “own cost” option it had
already set out in two prior orders: “a competit/€C will not be subject to the interim cap to
the extent that it files cost data demonstratirgf its costs meet the support threshold in the
same manner as the incumbent LE@."] 31* The FCC consistently points to this option as a
substantial basis for the lawfulness of the caglfitsvhich must mean that the option is viable,
immediately available and meaningful.

C. Discussion of Proposed Changes and Impact on WCX

WCX has received CETC designation in Texas andahaesnding application before the

FCC for CETC status in New Yotk WCX plans to seek CETC status for Puerto Rico taed

universal service goal of improving the accessetecommunications services in rural,
insular and high-cost areas.” Id. (citing 47 U.S§254(b)(3). “Because a competitive
ETC’s per-line support is based solely on the per-support received by the [ILEC],

rather than its own network investment in an ardhg competitive ETC has an

“incentive to expand the number of subscribers located in the lower-cost parts of
high-cost areas” instead of expanding the geogcaptope of its network, particularly

into areas with the lowest population densitiesd(earrespondingly, the highest costs).
Id.

(Emphasis added), available ahttp://hraunfoss.fcc.gov/edocs_public/attachmatCb
289602A1.pdf

CETCs' right to use their own costs had alwayistes, at least implicitly. The Commission had
already recognized and articulated CETC’s “own 'coigthts in the Dobson Orderand theALLTEL
Order. The “exception” therefore applies to the c#gerves to limit applicability of the cap tolgrhose
CETCs that choose to continue to receive idensiagport. CETCs retain the optitimey have had since
1996 to receive support based on their own costeeif do not want to use the identical support anld
when they exercise this option then the identiopgpsrt cap does not apply.

12 See Public Notice, Comment Sought on the Petition of Worldcall Interect, Inc. for
Designation as an Eligible Telecommunications Garrin the State oNew York DA 08-2638,CC
Docket No. 96-45 (rel. Dec. 4, 2008). The FCC's nwnt cycle on the application finished on January

11
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Virgin Islands. The areas in which WCX does and wperate as a CETC are indisputably
“rural” under the OMB'’s rules and any reasonablexsuee’? Each of the areas has higher costs
of service due to low population density, terramu @ather factors. The prices that WCX will be
allowed to charge for supported service will belfalow the actual costs WCX incurs to provide
supported services.

WCX has been a critic of the identical supporterllecause of the very problems
regulators have now acknowledged. WCX has strormulgported elimination of identical
support in favor of requiring each ETC to receiuport based on its own costs. Therefore, after
the FCC repeatedly emphasized the present avayatilthe option to receive support based on
a CETC’s own costs, WCX began the process of atiempo submit its own costs just like the
FCC said it could do.

The FCC told the D.C. Circuit just a few weeks #uat if petitioners in the appeal of the
CETC Cap Ordetruly believe they will “receive only a portion dfe subsidy which they need
to meet their costs,” or that the interim cap ha&lenit “impossible” to “recover anywhere near
[its] needed level of support” “they and other catijve ETCs may submit cost data to the
Commission to secure greater per-line supporteirthigh-cost universal service support under
the interim cap proves insufficient.” WCX has dgurecisely that very thing. Specifically, WCX
has submitted “cost data demonstrating that itssaoeet the support threshold” and it has done

so “in the same manner as [an] incumbent LEC.”

21, 2009 and there was no opposition to the agmitaThe Commission, however, has not issued a
decision on the wholly uncontested application. Wiiieves the delay is due in very large part ® th
fact that WCX made it clear it would be seekingeoover support based on its own costs and theratar
least some within the agency that do not want tdigly address that topic in an order. They hawtead
chosen to try to eviscerate the “own cost” by fiorally prohibiting actual operation of the optiog
engaging in opaque bureaucratic gambits like tleeproposed here.

13 Some (but not all) of these areas are servechby-tfural” ILECs like AT&T or Verizon, but they
are still both rural and there is a high cost twvee
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Apparently the FCC staff and the FCC contract aibstiator (Universal Service
Administrative Corporation or “USAC”) did not reeei that memo. On April 16, 2009 WCX
received an emaflfrom USAC refusing to allow WCX to submit its ovaosts. The message
said, in pertinent part:

[T]he own cost exception for CETCs seeking High tCegpport cannot be

implemented until the Commission receives approfrain the Office of

Management and Budget (OMB) for the data collectidmtil this occurs, USAC

cannot process any cost data submitted to us byGSEIh the meantime, you

may submit your line counts on the FCC Form 525racdive High Cost support

under the identical support rule, if the incumbantwhose territory you serve
receives any High Cost support.

There is a significant problem here: USAC will radlow CETCs to submit their own
costs even though the FCC has been trumpetingothie tost” option in multiple orders in 2007
and 2008 and is right now telling the D.C. Circilnat the option is presently available and is
meaningful.

The email blames OMB. Actually, however, the dakgntirely attributable to the FCC
itself, because it has chosen not to seek apptovie extent there is some need to change
collections (which WCX denies). The Supporting &ta¢nt for the proposals in Control Number
3060-0986 says the Commission intends to come daskme unknown time — probably in the
distant future — to actually formalize the collectimethods, forms and procedures that will be
used to actualize the “own cost” option. Supportstgtement pp. 2, 7.

The present collections, however, already progigeeans for a CETC to present its own

costs. The CETC can presently do so — just likd/Q€ said in itsCETC Cap Orderin the brief

14 A true and correct copy of the email is appenddtiese comments.
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to the D.C. Circuit and in the Federal RegiStathen it sought comment on this collection effort
— by filing “cost data demonstrating that its castset the support threshold in the same manner
as the incumbent local exchange carrier.” That awWCX did: WCX used the same
accounting methods the rural ILECs use, and subdiits findings directly to USAC. The
present position expressed by USAC that there mmeistome “new” collection and some “new”
form and some “new” process for CETCs thadif$erent than the current methods used by the
ILEC is completely at odds with the express wordeduby the FCC on multiple occasions,
including in the Federal Register publication fbistcollection. The FCC says the CETC is to
submit its own cost data demonstrating that itdscaseet the support thresholh ‘the same

manner_as the incumbent local_exchange carrier.” But now they are saying a CETC must

submit its costs in somdifferent and not-yet-developed “manner” that is not used“tbg
incumbent local exchange carrier.” This is simphpmg.
The command in § 254 and the FCC’s additionakgdh that support be “specific,”

“predictable,” “sufficient” and “competitively nexdtl” mandates some present method for
CETCs to recover support based on their own cdste. FCC must permit CETCs to submit
their own costs “using any other reasonable manmariding formalization of any data

collections and assignment of OMB Control Numbéig they (wrongly) perceive they need to

process. Denial of a benefit is a “penalty” undeC.5.R. § 1320.6(c) and 44 U.S.C. § 3512(a).

WCX cannot be penalized merely because there is (@rongly perceived to be) not presently

e See74 FR 3035 (January 16, 2009) [“...a competitive BWIC not be subject to the interim cap
to the extent it files cost data demonstrating ttsatosts meet the support threshioldhe same manner
as the incumbent local exchange carrigemphasis added)].
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an approved Control Number associated Wigart of the information collection necessary to
provide the benefitSees C.F.R. § 1320.6(c).

WCX is already a CETC in Texas, and is providiegvice in rural areas at mandated,
regulated rates that are significantly below thst @ service. WCX is trying to build a network
to continue expanding into more rural areas in $exad other states. The present refusal to
process WCX’s submissions and funding demonstratisdenying WCX money to which it is
presently entitled under the “own cost” option wgitgls the “specific” and “sufficient” commands
in 8 254. In addition, the uncertainty concerninigew — or even if — the FCC will ever start the
process of formalizing the option it recognized esaVl years ago and is vigorously using to
defend its past orders in court is harming WCX'8itgtto raise capital. This is a clear violation
of the “predictable” criterion in § 254. The atteintp force WCX to use only “identical support”
pending further deliberations and formalities vietathe “competitive neutrality” principle as
well.

With regard to the current request under Contromier 3060-0986, the OMB should
reject the proposal to eliminate the self-certtiima currently under Control Number 3060-0793
and incorporate it into Control number 3060-098be Teason is that doing so will functionally
prevent CETCs that serve rural areas — and paatliguhose that serve rural and high cost areas
served by “non-rural” ILECs like AT&T and Verizon from submitting the self-certification

that they serve rural or high-cost areas.

16 Existing Control Number 3060-0793 contains pdrthe information collection that would be

associated with WCX submitting its own costs inafuareas because at present it allows WCX to self-
certify that it serves rural areas. As explainelbwehe FCC, however, is for some reason propoging
merge that collection into another collection withControl Number 3060-0986. The result of this
approach would for the first time functionally peex WCX from self-certifying it serves rural areas.
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This is so because Control Number 3060-0986 uses B25;" which is entirely focused

about CETC reportingsing the identical support rule.'* A CETC who serves a rural area that

happens to be also served by a “non-rural ILEC” trmuske an entry on the form to that effect.
Once the CETC makes this entry then USAC will nogler allow a claim that the carrier serves
rural area$ and will not process any request for explicit sapdor rural or high-cost areas.
Form 525 therefore will prohibit CETCs that providervice in high-cost or rural areas that
happen to be also served by “non-rural’” ILECs. Teeification will only be possible if the
ILEC in the area is a “rural ILEC.”

The entire premise behind the incorporation oft lay in Control Number 3060-0986
(self certification) into Control Number 3060-0986defective. It will be impossible for CETCs
to make the self-certification in any area thatgeays to be served by a “non-rural ILEC.” This is
a material change from the present situation becdwoes not happen under the current “self-
certification” mechanism approved under Control NMem3060-0793. The present information
collection does not operate to prevent CETCs sgrinmral” areas that also happen to be served
by a “non-rural” ILEC from self-certifying. The nemethod proposed by the FCC would, for
the first time, do so. Therefore, the representatin page 3 of the Supporting Statement that

“[n]o revision to this information collection is Bmitted at this time to address any information

o Form 525 is an information collection under tiRAP The FCC implicitly acknowledges this fact

because it is seeking OMB approval for issuesedlat the form in this project.

18 WCX made this point in its comments to the FCGitiomed on pages 3 and 7 of the Supporting
Statement. Indeed, Form 525 is completely irrelevama CETC that wants to use the “own cost” option
There is no need to use Form 525 at all becaus€HT&C would report its loop count on both the High
Cost submission and the Local Switching Supporirssisions.

19 This is an anachronism of the identical suppole that cannot logically be applied to CETCs
that have chosen to reject the identical suppdetand desire to receive support based on theiramsts.
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collection arising from the exception for compe&tiETCs demonstrating their own costs” is
simply wrong.
D. Conclusion

Eliminating the separate collection under Contdomber 3060-0793 and trying to merge
into Control Number 3060-0986 will for the firstrte functionally preclude a CETC from self-
certifying rural status if it provides service imaal area where the ILEC is a “non-rural ILEC”
and the CETC wants to rely on its own costs. Teiscertification, however, is one of the major
steps for calculating and then obtaining the bénedi be received under the universal service
program. The FCC’s proposal therefore violatessth&ute and it is completely inconsistent with
its own declarations and decisions concerning suappaural and high-cost areas.

OMB should reject the proposal to eliminate thiésertification currently under Control
Number 3060-0793 and incorporate it into Contrahber 3060-0986. OMB should also advise
the FCC and USAC that OMB regulations do not pribhitre present operation of the “own
cost” option because CETCs are allowed under 5RC.§.1320.6(c) to submit their own costs

“in any reasonable manner.”

|

es ctfully Submitted

W. Scott McCollough
General Counsel, Worldcall Interconnect, Inc.
April 20, 2009



Rich Lewis

From: Karen Majcher [KMajcher@usac.org]

Sent: Thursday, April 16, 2009 5:15 PM

To: rlewis@worldcall.net

Cc: Jennifer McKee; Michael Spead

Subject: FW: Worldcall Interconnect, Inc. - Status of Subsidy Payments

Rich —

| am responding to the email that you sent to Mike Spead. As | believe you are aware, the own cost exception for
CETCs seeking High Cost support cannot be implemented until the Commission receives approval from the
Office of Management and Budget (OMB) for the data collection. Until this occurs, USAC cannot process any
cost data submitted to us by CETCs. In the meantime, you may submit your line counts on the FCC Form 525
and receive High Cost support under the identical support rule, if the incumbent in whose territory you serve
receives any High Cost support.

Regards,
Karen Majcher

Vice President
High Cost Low Income Division
USAC

From: Rich Lewis [mailto:rlewis@worldcall.net]

Sent: Tuesday, April 14, 2009 12:50 PM

To: Michael Spead

Subject: Worldcall Interconnect, Inc. - Status of Subsidy Payments

Mike,

As you are aware, Worldcall Interconnect, Inc. is operating “exempt from the cap” as allowed for under the May 2008 Interim
Cap order that was approved in August 2008. Worldcall Interconnect, Inc. filed its revised LSS and High Cost data
submission forms on 3/11/09 utilizing such a cost basis. Thus far we have not received any payment or heard anything back
whatsoever from USAC regarding payment of the amounts to which we are entitled based upon our data submissions.

Please notify me as to the status of these payments and what, if any, actions USAC is taking or plans to undertake with
respect to them.

Regards,
Rich

Rich Lewis

CFO

Worldcall Interconnect, Inc.
512-888-2313
rlewis@worldcall.net

4/17/2009



