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BUMMARY; This document contains a final
exemption from certain prohibited trans-
action restrictions of the Employee Re-
tirement Income Security Act of 1974
(the Act) and from certain taxes imposed
by the Internal Revenue Code of 1986
(the Code). The class exemption permits
the purchase and sale of foreign currenc-
ies between an employee benefit plan and
a bank or a broker-dealer or an affiliate
thereof which is a party in interest with
tespect to such plan.

The exemption affects participants
and beneficiaries of employec benefit
plans involved in such transactions, as
well as banks and broker-dealers and
their affiliates which act as dealers in
foreign exchange.

EFFECTIVE DATE: Section I{a) of PTE
94-20 is effective for transactions occur-
ring from January 1, 1975 to June 18,
1991, Section I{b) of PTE 94-20 is effec-
live for transactions occurring on or after
June 18, 1991,

FOR FURTHER INFORMATION CONTACT: Ms.
Lyssa Hall, Penzion and Welfare Bene-
fits Administration, Office of Exemption

8971 (not a toli-free number) or Susan
Rees, Plan Benefits Security Division,
Office of the Selicitor, (202) 219-9141
{rot a toll-free number).

SUPPLEMENTARY INFORMATION: Exemptive
relief for the transactions described
herein, as well as for other transactions
not covered by the proposed exemption,
was requested in an application dated
July 18, 1984 (Application No. D-5700)
submitted by the American Bankers As-
sociation (ABA) pursuant to section
408(a} of ERISA and in accordance with
the procedures set forth in ERISA Pro-
cedure 75-1 (40 FR 18471, April 28,
1975).

In aletter to the ABA dated December
28, 1934, the Department of Labor (the
Department) tentatively denied the appli-
cation. By letter dated June 21, 1985, the
ABA modified its application in response
to the Department's tentative deaial, ex-
plaining that it was no longer seeking
exemplive relief for foreign exchange
transactions between banks and plans
where the banks or their affiliates have
investment management discretion over
the plan assets involved in the transac-
tions. On September 15, 1986, the De-
partment published a notice in the Fed-
eral Register (31 FR 32695), requesting
additional information from the public
on various issues being considered by
[8023]) the Department in deciding
whether to propose a foreign exchange
class exemption in responsc (o the ABA
application. The comment period ended
on February 24, 1987. Seveunteen sub-
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stantive responses to the solicitation of
comments were received.'

On March 20, 1991, the Department
published a notice in the Federa] Regis-
ter (56 FR 11757) of the pendency of a
proposed class exemption from the re-
strictions of section 406(a}(1) (A)
through (D) of the Act and from the taxes
imposed by section 4975 (a) and (b) of
the Code by rcason of cenain transac-
tions described in section 4975(c)(1) (A)
through (D) «of the Code. The potice of
pendency invited all interested persons
to submit written comments concerning
the proposed class exemption by May
20, 1991. The Department received nine
public comments requesting, among
other things, that the Depariment
broaden the scope of the exemption to
provide celief for iransactions entered
into pursuant to standing instructions. In
view of those comments, the Department
published 2 notice of public hearing in
the Federal Register (56 FR 46806
(September 16, 1991)). The hearing was
held on October 3, 1991, Upon consider-
ation of all of the comments received
and testimony offered at the public hear-
ing, the Department has determined to
grant the proposed class exemption, sub-
ject to certain modifications. These mod-
ifications and the major camments are
discussed below.

Discussion of the Commments

The proposed exemption provided ret-
roective and prospective relief from sec-
tion 406(a)(1) (A) through (D) of the Act
and section 4975(cX!) (A) through (D)
of the Code for foreign exchange transac-
tions between a party ip interest bank or

! For a discussion of those comments, see the
propased exemption at 56 FR 11761 (March 20,
1991).
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affiliate thereof and an employee bege.
fit plan.

One commentator urged the Depagy.
memt 0 expand the final exemption tg
permit broker-dealers who are registered
under the Securities Act of 1934 (1934
Act) and their affiliates to engage in for.
eign exchange transactions with plang,
According to this commentator, the same
reasons for granting the exemption i
banks apply with equal force to broker.
dealers and their affiliates. Broker-deal-
ers act as custodians and provide other
services to plans which cause them 1o be
partics in interest as defined in section
3(14} of the Act. In addition, broker-
dealers may also participate in foreign
exchange transactions. Accordingly, ab-
sent the avaitability of an exemption,
many major money market broker-deal-
ers and their affiliates might not be able
to deal with plans with respect to foreign
exchange transactions. The commentasor

also asserts that in ordet for the “general” . §

arm's length test contained in the exemp-
tior to work effectively, the exemption
must include significant participants in

the foreign exchange market, Finally,che =~ §

commeniator nofes that broker-dealers
which are registered under the 1934 Act

are subject to extensive regulatory con- -

trol consisting of a panoply of federal,
seif-reguiatory organization and state
regulations and supervisory structures.
The Depariment has considered this
comment and determined that it would
be appropriate to include broker-dealers
which are registered under the 1934 Act
and their affiliates within the scope of

‘relief provided by the final class exemp-

tion. Accordingly, the final exemption
has been modified in this regard.

One commentator requested that the
exemption be expanded to provide relief
for individual retirement accounis
(IRAs) and Keogh plans which are not
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sloyee benefit plans covered by title
the Act.? The Department does not
ve thai a sufficient showing has been
» regarding the demand for exemp-
selief for non-title I IRAs and Keogh
a. Therefore, the Department is un-
te conclude that the final exemption
juld be expanded as requested.
he proposed exemption contained a
ion tequiring that the bank main-
written policies and procedures re-
g the handling of foreign exchange
tions with plans which assure that
person acting for the bank knows that
she is dealing with a plan.
One commentator expressed concern
requiring the person scting for the
to know that he or she is dealing
an ERISA plan will requize the insti-

Bl in section 408(a} of the Code will not he
ed pension planz subject o title 1 of
provided that: (1) no conributions to the
we made by the employer or employee associ-
; {2) panticipation is completely voluntary for
oyees or members: (1) the sole involvement of
loyer or employee organization is without
to permit the sponser 1o publicize the
o coflect contributions on behalf of the
oo through payrotl deductions or dues check-
#nd to remit them to the sponsor; and (4) the
ployer or employee organization receives no
ideration in the form of cash or otherwise,
ber than reasonable compensation For services
¥ rendened in connection with pryroll deduc-
Hons or dues checkoffs.
. 29 CFR 2510.3-3(b) explains that foc purposes
9 title [ of ERISA, “employee benefit plan” shall
8t include a Keogh Plan under which no emplay-
04 wm covered under the plen. In this regacd, 29
;i 2510.3-3(c) states that for purposes of the
youve referenced section: (1) an individuat and his
S her spouyse shall not be deemed to be employees
Teipect ta a trade of business, whether incorpo-
[Tied ar unincorporated, which is wholly owned
the individual or by the individual and his or
¥ Tpouse; and (2) a pariner in 2 parinership and
. W}lerspouse shall not be deemed to be employ-
83 with respect to the parmership.
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tution of new procedures at foreign ex-
change desks which will increase the cost
of transactions for ERISA plans, The
commentator siated that it treaty all client
transactions in a upiform manner. Fi;
nally, the commentator stated thart it do¢é
not believe that the condition will
achieve beneficial resuits for plan trans-
actions at its facility.

While the commentator states that ali
client transactions at its facility are
treated in a uniform manner, the Depart-
ment notes thal purchases and sales of
foreign currency between an employee
benefit plan and a party in interest bank
or broker-dealer are prohibited in the ab-
sence of exemptive relief. The purpose
of the above-nated condition is to put
persons who act for the bank or broker-
dealer on notice that they are dealing
with a plan in order that any additional
steps or procedures that are necessary to
comply with the conditions of the ex-
emption may be implemented. The De-
partment believes that the identification
of the client as a plan will help assurc
compliance with the conditions of the
exemption. Accordingly, the Department
has determined mot to revise the final
exempiion in this regard.

Section IU{c)(6) of the proposed ex-
emption requived the issuance of a writ-
ten confirmation statement for each cov-
ered transaction. The proposal required
that the confirmation statement disclose
the amount of U.S. dollars purchased or
sold. A commentator noted that U.S. dol-
lars are not involved in every foreign
currency transaction. In response to this
comment, the Department has modified
section ITI(c)(6) to require disclosure of
the currencies purchased and sold pursu-
ant to the final exemption.

The proposed exemption included a
recardkeeping requirement which pro-
vided that the bank, broker-dealer or af-
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filiate must maintain within lerritonies
under the jurisdiction of the United
States Government, the records neces-
sary to delermine whether the applicable
conditions of the exemption have been
met. Several commentators objected to
the requirement that records be main-
tained within territories under the juris-
diction of the U.S. Government. In this
regard, they representsd that this require-
ment creates difficulties for those banks
who maintain foreign exchange [B024)
trading desks in a country or countrics
other than the United States. In addition,
one commenter suggested that the re-
cordkeeping requirement may result in
higher costs to plans involved in foreign
exchange transactions.

The ABA suggested that the record-
keeping requirement should permit the
required records to be maintained on a
computer system located at a foreign fa-
cility which would be accessible in the
United States. These systems could print
out any information requested and pro-
duce a hard copy to anyone who is au-
thorized to have such information. These
systems would contain all the bank’s for-
eign exchange transactions on a daily
basis for employes benefit plans as well
as other entities. In this way, all informa-
tion needed to test for compliance would
be available in the United States. Other
commenters suggested that requirements
similar to those provided in the regula-
tions under section 404(b) of the Act
regarding the maintenance of the indicia
of ownership of plan asseis should be
adopted. Specifically, they requested that
the exemption pemmit the required re-
cords to be maintained at foreign locs-
tions described wunder the section
404(b) regulations.

The Department notes that the purpose
of the record mainienance requirement
is to ensure that the persons described in
paragraph Ul(e) of the exemption will
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have access to bank, broker-dealer or af-
filiate records involving covered foreign
exchange transactions. The Department
is unable to determine how the alterna-
tives for holding securities, which are
described in the regulations under sec-
tion 404(b) of the Act, would operate
in the context of a record maintcnance
requirement. If the records were main-
tained outside of the jurisdiction of the
United States Government and became
unavailable for reasons beyond the con-
trol of the bank, broker-dealer or affiliate,
there would be no comparable records
available for determining compliance
with the terms of this exemption. Accord-
ingly, the Department is not persuaded
that the conditions described in the regu-
lations under section 404(b) of the Act
would be appropriate with respect to the
record maintenance requirement.

The Department has considered the
ABA's suggestion to modify the final
exemption to incinde records which are
maintained on a foreign computer system
that could be accessed in the United
States. We note, however, that the ABA
is unable to represent that such records
could always be accessed on a foreign
computer system without the risk of re-
striction by a foreign government. Ac-
cordingly, the Department is unable to
conclude that the final exemption should
be modified to inctude this method of re-
cordkeeping.

The ABA, as well as a numnber of other
conunentators, requested that the Depart-
ment expand the proposed exemption to
include retroactive and prospective relief
for foreign exchange transactions en-
tered into pursuant to a standing authori-
zation, hercinafter “‘standing instruc-
ton.” Similarly, many of those
commenters also requested that the De-
partment amend the definition of the term
“directed transactinn” by modifying the
requirement that the independent plan
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The ABA, a5 well as a number of other
tommentators, requested that the Depart-
ment expand the proposed exemption to
include retroactive and prospective relief
for fgrelgn exchange transactions en-
tered into pursuant t a standing authori-
z_ano’?, hereinafier “standing instruc-
on.”  Similarly, many of those
commenters also requested that the De-
Eaftmeut amend the definition of the term
dm?ctcd transaction” by modifying the
requirement that the independent plan

fduciary effect the foreign exchange
gransaction at & specific exchange rate,

The commentators represent that the
gtilization of a standing instruction is an
integral component in foreign exchange
gransactions mvolving employee benefit

. They further indicate that standing
justructions are necessary to repatriate
relatively miror amounts of income such
gs dividend and interest payments rou-
tinely generated by foreign secucities
which are held by plans. In this regard,
they state that obtaining individual direc-
sions for each income receipt would be
impractical and that plan beneficiaries
would lose investment income due 10 the
time that it would take to receive direc-
tions from investment managers and con-
vert the payments. In addition, many in-
vestment managers who Wish to
effectuate a foreign exchange transaction
do not contact the foreign exchange desk
directly, but instead leave their trading
instructions with their account managees
in the bank's trust or globat area. Trans-
actions effected in this manner can be
bulked or added together with other
transactions from employee benefit plans
as well as other trusts and custodial ac-
counts o as 10 obtain a more beneficial
exchange rate. Under the circumstances
described above, foreign exchange trans-
actions would not meet the definition of
“directed™ as set forth in the proposed
exemption because of the inability to
comply with the requirement that the in-
dependent plan fiduciary designate a spe-
cific exchange rate.

The Department notes that a bank or
broker-dealer engages in violations of
section 406(b) of the Act whenever it
uses its fiduciary authority or control
with respect to the plan assets involved
in the transaction 10 increase the amount
of its compensation by determining the
timing or the specific exchange rate for
the foreign exchange transaction. The
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Department did not propose relief with
respect to such transactions because it
was unable, at the time, to make the find-
ings required under section 408(a) of the
Act, Specifically, the Department was
unable to conclude that the conditions
proposed by the ABA would effectively
and consisiently address the potential for
abuse of discretion by parly in interest
banks or broker-dealers in setting ex-
change rates for foreign exchange trans-
actions,

The commenters have responded to
the Department’s concemns by suggesting
additional conditions which would limit
the amount of discretion that a bank or
broker-dealer would have in executing
the foreign exchange transactions pursu-
ant o standing instructions. Thus, some
of the commenters suggested that the
class exemption could limit relief to
those situations where the triggering
event, such as the receipt of cash divi-
dends, would not be within the control
of the bank or broker-dealer. In addition,
the exchange transaction would have to
take place within a short period of time
following the triggering event. As a fur-
ther limitation on the bank or broker-
dealer, a commenter suggested that the
exchange rate could be set daily prior to
execution of the covered foreign ex-
change ransaction using objective crite-
ria which would be disclosed to and ap-
proved by a plan fiduciary independent
of the bank or broker-dealer. Finally, it
was represented that conditions relating
to the information which must be pro-
vided or made available to the indepen-
dent plan fiduciary could require very
detailed disclosures which would enable

such fiduciary to determine the reason-
ableness of the foreign exchange rates
paid by the plan.

On the basis of the comments received
following publication of the proposed
exemption, the Department believes that

94-20: Final Exemption
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it may be appropriate, under centain cir-
cumstances, to provide relief from sec-
tion 406(h)() of the Act. Pursuant to
the requirements of saction 408(a} of the
Act, however, the Department is required
1o offer interesied persons an opportunity
to present their views and an opportunity
for a hearing before granting an exemp-
tion from section 406(b) of the Act.
Therefore, in order not to delay the publi-
cation of an exemption from section
4006(a) of the Act for foreign exchange
transactions, the Department has decided
L grant the exemption described herein
while it continues {o consider additional
exemptive relicf for foreign exchange
iransactions between a plan and a panty
in interest bank, broker-dealer or affiliate
thereof where [8025] such transactions
are engaged in pursvant Lo a “standing in-
struction.”

Miscellaneous

Quoe cormmenter requested that the De-
partment clacify thal the tertn “foreign
exchange transaction” which s defined
in section [V{a) of the proposed exemp-
tion as “the exchange of the currency of
one nation for the currency of another
nativn or a contract for such exchange”
includes options to buy or sell foreign
currency. The comeenter is concetoed
that a footnote to the supplementary in-
formation accompanying the proposed
exemption which describes foreign ex-
change transactions as “gencrally * * *
cither ‘spot’, ‘forward’, or ‘split' " de-
limits the scope of the literal language
of the exemption. '

The commenter represents that op-
tions contracts operate in a manmner simi-
lar to that of forward contracts. For ex-
-.ample, a forward contract to sell a
specified sum of Yen for dollars would
enable a pany to sell Yen at the agreed
upon rato even if the valuc of Yen de-
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clined over the time period covered by
the forward contract; the same forward
contract would require the counterparty
lo buy Yen from the party at a rate favor-
able to the counterparty if the Yen ap-
preciated during the same time period.
A similar economic result could be
achieved if the party had bought an op-
tion 1o sefl Yon at the forward contract
rate, and sold an option to buy Yen a
the same rate.

After considering his comment, the
Department has decided to amend the
finai exemption to specifically include
options » buy or sell currency.

One commenier requested thal (he De-
partment expand the final exemption to
include relief from section 406 (b)(1) &
(b)}2) of the Act and section
4975(c)XI1)}E) of the Code so that it
would be clear that a fiduciury bank
would not violate those provisions when
it engaged in a foreign exchange transac-
ton if i did not exercise its fiduciary
autherity to cause the plan 1o pay it an
additional fee. The regulations at 29 CFR
2550.408b-2(e)(2) specifically state that
a fiduciary does not engage in an act
described in section 406(h)(1) of the Act
if the fiduciary does not use any of the
authority, contral or responsibility which
makes such person a fiduciary to cause
aplan to pay additional fees for a service
furnished by such fiduciary. Accord-
ingly, the Department has determined
that it is unnecessary to modify the final
exemplion as requested.

Finally, for purposes of clarity, the De-
partment has added a definition to scction
IV of the class exemption. Paragraph (g)
defines the term “employee benefit plan”
for purposes of this class exemption.

General Information
The attention of interested pessons is
directed to the following:
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General Information

] The attention of interesied persons is
dirzcted to the following:

(1) The fact that 2 trasaction is the
subject of an exemption under section
408(a) of the Act and section 4975(c)(2)
of the Code does noi relieve a fiduciary
o other party in interest oc disqualified

n from certain other provisions of
the Act and the Code, including any pro-
hibited transaction provisions to which
fhe exemption does not apply and the
general fiduciary rcsponsibility provis-
jons of section 404 of the Act which
gequire, among other things, that a fidu-
ciary discharge his duties respecting the
plan solely in the interests of the partici-
pants amd bencficiaries of the pian and
in a prudent fashion in accordance with
gection 404(a)(1)(B) of the Act; nor does
itaffect the requirement of section 401(a)
of the Code that the plan must operate for
the exclusive benefit of the employees of
the employer maintaining the plan and
their beneficiaries;

(2) The exemption, will not extend to
transactions prohibited under section
406(b) of the Act and section 4975(c)1)
(E) and {F) of the Code;

(3) In accordance with sectiun 408(a)
of the Act and section 4975(cX2) of the
Code, and based upon the entire record,
the Department finds that the exemption
is administratively feasible, in the inter-
cats of plans and of their participants and
beneficiaries and protective of the rights
of the participants and heneficiaries of
plans.

(4) The exemption is supplemental to,
and not in derogation of, any other pro-
visions of the Act and the Code, includ-
ing Stammory or administrative exemp-
tions and transitional rules. Purthermore,
the fact that a transaction 15 subject to
an administeative or statutory exemption
is not dispositive of whether the transac-
tion is in fact a prohibited transaction.

(5) The exemption is applicable (0 a
transaction onty if the conditions speci-
fied in the exemption are met.
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Exemption

Accordingly, the following exemption
is granted under the authority of section
408{a) of the Aci and section 4975{c)(2}
of the Code, and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28, 1975).

Section 1. Transactions

{a) For the period from January I,
1975 1o June 18, 1991, the restrictions
of section 406(a)(1) (A) through (D) of
the Employee Retitement Income Secu-
rity Act of 1974 (the Act) and the taxes
imposed by section 4975 (a) and (b) of
the Internal Revenue Code of 1986 (the
Code) by reason of Code section
4975cK 1} (A) through (D) shalt not
apply to any foreign exchange transac-
tion between a bank or broker-dealer or
an affitiate thereof and an employce ben-
efit plan with respect lo which the bank
or broker-dealer or affiliate thereof is a
trustee, custodiapn, fiduciary or other
party in interest, provided that (i) the
transaction is directed (within the mean-
ing of section TV(e)) on behalf of the
plan by a fiduciary which is independent
of the bank. the broker-dealer, and aqy
affiliate thereof, and (i) the conditions
set forth in section II are met.

(b) Bifective June 18, 1991, the re-
strictions of section 406{a)}) (A)
through (D} of the Act and the (axes
imposed by section 4975 (a) and (b) of
the Code by reason of Code section
4975(c)(1) (A) through (D) shall nol
apply to any foreign exchange transac-
tion between a bank or broker-dealer or
an affiliate thereof and an employse ben-
efit plan with respect to which the bank
or broker-dealer or an affiliate thereof is
a trustee, custodian, fiduciary, or other
party in interest, provided that (i) the
transaction is directed (within the mean-
ing of section IV(e)) on behalf of the
plan by a fiduciary which is independent

34-20: Final Exemption



1006 ERISA Class Exemptions

of the bank, the broker-dealer, and any
affiliate thereof, and (ii} all of the condi-
tions set forth in sections 11 and I are
met.

Seciion {l. General Conditions

Section | of this exemption applies
only if the following conditions of this
section II are satisfied. Tn the case of
transactions described in section Ib), alt
of the conditions specified in section III
below must also be satisfied.

{a) Al the time the wansaction is cn-
tered into, the terms of the transaction
are not less favorable wo the plan thae the
terms generally available in comparable
arm's length foreign exchange transac-
tions between unrelated parties.

(b} Neither the bank, the broker-
dealer, nor any affiliate thereof has any
discretionary authority or contol with
respect to the investment of the plan
assets involved in the transaction of ren-
ders investment advice (within the mean-
ing 0f 29 CFR 2510.3-21(c)) with respect
(o the investments of those assets.

Section HI Specific Conditions

Section I(b) of this exemption applies
only if the conditions specified in [8026)
section H above and the following condi-
tions are satisfied:

(a) At the time the transaction is en-
tered inlo, the erms of the raasaction
are not less favorable to the plan thaa the
terms afforded by the bank, the broker-
dealer, or any affiliate thereof in compa-
rable arm’s length foreign exchange
transactions involving unrelated parties.

(b) The bank, or broker-dealer, main-
tains at alt times written policies and pro-
cedures regarding the handling of toreign
exchange transactions with plans with
respect to which the bank or broker-
dealer 15 a trustes, custodian, fiduciary
or other party in interest or disqualified
person which assure that the person acl-
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ing for the bank or broker-dealer knows
that he or she is dealing with a plan.

{c} A written confirmation statesnent
is issued with respect to each covered
transaction to the independcat pian fidy-
ciery who directs the transaction for
the plan.

The confirmation shall disclose the
following information:

{1} Account name:

{2) Transaction date;

(3) Exchange rates;

(4) Setlement date;

(3) Currencies exchanged:

(i) Identity of the currency sold;

(ii) The amount sold:

(iii) dentity of the currency pur-
chased:

(iv) The amount purchased.

The confirmation shall be issued in no
event more than 5 business days after
execution of the transaction.

(d} The bank or broker-dealer, or af-
filiaic thescof, maimaing within territor-
ies under the juntsdiction of the United
States Government, for a period of six
years from the date of the iransaction, the
records necessary to enable the persons
described in paragraph (e} of this section
to determine whether the applicable con-
ditions of this exemption have been met,
Notwithstanding these recordkeeping re-
quircments, a prohibtied fransaction will
not be considered 0 have occwred if,
due to circomstances beyond the bank's
or broker-dealer’s conirol, the records
are lost or destroyed prios 1o the end of
the six-year period, and no fiduciary of
a plar who is independent of the bank
or broker-dealer or any affiliate thereof,
which engages in a transaction covered
by the exemption, shall be subject to the
civil penalty that may be assessed under

502(i) of the Act, or to the laxes imposed
by section 4975 (a) and (b) of the Code,
solely because the records are not main-
tained by the bank, the broker-dealer, or
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ing for the bank or broker-dealer its affiliate, or are not made available for

that he or she is dealing with a plan, © cxamination by the bank or broker-dealer

_ {c) A written confirmation staten or affiliate as required by paragraph (e)

is 1ssued with respect 1o each coye pelow.

transaction to the independent plan fig {e)i) Except as provided in subpara-

ciary who directs the transaction ill- graph (i) of this paragraph and notwith-

the plan. ! standing any provisions of subsection
The‘ confirmation shal| disclose (aX2) and (b) of section 504 of the Act,

following information: the records referred to in paragraph (d)
{I) Account name; of this Section are available at their cus-
(2) Transaction date; tomary location for examination, upon
(3) Exchange rates; reasonable notice, during normal busi-
(4) Settlement date; pess hours by:
(3) Currencies exchanged: (A) Any duly authorized employee or
(i) Identity of the currency sold; sentative of the Department of La-
(i1} The amount sold; bor or the Internal Revenue Service.

(1) Identity of the curtency, i (B} Any fiduciary of a plan who has
chased; authority to acquire or dispose of the

(iv) The amount purchased. * assets of the plan involved in the foreign

The confirmation shall be issyed § exchange transaction or any duly author-
event more than 5 business day. ized employee and representative of
execution of the transaction, _ such fiduciary.

(d) The bank or broker-dealer, ¢ " (C) Any contributing employer to the
filiate thereaf, maintains within - plan involved in the foreign exchange
1es under the jurisdiction of the Ut fransaction or any duly authorized em-
States Government, for a period gf° ployee or representative of such em-
years from the date of the transactiof ployer.
records necessary 1o enable the per: (i) None of the persons described in
described in paragraph (e) of this s subparagraphs (B) and (C) shali be au-
0 determine whether the applicals ithorized to examine a bank’s or broker-
ditions of this exemption have been 1 - dealer’s trade secrets or commercial or
Notwithstanding thesc record financial information of a bank or broker-
quirements, a prohibited transacti dealer or an affiliate thereof which is

not be considered to have occu privileged or confidential.
{ue to circumstances beyond the

 broker-dealer's control, the

ire lost or destroyed prior to the
he six-year period, and no fid

+ plan who is independent of th
« broker-dealer or any affiliate t
thich engages in a transaction ¢
¥ the exemption, shall be subject
tvil penalty that may be assessed |
02(i) of the Act, or to the taxes im
¥ section 4975 (a) and (b) of the
Mely because the records are not ;
ined by the bank, the broker-dealer,

Section IV. Definitions and General
Rules

For purposes of this exemption.

(a) A “foreign exchange transaction”
means the exchange of the currency of
one nation for the currency of another
nation, or a contract for such an ex-
cthange. The term foreign exchange
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transaction includes options contracts on
foreign exchange wansactions.

(b) A “bank” means a bank which is
supervised by the United Siates or a State
thereof, or any affiliate thereof.

{c) A “broker-dealer means a broker-
dealer registered under the Securities Ex-
change Act of 1934, or any affiliate
thereof,

(d) An “affiliate” of a bank or broker-
dealer means any entity directly or indi-
rectly, through one or more intermediar-
ies, controlling, controlled by, or under
common confrol with such bank or bro-
ker-dealer.

(e) The term “control” means the
power 10 exercise a controlling influence
over the management or policies of a
person other than an individual.

(f) A foreign exchange transaction in-
volving assets of an employee benefit
plan shall be considered “directed” only
where the independent plan fiduciary
who has not been appointed by the bank
or broker-dealer or affiliate thereof, di-
rects such bank or broker-dealer or affil-
iate thereof to effect the purchase or sale
of a specific amount of currency at a
specific exchange rate.

(g) For purposes of this exemption,
the term “employee benefit plan” refers
to a pension plan described in 29 CFR
2510.3-2 and/or a welfare benefit plan
described in 29 CFR 2510.3-1.

Signed al Washington, DC, this 10th day
of February, 1994.

Alan D, Lebowitz,

Deputy Assistant Secretary for
Program Operations, Pension and
Welfare Benefits Administration, U.S.
Depariment of Labor.

[FR Doc. 94-3607 Filed 2-16-94; 8:45 am]
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