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Re: Comments on Proposed Approval of Information Collection Requirements (OMB Control 
Number 1250-0003) 

Dear Director Williams: 

We are writing on behalf of Littler Mendelson, P.C. to comment on the Office of Federal Contract 
Compliance Program’s (OFCCP) request for reauthorization of the compliance review scheduling letter 
with proposed revisions.  

Founded 80 years ago, Littler Mendelson is the world’s largest law firm dedicated exclusively to the 
practice of labor and employment law. With approximately 1,200 attorneys in 57 offices across the United 
States, Littler Mendelson is devoted to representing management in employment, employee benefits and 
labor law matters. Littler Mendelson also has a group of attorneys dedicated to representing and assisting 
clients in matters before the OFCCP. The firm’s client base ranges from Fortune 100 companies to small 
business owners.  We have represented our clients in connection with hundreds of OFCCP compliance 
reviews. The OFCCP’s compliance review scheduling letter is highly relevant to the Firm’s OFCCP Practice 
and significantly impacts the Firm’s clients. 

As discussed below, OFCCP has substantially underestimated the burden involved in responding to the 
scheduling letter in its current form and substantially underestimates the additional burdens that would 
result from its proposed revisions to the letter.  Of particular concern is OFCCP’s expectation that 
contractors respond to the scheduling letter within 30 days, notwithstanding the fact that the letter 
demands the production of information that contractors are not required to maintain in the ordinary 
course of their operations, and which can be extremely time consuming and burdensome to compile. 

Equally concerning is the fact that OFCCP is unable to show that all the requested information has value 
or, even in instances where additional information may have value, that the agency is able to make good 
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use of this information that contractors are required to maintain and produce at great cost.  The 
documentation that contractors are required to produce in response to the scheduling letter often goes 
unreviewed for months and sometimes appears to never get reviewed by the agency.  Although audits 
frequently last for years, only a small percentage of audits result in outcomes that are even arguably 
meaningful.  It is clear that OFCCP’s compliance process is very broken.  This is a concern that is not only 
shared by most of the contractor community, but which has also been articulated by the U.S. Government 
Accountability Office in a series of reports published between 2016 and 2022.  Under the circumstances, 
it is time for the scheduling letter to be scrutinized and completely overhauled. 

The workplace has changed dramatically since OFCCP last engaged in rulemaking in 2000.  Rather than 
attempting to respond to these changes in a piecemeal fashion through revisions to the scheduling letter, 
OFCCP should instead revise its rules to reflect the realities of the modern workplace.  Until it does that, 
the information requested through the scheduling letter should be limited to what is consistent with 
OFCCP’s current rules and what OFCCP has the ability to use in a meaningful way. 

A primary reason why OFCCP’s audits are so burdensome to contractors and of such limited value to 
anyone is that OFCCP has largely eschewed rulemaking for over 20 years.  During this period OFCCP has 
attempted – through non-regulatory processes – to radically change its processes and procedures.  
Unfortunately, without the discipline of formal rulemaking, including the obligation to hear and respond  
to constructive feedback from contractors and employees and their representatives, OFCCP is unable to 
recognize the extent to which its existing requirements have become irrelevant or unworkable given 
changes in business and employment models, fails to appreciate the immense burden which its 
requirements impose on contractors, and squanders the opportunity to promote diverse workplaces that 
provide good jobs and opportunities to all Americans.  

In November 2000, OFCCP completed a process of formal rulemaking that substantially revised its prior 
rules.  The revisions were intended to “refocus the regulatory emphasis from the development of a 
document that complies with highly prescriptive standards, to a performance-based standard that 
effectively implements an affirmative action program into the overall management plan of the 
contractor.”  65 Fed. Reg. 68021 (November 13, 2000).  Since then, OFCCP’s expectations have changed 
with every change in presidential administration, with OFCCP often seeking to return to highly prescriptive 
standards with little regard for their practical value, while at other times taking a more results-oriented 
approach.  The result of this constant change through sub-regulatory means is that OFCCP regularly takes 
positions and makes demands for which there is no legal support, compliance officers and regional 
managers often act in a manner that is inconsistent with the agency’s (current) official positions, and 
contractors waste time and resources trying to comply with technical requirements which serve no 
purpose. OFCCP should abide by its obligations under the Administrative Procedure Act and the 
Paperwork Reduction Act, abandon its attempt to regulate through FAQs, information collection tools, 
and other sub-regulatory means, and conduct a serious review and revision of its rules so as to bring them 
into alignment with the workplace as it exists in 2023. Only in this manner will OFCCP support contractors 
in providing great employment opportunities to women, minorities, veterans, individuals with disabilities, 
and all American workers. 
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In the context of these overarching concerns, we have the following comments regarding specific 
components of OFCCP’s proposals. 

The 30-Day Response Period 

It is reasonable and appropriate to require contractors to produce within 30 days of receipt of the 
scheduling letter those documents that contractors must prepare and maintain in the ordinary course of 
their operations.  The problem with the 30-day response period is that, in the ordinary course, contractors 
are not required to maintain much of the information requested by the scheduling letter.  As discussed 
below, OFCCP’s rules do not require contractors to maintain some or all the data sought by Items 7-15 
and 18-24 of the proposed scheduling letter either for the time periods and/or in the format in which the 
letter requires that data to be produced.  For many employers producing the data that OFCCP wants to 
require may not be possible within 30 days and will be unreasonably burdensome even if additional time 
is provided. OFCCP should exclude from the 30-day production requirement those data which the rules 
do not require contractors to maintain in the normal course of their business. 

The Scheduling Letter 

Page One: Adding in an option for the scheduling letter to be issued via email with a read receipt 
requested. 

 We have no objection to permitting OFCCP to transmit the scheduling letter by email.  However, 
the time for responding should not begin until after affirmative acknowledgment of receipt by the 
contractor.  Absent such an acknowledgment, the letter should have to be transmitted by certified 
mail pursuant to OFCCP’s prior practice.  This is necessary because OFCCP often fails to identify 
the correct person to whom communications should be directed.  The fact that an email has been 
sent to someone and “read” is not sufficient to establish that the email was delivered to the 
appropriate person.    

Page Two: Clarifying that post-secondary institutions and contractors with “campus-like settings,” in 
which the contractor maintains multiple AAPs for the same campus, must submit the requested 
information for all AAPs for that campus located in that city.  OFCCP made this clarification already for 
post-secondary institutions in a recent Scheduling Methodology.  OFCCP would like to align its approach 
in the scheduling letter to clarify this issue for employers, promote the prompt production of relevant 
AAPs, and avoid dispute over the compliance obligations of contractors with campus-like settings. The 
change to the scheduling letter makes clear that at the outset of a compliance review for post-secondary 
institutions, contractors must submit all their AAPs for campuses, schools, programs, buildings, 
departments, or other parts of the institution located in that city. With this revised compliance review 
scheduling letter, OFCCP also clarifies that contractors with campus-like settings, such as hospitals and 
information technology companies, are similarly required to produce all AAPs for the campus located 
in that city. Collecting all AAPs for a campus provides a more efficient use of agency resources and 
promotes a broader understanding of an organization’s equal opportunity programs through a holistic 
review of the campus. OFCCP acknowledges that contractors may have additional questions on the 
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requirements of post-secondary institutions and contractors with “campus-like settings” and welcomes 
public comments on what additional guidance OFCCP can provide on this topic. 

              OFCCP’s rules require affirmative action programs to be implemented either by establishment or, 
upon the agency’s agreement by functional unit.  Under its rules, OFCCP may conduct a 
compliance review of an affirmative action program, meaning the review of either an 
establishment or a functional unit.  The only exception to this limitation was created through 
rulemaking.  41 CFR §60-2.30 permits OFCCP to expand a compliance evaluation beyond a 
headquarters establishment in the context of a corporate management compliance evaluation if 
certain conditions are met.  Otherwise, an audit must be limited to the establishment that was 
selected for review.  In attempting to require contractors to prepare and submit plans by campus, 
OFCCP is seeking to fundamentally change its existing rules regarding plan preparation and the 
conducting of compliance reviews.  Such fundamental and far-reaching changes to OFCCP’s 
requirements can only be made through formal rulemaking.  See, 65 Fed. Reg. 68021, 68025. 

 OFCCP’s proposed change should be rejected not only because it could only be made following 
appropriate rulemaking but also because it is simply a bad idea. 

 First, in a campus setting, responsibility for the different plans will often rest with different 
individuals such that coordinating responses to such broad requests would be extremely difficult. 

 Second, as shown by audits of institutions of higher education (which already tend to be extremely 
complicated), both OFCCP and contractors struggle when audits cover very large complex 
workplaces.  See, In the Matter of OFCCP v. Google Inc, ALJ No. 2017-OFC-00004 (Recommended 
Decision and Order July 14, 2017) at n. 24 (OFCCP asserts that audit challenges arising from the 
size and complexity of an affirmative action plan including over 21,000 employees would have 
been avoided if the contractor had divided its headquarters plan into multiple establishments 
associated with different campus addresses). 

 Implementation of this proposal would exponentially increase the burden on contractors that are 
being audited as well as the burden on the government.  As OFCCP has, for decades, struggled to 
close even simple audits within reasonable time frames, it is clear that OFCCP would either end 
up having to ignore the additional documentation that this proposal would require contractors to 
produce at great expense or would see further increases in the length of audits.    

 Before making such a fundamental change in its requirements and processes, OFCCP should 
explain why additional information will be relevant and show that the agency will be able to 
process and use the information in a meaningful way and that the value of obtaining this 
information is sufficient to support the additional burden on contractors.  It has thus far failed to 
do so. 
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Page Two: Revising submission instructions to request contractors submit their AAPs and itemized 
listing information electronically. Contractors will be provided with an email address where they can 
send their submission. An OFCCP point of contact will be provided with instructions to contact this POC 
if the contractor wants to discuss a different electronic submission method. The option to submit via 
the United States Postal Service (USPS) or via other delivery services is also available. 

              This is largely consistent with the agency’s present practice and contractor preferences.  However, 
contractors have many legitimate concerns about confidentiality and security. OFCCP should 
explain in a transparent fashion what safeguards the agency is taking to ensure the confidentiality 
and integrity of data it receives from contractors. 

Page Two: Revising the language to clarify that OFCCP may initiate enforcement proceedings if the 
requested information is not provided within 30 calendar days of contractor receipt of the letter. 

            As discussed above, 30 days does not provide contractors with sufficient time in which to respond 
to some portions of the proposed scheduling letter. 

 In addition, the agency’s obligation to proceed with a show cause before moving to enforcement 
is necessary to protect contractors’ rights to due process and to avoid wasting taxpayer funds by 
precipitously pursuing ill-advised enforcement actions. In 2000, OFCCP correctly recognized that 
removing the show cause obligation from its rules required formal rulemaking and also decided 
after notice and comment not to remove the requirement.   65 Fed. Reg. at 68025-6.  

 To the extent that OFCCP would argue that its proposed revision is consistent with 41 CFR §60-
1.26(b)(1), which sets forth exceptions to the general rule that a show cause notice must be issued 
whenever administrative enforcement is contemplated, we note that the proposed change to the 
language of the scheduling letter misleadingly implies the existence of an exception that is far 
broader than that set forth in the rules. 

The Itemized Listing 

Item 4 

Expanding the scope of Item 4 to include all of 41 CFR § 60-2.14. This item, as proposed, would read as 
follows: 

 For each job group, a determination of minority and female availability pursuant to 41 CFR § 
60-2.14. 
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This change would ensure that OFCCP can verify contractors are meeting all their obligations under 60-
2.14. As written in the previous version, OFCCP only requested a determination of minority and female 
availability that considered the factors given in 60-2.14(c)(1) and (c)(2). However, 60-2.14 includes other 
requirements that were disregarded in the previous itemized listing. For example, the expansion of 
scope now requires the contractor to provide documentation to OFCCP demonstrating the 
consideration of the most current and discrete statistical information available, its reasonable 
recruitment area, and the pool of promotable, transferable, and trainable employees. This change 
allows OFCCP to better assess whether the contractor is in full compliance with all provisions of 41 CFR 
§ 60-2.14. 

             In general, we have no objection to the new language that the agency is proposing but strongly 
disagree with OFCCP’s stated belief that this change in language would require contractors to 
produce, as part of their desk audit submission, any more information than is currently produced 
by contractors that are in compliance with the agency’s rules.                             

 In our opinion, this proposed change would make no difference as to what contractors are 
required to produce in response to the scheduling letter – which is the availability analysis that 
the contractor has in place as part of its current affirmative action plan, which is already subject 
to all the requirements of Section 60-2.14.  If OFCCP wishes to further review the sufficiency of 
the contractor’s compliance with this section, that should properly be done after the agency has 
reviewed the desk audit submission and determined that it has reasons to believe that the 
contractor’s availability analysis is not compliant. 

Item 7 

Adding a new item requesting a list identifying all action-oriented programs designed to correct any 
problem areas identified pursuant to 41 CFR § 60-2.17(b). 

OFCCP’s regulations at 41 CFR § 60-2.17(b) require contractors to perform in-depth analyses of their 
total employment process to determine whether and where impediments to equal employment 
opportunity exist. At a minimum, the contractor must evaluate whether there are problems with 
minority or female utilization; selection disparities; gender-, race-, or ethnicity-based compensation 
disparities; disparities in the employment or advancement of minorities or women; and any other areas 
that might impact the success of the AAP. By proactively conducting this self-analysis, contractors can 
determine whether impediments to equal employment opportunity exist and develop action-oriented 
programs to address these problems, as required by 41 CFR § 60-2.17(c). OFCCP does not currently 
collect information about a contractor’s action-oriented programs with the current compliance review 
scheduling letter. Adding this item to the letter will allow OFCCP to more thoroughly review contractors’ 
compliance in this important area, as well as enable OFCCP to understand the action-oriented programs 
that a contractor is undertaking as part of its AAPs at the beginning of a compliance review.  
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 As drafted by OFCCP, this item does not require contractors to produce information regarding 
identified problem areas or the methodologies or analyses used to identify problem areas.  We 
have no objection to a request for the production of a list of action-oriented programs.   

Item 8 (Previously Item 7) 

Revising Item 8 to provide more specificity on the documentation a contractor must submit regarding 
their Section 503 outreach and positive recruitment efforts. Specifically, OFCCP proposes adding “The 
documentation should also indicate whether you believe the totality of your efforts were effective” to 
the current language. Inclusion of the proposed language will result in the following proposed Item 8: 

 Documentation of appropriate outreach and positive recruitment activities reasonably 
designed to effectively recruit qualified individuals with disabilities, and an assessment of the 
effectiveness of these efforts as provided in 41 CFR § 60-741.44(f). This includes documentation 
of all activities undertaken to comply with the obligations at 41 CFR § 60-741.44(f), the criteria 
used to evaluate the effectiveness of each effort, and whether you found each effort to be 
effective. The documentation should also indicate whether you believe the totality of your 
efforts were effective. In the event the totality of your efforts were not effective in identifying 
and recruiting qualified individuals with disabilities, provide detailed documentation describing 
your actions in implementing and identifying alternative efforts, as provided in 41 CFR § 60-
741.44(f)(3). 

Contractors have expressed confusion over what documentation is sufficient for their Item 8 
submission. Adding in a requirement that the documentation indicate whether the contractor believes 
the totality of its efforts was effective provides for greater specificity of the information contractors 
must provide to document their outreach and recruitment efforts and their assessment of the 
effectiveness of these efforts. This addition will promote uniformity in contractors’ submissions and 
ensure consistency in what OFCCP is requesting across field offices as well as allow OFCCP to more 
efficiently assess whether the contractor is in full compliance with 41 CFR § 60-741.44(f). 

 In our experience, the problem with this item is that compliance officers have been very 
inconsistent in determining what documentation is acceptable.  Simply adding in a requirement 
that the contractor address the totality of its efforts seems unlikely to result in any greater 
consistency.  This additional burden is not linked to an identification of a problem area but rather 
as written requires more data production even if or in areas where the benchmarks have been 
met. 

Item 11 (previously Item 10) 

Revising Item 11 to provide more specificity on the documentation a contractor must submit regarding 
their Section 503 utilization analysis. The current scheduling letter request reads as follows: 
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 The utilization analysis evaluating the representation of individuals with disabilities in each job 
group, or, if appropriate, evaluating the representation of individuals with disabilities in the 
workforce as a whole, as provided in 41 CFR § 60-741.45.  If you are six months or more into 
your current AAP year on the date you receive this listing, please also submit information that 
reflects current year progress. 

OFCCP proposes revising this item to the following: 

 The utilization analysis evaluating the representation of individuals with disabilities in each job 
group, or, if appropriate, evaluating the representation of individuals with disabilities in the 
workforce as a whole, as provided in 41 CFR § 60-741.45. If any underutilization of individuals 
with disabilities is identified, provide a description of the steps taken to determine whether and 
where impediments for equal employment opportunity exist in accordance with 41 CFR § 60-
741.45(e). Per 41 CFR § 60-741.45(e) and (f), this description shall include your assessment of 
personnel processes, the effectiveness of your outreach and recruitment efforts, the results of 
your affirmative action program audit, any other areas that might affect the success of the 
affirmative action program, and a description of action-oriented programs developed and 
executed to correct any identified problem areas. Provide this information for the immediately 
preceding AAP year. If you are six months or more into your current AAP year on the date you 
receive this listing, provide the information that reflects your progress for at least the first six 
months of the current AAP year. 

Through this proposed language, OFCCP is including a request for a more detailed description of 
contractors’ compliance, as required in 41 CFR § 60-741.45(e) and (f).  Requiring the submission of these 
additional items will promote uniformity in contractors’ submissions and ensure consistency in what 
OFCCP is requesting to review across field offices. Also, contractors have expressed confusion over what 
documentation is sufficient for their Item 11 submission, and the more detailed request provides 
greater specificity about what information contractors must provide regarding their utilization analysis. 

 There has never been any confusion regarding old Item 10 which only required production of the 
utilization analysis and did not require any additional documentation.  New Items 8 and 11 are 
duplicative (or at least overlapping).  The proposed changes to New Item 11 should be rejected.   

Item 12 (previously Item 11) 

Revising Item 12 to provide more specificity on the documentation a contractor must submit regarding 
their VEVRAA outreach and positive recruitment efforts. Specifically, OFCCP proposes adding “The 
documentation should also indicate whether you believe the totality of your efforts were effective” to 
the current language. Inclusion of the proposed language will result in the following proposed Item 12: 
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 Documentation of appropriate outreach and positive recruitment activities reasonably 
designed to effectively recruit qualified protected veterans, and an assessment of the 
effectiveness of these efforts as provided in 41 CFR § 60-300.44(f). This includes documentation 
of all activities undertaken to comply with the obligations at 41 CFR § 60-300.44(f), the criteria 
used to evaluate the effectiveness of each effort, and whether you found each effort to be 
effective. The documentation should also indicate whether you believe the totality of your 
efforts were effective. In the event the totality of your efforts were not effective in identifying 
and recruiting qualified protected veterans, provide detailed documentation describing your 
actions in implementing and identifying alternative efforts, as provided in 41 CFR § 60-
300.44(f)(3). 

Contractors have expressed confusion over what documentation is sufficient for their Item 12 
submission. Adding in a requirement that the documentation indicate whether the contractor believes 
the totality of its efforts was effective provides for greater specificity of the information contractors 
must provide to document their outreach and recruitment efforts and their assessment of the 
effectiveness of these efforts. This addition will promote uniformity in contractors’ submissions and 
ensure consistency in what OFCCP is requesting to review across field offices as well as allow OFCCP to 
more efficiently assess whether the contractor is in full compliance with 41 CFR § 60-300.44(f). 

 Our concerns with this proposed revision are the same as were discussed in connection with 
proposed Item 8 (Previously Item 7). 

Item 15 (previously Item 14) 

Adding language that clarifies that OFCCP is seeking information regarding the VEVRAA hiring 
benchmark that the contractor establishment is using for the current AAP year. This is consistent with 
the current requirements, but OFCCP is adding this language for clarity. 

 We don’t understand this proposal.  When a contractor responds to the Itemized Listing, the 
only documentation of the contractor’s performance relative to the hiring benchmark is going to 
be based on hiring that occurred during the prior plan year.  Hiring during the prior plan year 
must be based on the benchmark that applied during that prior plan year.  The current year 
benchmark will only apply if the timing of the audit requires the contractor to provide 
information on hiring during the first six months of the current plan year.  OFCCP’s proposed 
revision would create a great deal of confusion.   

 In our experience, neither contractors nor compliance officers have had any difficulties in 
interpreting and applying current Item 14.   

 

 



Ms. Tina T. Williams 
January 19, 2023 
Page 10 

  

littler.com 

Item 16 (previously Item 15) 

Adding in a request for post-secondary institutions to submit copies of their Integrated Postsecondary 
Education Data System (IPEDS) Human Resources Survey Component data collection reports for the last 
three years. 

Post-secondary institutions do not submit EEO-1 Reports to EEOC. The IPEDS is the equivalent of an 
EEO-1 Report for post-secondary institutions. Having this information from post-secondary institutions 
at the beginning of a compliance review will allow OFCCP to conduct more efficient analyses. 

            OFCCP should cease to accept either EEO-1 reports or IPEDS until it has obtained legislation either 
holding OFCCP to the same standards of confidentiality that apply by statute to the Equal 
Employment Opportunity Commission or establishing the standard that is to apply.   

 We also respectfully suggest that OFCCP does not have authority to require educational 
institutions to submit IPEDS.  Although OFCCP’s legal authority to obtain EEO-1 reports may be 
subject to question, the agency has at least engaged in rulemaking relating to this purported 
requirement.  See 41 CFR § 60-1.7.  The filing of IPEDS is not required by Executive Order 11246 
and the IPEDS include data that is not relevant to the laws that OFCCP enforces. 

 Finally, OFCCP offers no explanation as to how obtaining IPEDS would result in more efficient 
analyses. 

Item 19 (new item) 

Adding a new item requesting documentation of a contractor’s policies and practices regarding all 
employment recruiting, screening, and hiring mechanisms, including the use of artificial intelligence, 
algorithms, automated systems, or other technology-based selection procedures. 

Increasingly, contractors are adopting automated technologies within their hiring and recruitment 
processes. Use of these technologies may lead to instances of screening or selection bias, for example, 
assigning lower ratings to minority or women candidates in a screening process. Individuals with 
disabilities are also at risk of exclusion from the use of these tools. Addition of this requirement will 
allow OFCCP to assess the contractor’s use of such technology to determine whether these tools are 
creating barriers to equal employment opportunity. 

 The new request for documentation relating to artificial intelligence, algorithms, automated 
systems, or other technology-based selection procedures is problematic.  These terms mean 
different things to different people, states, and vendors.  Vendors do not disclose their algorithms 
within a dynamic or static AI tool so the company would not be able to provide much other than 
what is on the box.  Compliance officers have little to no understanding of these new technologies 
and do not have any methodology or tools to evaluate them. The terms are also too generic and 
vague, and more clarification would be needed before we could accurately respond to this 
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one.   Moreover, if the data produced in an audit does not indicate possible disparate impact, 
there is no reason to delve into the use of technology-based selection procedures.  Where there 
are indicators of disparate impact, OFCCP may, of course, then conduct further discovery. 

Item 20 (previously Item 18) 

• Modifying Item 20(c) to require contractors to identify whether a promotion is 
“competitive” or “non-competitive,” as well as including the previous supervisor, current 
supervisor, previous compensation, and current compensation. 

• Adding a requirement to Item 20(c) for contractors to provide documentation of their 
established policies and practices related to promotions. 

• Modifying Item 20(d) to require contractors to break down the number of terminations by 
reason for termination (e.g., retirement, resignation, conduct, etc.) and to provide the 
gender and race/ethnicity information for each. 

• Adding Item 20(e) to request the total number of employees, by gender and race/ethnicity, 
as of the start of the immediately preceding AAP year for each job title or job group. 

This additional information is vital in ensuring that OFCCP has all the necessary data to conduct a 
thorough and timely desk audit. Specifically, to create accurate pools for the promotion and 
termination impact ratio analyses, OFCCP needs information on the type of promotion or termination 
and the number of employees in each job group or job title as of the start of the immediately preceding 
AAP year. Additionally, OFCCP requires information on previous supervisors, current supervisors, 
previous compensation, and current compensation. These additional factors provide OFCCP 
information necessary for thorough analysis. Under the current compliance review scheduling letter, 
contractors are not required to provide this information. As a result, OFCCP often submits a follow-up 
request to the contractor requesting this information. This additional step in the process causes delays 
in the overall compliance review. Additionally, contractors have expressed concerns that OFCCP does 
not understand a contractor’s promotion or termination policies at the outset of the review and does 
not differentiate between “competitive” and “non-competitive” promotions and voluntary and non-
voluntary terminations when conducting their analyses. Adding in this new language will address these 
concerns and promote the timely and efficient exchange of information.  

For purposes of this proposed collection, OFCCP defines a “competitive promotion” as a promotion of 
a candidate who was considered amongst a pool of other candidates. OFCCP defines a “non-competitive 
promotion” as a promotion of a candidate who was not considered amongst a pool of other candidates 
(e.g., “in-line” and “step”) promotions.  

OFCCP is not including its proposed definitions of “competitive promotion” and “non-competitive 
promotion” within the compliance review scheduling letter. These definitions will be included in future 
FCCM updates and in an FAQ, available on OFCCP’s website. 



Ms. Tina T. Williams 
January 19, 2023 
Page 12 

  

littler.com 

OFCCP acknowledges that it may be difficult for some contractors to determine which of their 
promotions are “competitive” and “non-competitive,” even with the clarification above as to how 
OFCCP interprets these terms. OFCCP welcomes public comments on the proposed definitions for the 
terms “competitive promotion” and “non-competitive promotion” as well as on what additional 
guidance OFCCP can provide on this topic to provide greater clarity to contractors. 

 First, the proposed changes not only substantially increase the amount of data that must be 
provided but require the production of data that contractors are not required to maintain in the 
ordinary course.  If OFCCP is going to require this type of data, the time provided for a response 
to the scheduling letter needs to be increased from 30 days to an absolute minimum of 90 days.  

 Second, it is common to have job openings for which both internal and external candidates are 
considered.  For this reason, the better practice is usually to look at all competitive selections as 
a group rather than trying to distinguish between promotions and hires.  Unfortunately, OFCCP 
already has trouble dealing with competitive selections that involve applicant pools that include 
both external and internal candidates.  The proposed changes will only exacerbate that 
confusion.   

 Third, most HRIS systems do not distinguish between competitive and non-competitive selections.  
Identifying the type would greatly increase the burden on the larger federal contractors 
particularly those that have hundreds if not thousands of selections. Often the process to identify 
the type of promotion becomes a manual one and this requirement alone could easily take up to 
40 hours or even more depending on the volume.   

 As for the terminations, again the OFCCP is placing more burden onto the contractor before any 
indicators have been identified.  We recommend leaving the current requirement in place and if 
any indicators are identified the agency can request termination reasons and counts just as it does 
now. 

Item 21 (previously Item 19) 

• Updating the employee-level compensation data request to require two (2) snapshots of data. 
The first snapshot is as of the date of the organizational display or workforce analysis and the 
second snapshot is as of the date of the prior year’s organizational display or workforce analysis. 

Under the current compliance review scheduling letter, contractors are only required to provide one 
compensation snapshot, as of the date of the current organizational display or workforce analysis. 
However, OFCCP has the authority to review employment activity data covering a period beginning two 
years before the date the contractor received the compliance review scheduling letter. 

Under current procedures, OFCCP is only seeking an additional snapshot, data as of the date of the prior 
year’s organization display or workforce analysis, when the desk audit reveals a potential disparity. This 
approach is inefficient because requesting additional data delays the compliance review process. 
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Further, reviewing more data during the desk audit will allow OFCCP to better identify whether there 
is systemic pay discrimination happening at a contractor’s workforce and whether the potential 
discrimination was ongoing prior to the first snapshot, but within the two-year period for which OFCCP 
can seek documents. This change will benefit employees who may have been subject to pay 
discrimination that OFCCP is able to remedy and will provide OFCCP with more information to 
determine which cases are worth pursuing for further investigation. OFCCP will update subregulatory 
guidance, including but not limited to the FCCM and FAQs, as needed based on the final outcome of this 
proposed revision. 

• Revising Item 21 to clarify that temporary employees include those provided by staffing 
agencies.  

Under the current compliance review scheduling letter, OFCCP requests compensation on temporary 
employees. This clarification will reduce the number of follow-up requests that OFCCP makes to 
contractors to conduct a desk audit, to improve the efficiency of the agency’s compliance evaluations. 

• Revising Item 21(b) to list the additional compensation factors contractors must include it its 
submission.  

Requiring information on additional factors that affect pay will ensure OFCCP is conducting a 
meaningful compensation analysis in a manner that aligns with contractors’ pay practices. This 
additional information will help OFCCP better understand a contractor’s pay policies, thereby 
conducting a more accurate and efficient compensation analysis at the desk audit. While contractors 
have expressed concerns of OFCCP not fully understanding their pay policies during the desk audit, 
contractors often fail to provide the necessary information at the desk audit stage and are not required 
to do so under the current compliance review scheduling letter. Obtaining more information at the desk 
audit stage will also reduce the number of additional data requests sent to contractors. 

• Revising Item 21(c) to require the submission of documentation and policies related to 
compensation. Also, adding in more details as to what a contractor must submit (e.g., policies, 
guidance, or trainings regarding initial compensation decisions, compensation adjustments, the 
use of salary history in setting pay, job architecture, salary calibration, salary benchmarking, 
compensation review and approval, etc.). 

Like the compensation factors in Item 21(b), having these additional items will ensure that OFCCP has 
the information necessary to understand the contractor’s specific pay policies and can conduct a more 
meaningful pay analysis. 

              The OFCCP is looking to double the burden on contractors again before any indicators have been 
identified with the compensation practices.  Requesting a second snapshot does not better the 
statistical models that are created to analyze a contractors compensation practices.  In fact, with 
employee changes from year to year it will not be an apple-to-apple comparison and could expand 
the audit to include employees outside the scope of the AAP under audit.  In addition to increasing 
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the burden, this will also add the countless hours to document production that will inevitably 
come from Compliance officers who already struggle to understand the complexities of 
compensation systems. 

 Moreover, for companies that have undergone mergers, recent system conversions or those that 
have dynamic systems, pulling compensation data as of a previous date can be very challenging 
and costly.  

 OFCCP is seeking to require contractors to provide information on staffing agency employees.    
These are employees of a separate unrelated company in which the contractor has no say with 
regard to pay decisions.  Contractors generally do not have access to information on these 
individuals who are employed by a third party and certainly have no authority to share 
information on such individuals with the government.  Nor does OFCCP have jurisdiction over 
employees of a staffing agency unless the agency is, itself a federal contractor or subcontractor 
and OFCCP has properly selected the agency for a compliance review in accordance with 
constitutional standards. 

 21(b):   Compensation systems are very complex, and pay is determined by many different 
variables depending upon prior experience, market, hot skills, job title and industry just to name 
a few.  Often this information is not maintained electronically and requires a great deal of 
resources to research and gather together for an entire submission.  The agency is now looking to 
increase an already very burdensome process from 1 year to 2 years.  Again, all this information 
is being requested before any areas or indicators have been identified. The burden should be on 
the OFCCP to identify areas where more clarification is needed before asking a contractor to 
spend countless hours and resources identifying the factors for each job title. 

Item 22 (new Item) 

Adding language that requests contractors submit documentation that the contractor has satisfied its 
obligation to evaluate its “compensation system(s) to determine whether there are gender-, race-, or 
ethnicity-based disparities,” as part of the contractor’s “in-depth analyses of its total employment 
process” required by 41 CFR 60-2.17(b)(3). This documentation must demonstrate at least the following: 

o When the compensation analysis was completed; 

o The number of employees the compensation analysis included and the number and 
categories of employees the compensation analysis excluded; 

o Which forms of compensation were analyzed and, where applicable, how the different 
forms of compensation were separated or combined for analysis (e.g., base pay alone, base 
pay combined with bonuses, etc.); 

o That compensation was analyzed by gender, race, and ethnicity; and 
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o The method of analysis employed by the contractor (e.g., multiple regression analysis, 
decomposition regression analysis, meta-analytic tests of z-scores, compa-ratio regression 
analysis, rank-sums tests, career-stall analysis, average pay ratio, cohort analysis, etc.). 

Having this information at the outset of a desk audit will enable OFCCP to conduct a more efficient 
analysis of a contractor’s compensation for systemic discrimination, rather than waiting to request the 
documentation only if the desk audit reveals disparities in pay or other concerns about the contractor’s 
compensation practices. 

 OFCCP is trying to bootstrap sub-regulatory guidance into requirements.  OFCCP’s stated purpose 
for requesting this information (“to conduct a more efficient analysis of a contractor’s 
compensation for systemic discrimination”) shows that the agency is not seeking this information 
to determine compliance with a regulatory requirement (to “evaluate” compensation) but is 
rather seeking to have contractors reveal substantive information that may be properly subject 
to attorney client privilege.  This proposal is not only extremely burdensome but will actually 
discourage contractors from performing meaningful analyses.   

Item 24 (new Item) 

Adding Item 24 to request copies of existing written employment policies concerning equal opportunity, 
including anti-harassment policies, EEO complaint procedures, and employment agreements, such as 
arbitration agreements, that impact employees’ equal opportunity rights and complaint processes, in 
place for the immediately preceding AAP year. If contractors are six months or more into the current 
AAP year at the time of scheduling, contractors are to provide this information for at least the first six 
months of the current AAP year. 

This additional item will allow OFCCP to better assess a contractor’s EEO compliance.  

Reviewing employment policies such as anti-harassment policies and arbitration agreements at the 
onset of a compliance review will help OFCCP understand the systems in place for employees to raise 
concerns. An early review of this documentation will also help OFCCP ascertain whether there are any 
provisions in these employment policies and agreements that limit or interfere with employees’ rights 
under antidiscrimination authorities, including E. O. 11246, Section 503, and/or VEVRAA. OFCCP will be 
better able to determine where to focus its inquiries to have the greatest impact.  

 We have no objection to OFCCP requesting polices relating to equal employment opportunity, 
anti-harassment policies, or complaint procedures.  However, the demand for the production of 
agreements between the contractor and individual employees is unreasonable.  Identifying and 
producing all individual agreements would be tremendously difficult and burdensome and would 
also violate individual employees’ privacy. 
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Item 25 (previously Item 21) 

Revising Item 25 to provide more specificity on the documentation a contractor must submit regarding 
its review of personnel processes. The current compliance review scheduling letter request reads as 
follows: 

 Your most recent assessment of your personnel processes, as required by 41 CFR §§ 60-
300.44(b) and 60-741.44(b), including a description of the assessment and any actions taken or 
changes made as a result of the assessment. 

OFCCP proposes revising this item to the following: 

 Your most recent assessment of your personnel processes, as required by 41 CFR §§ 60-
300.44(b) and 60-741.44(b). This assessment shall include, at a minimum, a description of the 
assessment, any impediments to equal employment opportunity identified through the 
assessment, and any actions taken, including modifications made or new processes added, as a 
result of the assessment. 

OFCCP proposes adding a requirement for a description of any impediments to equal employment 
opportunity identified through the assessment to the Item 25 request. OFCCP did not previously require 
this description be included as part of the itemized listing. Requiring the submission of this additional 
item will promote uniformity in contractors’ submissions and ensure consistency across field offices in 
what OFCCP is requesting to review. Also, contractors have expressed confusion over what 
documentation is sufficient for their Item 25 submission, and the more detailed request provides 
greater specificity about what information contractors must provide to document their compliance and 
allows OFCCP to more efficiently assess whether the contractor is in full compliance with all provisions 
of 41 CFR §§ 60-300.44(b) and 60-741.44(b). 

 As written, this item will not ensure consistency because it is still unclear what they agency is 
expecting.  The agency should focus on driving consistency with its 350 compliance officers so as 
to address the current situation in which what is acceptable for one auditor is not acceptable for 
another. 

 

Additional Issues 

10. Confidentiality of Information 

Some of the information contractors submit to OFCCP during a compliance evaluation may be 
considered business confidential information or personally identifiable information. OFCCP will treat 
records provided by the contractor as confidential to the maximum extent the information is exempt 
from public disclosure under the Freedom of Information Act (FOIA), 5 USC 552. OFCCP will evaluate all 
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information requests pursuant to the public inspection and disclosure provisions of FOIA and DOL’s 
implementing regulations at 29 CFR part 70. 

 OFCCP safeguards and protects personally identifiable information it receives from contractors to the 
maximum extent allowable under the law in accordance with the Privacy Act of 1974, as amended (5 
USC 552a). In addition, the regulation at 41 CFR 60-1.20(f) allows a contractor that is concerned with 
the confidentiality of personally identifiable information such as lists of employee names, reasons for 
termination, or pay data, to use alphabetic or numeric coding or an index. The coding or index for pay 
and pay ranges must be consistent with the ranges assigned to each job group for purposes of the 
compliance evaluation. 

 As discussed above, OFCCP should ask Congress to either adopt the same strict protections on 
submitted information that currently apply to the EEOC under Title VII or else clearly establish the 
standards that will apply to information collected from OFCCP.     

12.          Information Collection Hour Burden 

 The OFCCP is significantly underestimating the burdens associated with its rules and collection 
requirements.  The heavy burden these additional items would place on a contractor add up to 
much more than the stated 39 hours.   

Based on our experience in preparing affirmative action plans and in assisting contractors in 
responding to OFCCP compliance reviews, we know that the time required to prepare responses 
to all the proposed items will vary depending on the size of the establishment being audited and 
the complexity of the contractor’s organization.  However, based on our experience, we are able 
to confidently state that preparing responses to all the proposed items will almost always require 
at least 100 hours and will generally require between 100 and 480 hours. 

In addition, the proposed changes would be particularly problematic for small and medium size 
contractors that do not have the resources to comply with the new obligations that OFCCP is 
seeking to impose through its revisions to the scheduling letter.  Clearly, OFCCP should have 
develop a separate letter and have a different set of expectations for small employers and 
employers with small government contracts.  The burdens that OFCCP imposes often exceed the 
value of doing business with the government and dissuade many employers from accepting this 
work.   
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Thank you for the opportunity to comment on OFCCP’s request for reauthorization of the compliance 
review scheduling letter, including proposed revisions We appreciate your consideration of our 
comments. Please do not hesitate to contact us should you have any questions. 

This continues a pattern of seeking to change the rules of the game without engaging in required 
rulemaking.  Last year the Contractor Portal was plagued by problems that could have been mitigated had 
OFCCP respected the requirements of the Administrative Procedure Act and implemented the new 
requirements through rulemaking.  This year, there will be new problems should OFCCP change the 
scheduling letter without engaging in rulemaking to address existing issues and to identify and address 
the issues that arise from OFCCP’s proposals. 

Respectfully submitted,  

Littler Mendelson, P.C., OFCCP Practice Group 

David J. Goldstein, Chair 
 

 

 
 


