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The Humane Society of the United States (HSUS), the nation’s largest 
animal protection organization representing 11 million supporters, 
submits the following comments to the Food Safety and Inspection 
Service’s (FSIS) information collection regarding industry responses to 
noncompliance records (also termed “establishment responses” and 
referred to on Form 5400-4 as “plant management response[s]”). 74 Fed. 
Reg. 31,909 (July 6, 2009). 
 
The Paperwork Reduction Act of 1995, 44 U.S.C. § 3501 et seq., serves 
several important purposes. It “ensure[s] the greatest possible public 
benefit from and maximize[s] the utility of information created, 
collected, maintained, used, shared and disseminated” and “provide[s] 
for the dissemination of public information on a timely basis, on 
equitable terms, and in a manner that promotes the utility of the 
information to the public and makes effective use of information 
technology.” Id. § 3501(2), (7). As explained below, establishment 
responses to noncompliance records are critical to both the federal 
government and the public for ensuring and assessing compliance with 
federal food safety and humane treatment laws. However, there are 
several ways in which their utility and dissemination could be improved, 
which we will address in turn. 
 

A. Establishment Responses Are Critical for the Performance 
of FSIS’s Functions 

 
FSIS is charged with administering and enforcing the Federal Meat 
Inspection Act, 21 U.S.C. § 601 et seq., the Poultry Products Inspection
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Act, 21 U.S.C. § 451 et seq., the Egg Products Inspection Act, 21 U.S.C. § 1031 et 
seq., and the Humane Methods of Slaughter Act, 7 U.S.C. §§ 1901–1906. FSIS 
personnel must report violations of the statutes and regulations. See, e.g., 9 C.F.R. § 
305.6. As the agency noted in its request for information collection, the 
noncompliance record is the key official record used to document violations of these 
laws and their implementing regulations. It is both necessary for the performance of 
FSIS’s functions and entirely consistent with these laws for FSIS to request 
information from the violating establishments, providing them with an opportunity 
to respond to the noncompliance record. See, e.g., 21 U.S.C. § 462 (providing that 
“the person against whom [a criminal] proceeding is contemplated shall be given 
reasonable notice of the alleged violation and opportunity to present his views orally 
or in writing with regard to such contemplated proceeding”).  
 
The establishment response to a noncompliance record serves at least three 
important functions. It 1) identifies the establishment’s position and actions to help 
the agency take enforcement actions, prevent the problem from recurring, and 
better address the problem should it recur; 2) ensures that the establishment is 
aware of and has thought about the noncompliance, and has taken corrective action; 
and 3) provides assurance to the public that the establishment has considered the 
problem and will take the necessary steps to correct it. 
 
First, plant responses serve a critical role in FSIS’s enforcement of federal law. 
They help FSIS determine the appropriate enforcement actions to take, because 
they demonstrate the seriousness of the problem and the establishment’s 
willingness to fix it. In a noncompliance letter dated September 18, 2003, FSIS 
chronicled a history of noncompliances at a slaughter establishment, explaining its 
past reliance on plant responses in determining the appropriate enforcement action: 
 

Based on your action plan, including commitments, agreements, 
corrective actions and preventative measures addressed to FSIS, the 
suspension was placed in abeyance on March 10, 2003.  

 
Attachment A at 2. Establishment responses also become part of the written record 
about the violation, and as they show the establishment’s knowledge of the 
situation and proposed action, they may be used as key evidence in future 
administrative and/or legal proceedings. 
 
If a noncompliance recurs in the future, both the inspector and the establishment 
will be able to review the establishment’s response to the first noncompliance to 
better evaluate why the problem has not been corrected. It may be that the 
establishment’s planned correction was not properly implemented. For example, in 
a noncompliance record dated September 17, 2003, an FSIS inspector noted that an 
establishment’s handling of a downed cow not only violated the federal regulations, 
but also constituted a “violation of its own stated corrective action plan to prevent 



3 
 

inhumane animal handling and abuses.” See Attachment B at 2. In doing so, the 
FSIS inspector referred to previous instances of noncompliance and letters from the 
plant purporting to have taken corrective actions to prevent a recurrence. See also 
Attachment C at 2 (noting that preventative measures previously identified by the 
establishment “were not in place and hence ineffective”). 
 
It may also be that the planned correction was implemented but has failed to fix the 
problem. When the establishment’s response and plans have been documented in 
the noncompliance record, it is easier for both the inspector and the establishment 
to determine the best steps to take in the event of a future noncompliance. For 
example, FSIS has used a long history of noncompliance and failed corrective 
actions in deciding to take stronger enforcement action against an establishment: 
 

Based on the above findings and your repetitive failures to meet 
regulatory requirements of humane handling and slaughter of 
livestock, and the failure to adhere to your previous commitments and 
agreement, corrective actions and preventative measures, FSIS is 
suspending the assignment of inspectors for the slaughter operations 
at your establishment. 

 
Attachment A at 2.  
 
Second, the establishment response serves the important function of making 
establishments plan for the handling of noncompliance problems, thereby making 
them more attentive to the details of their own operating procedures. As FSIS is 
well aware, there are not enough inspectors to constantly monitor all the activities 
at a regulated establishment. Instead, inspectors may rotate or move around the 
establishment during their shift. Because inspectors may not be present to observe 
if and how noncompliances are corrected, it is important for the establishment to 
monitor itself. Requiring establishments to provide a detailed written response, 
including further planned action, encourages the establishment to fully confront the 
problem, plan a solution, and put that plan into action. It will also provide vital 
information to FSIS inspectors so they know what activities to watch for in the 
future to assess whether the facility has adequately dealt with the problem. 
 
Third, establishment responses are a vital component of the noncompliance record 
for members of the public. Noncompliance records are required to be made available 
to the public pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 et 
seq. Members of the public, including HSUS, frequently seek noncompliance records 
when they are concerned about the safety of the food supply and/or the humane 
treatment of animals slaughtered for human consumption. The establishment 
response provides important information to the public because it describes whether 
any steps were taken to address the problem, and if so, whether those steps were 
adequate and may prevent future threats to the food supply and/or animal welfare. 
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Members of the public may use the establishment response to decide what, if any, 
further actions to take based on the noncompliance. The news media may cite and 
rely on noncompliance records. For example, in a story about the 
Hallmark/Westland investigation and meat recall in 2008, USA Today reported 
that: 
 

USDA issued such a citation in 2005 – when the plant was under its 
current ownership – for infractions including excessive use of electric 
prods on cattle. 

 
Attachment D. Accordingly, it is in the establishments’ best interests to supply a 
response because it can inform concerned members of the public that the 
establishment is taking the matter seriously and has corrected the problem. 
 

B. There Are Several Ways to Enhance the Quality and Utility of the 
Information Collected 

 
Because noncompliance records generally, and establishment responses in 
particular, are pivotal to FSIS’ enforcement and the public’s understanding of the 
effectiveness of federal food safety laws, they must be made as accessible as 
possible. FSIS should enhance their quality and utility by 1) collecting 
noncompliance records and establishment responses for all humane handling 
violations; 2) by making them more accessible to the public; 3) by providing more 
guidance to the industry about the information that should be included in 
responses; 4) by providing more space on the noncompliance form for establishment 
responses; and 5) by providing an opportunity for FSIS inspectors to comment on 
the establishment responses on the noncompliance record form. 
 
First and foremost, it is vital that noncompliance records and written establishment 
responses be required for all humane handling violations, including egregious ones, 
and that these records and responses become part of the FSIS computerized 
database. We urge FSIS to restore this requirement, which was subverted by 
agency action following the Hallmark/Westland investigation. FSIS Notice 16-08 
(Mar. 10, 2008) (requiring a noncompliance record for non-egregious humane 
handling violations, but not for egregious ones). As explained above, noncompliance 
records and the accompanying establishment responses are vitally important for 
ensuring that appropriate corrective and preventative steps are taken and 
maintained, and informing the public about how a problem has been resolved. This 
is especially true in the case of egregious humane handling violations, which cause 
significant animal suffering and are of the utmost importance to members of the 
public concerned about animal welfare. Requiring the use of noncompliance records 
and establishment responses for all humane handling violations will make the 
records more uniform. This, in turn, will improve public access to the information, 
because members of the public will only need to seek one type of record (i.e., 
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noncompliance records) to assess the frequency, seriousness, and corrective 
measures taken for humane handling violations. Requiring the use of 
noncompliance records and establishment responses for egregious humane handling 
violations, as with other violations, will also ensure that their corrective actions will 
be maintained indefinitely, rather than just for the duration of the suspension 
period. 
 
Second, noncompliance records and establishment responses should be more readily 
accessible to the public because they are frequently sought. FSIS should 
consistently make these records available in electronic format, so that they can be 
easily searched. It should also make them available through an online database 
accessible to the public. This will ensure that the public can obtain the records 
quickly. In light of the considerable backlog of FOIA requests before FSIS, members 
of the public are not currently able to obtain noncompliance records at the time an 
incident becomes public, but must instead wait months or even years for a response 
from the agency. Not only does this harm the public, but it is also against the best 
interests of the establishments, which would benefit from the public getting 
information quickly about any steps taken to fix the problem. 
 
Third, the quality of the information collected would be significantly improved if 
FSIS provided more guidance to the industry about the information to include in its 
responses. FSIS Form 5400-4 only asks for responses regarding immediate actions 
and further planned actions. FSIS should ask for more detailed information, and 
should specify that, at a bare minimum, establishments explain: 1) how the 
noncompliance occurred; 2) the immediate actions taken to correct the problem, 
including, for humane handling noncompliances, what steps were taken to alleviate 
animal suffering; 3) what enforcement actions, if any, the establishment took 
against the responsible employee(s); 4) the steps the establishment will take in the 
future to prevent the problem; and 5) if the noncompliance concerned an 
adulterated or potentially adulterated food product, what steps it will take to 
prevent the product from entering the food supply. 
 
Fourth, the noncompliance form must provide more space for establishments to 
write out their responses. The boxes provided on the current form are too small. 
Plants frequently attached their responses on additional pages because the space 
provided is inadequate, as each block only provides an approximately one inch by 
seven inches writing space. See Attachment E. Providing more space would further 
encourage plants to clearly outline and spell out their planned remedial actions. 
 
Fifth, the noncompliance form should provide adequate space for FSIS inspectors to 
write comments on the establishment responses. There may be instances where the 
inspector needs to provide more information about the adequacy or success of an 
establishment’s planned response, or add further clarification about the 
establishment response. Providing such additional space will allow for a more 
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complete written record of the violation, which would better serve the public 
interest. 
 
In conclusion, establishment responses to noncompliance records play a vital role in 
ensuring compliance with federal law and informing the public about the safety and 
welfare of the food supply. They must continue to be collected, and should become 
more detailed and accessible to the public to enhance their utility. 
 
       

Sincerely, 
      
      Tracie Letterman 
      Director of Regulatory Affairs 
      The Humane Society of the United States 
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By Julie Schmit, USA TODAY 

The California meat plant where allegations of cruelty to cattle and improper slaughter led to the nation's largest meat recall this month drew 
complaints about abusive treatment of animals going back at least 12 years, according to documents provided by two animal-rights groups. 

One complaint, made Oct. 8, 1996, to a local humane society office near the Hallmark Meat slaughterhouse in Chino, Calif., alleged that cows that 
couldn't walk were being prodded "repeatedly in the face," and other cows were allowed to trample over them. The complaint was never 
substantiated, the Inland Valley Humane Society says, but it helped set off a series of changes at the plant, the records show. 

The plant, now named Westland/Hallmark, halted operations on Feb. 1 after the Humane Society of the United States made public an undercover 
video shot last fall showing plant workers using forklifts to roll cows that couldn't walk and poking them with electric prods, allegedly to move them to 
the slaughter box. 

Two workers face animal abuse charges in the case. On Feb. 17, the company recalled 143 million pounds of beef produced in the past two years 
after the U.S. Department of Agriculture found evidence that plant workers slaughtered cows that became unable to walk without a veterinarian 
inspecting them first. 

"Downer" cattle have been generally prohibited from the U.S. food supply since 2004 because they carry a higher risk of mad cow disease, a fatal 
brain illness, and E. coli and salmonella contamination. 

The plant "has a long, documented history of abusing downed cattle," said Michael Greger, director of public health for the Humane Society of the 
United States, in testimony before Congress this week. 

But USDA spokeswoman Amanda Eamich says the plant has had a "substantial period of compliance" and "rather unsubstantial non-compliance" 
through the years. The USDA has inspectors inside the plant. 

Donald Hallmark, 73, who owned the plant until 2002, said in a telephone interview that no animals were treated inhumanely when he was an owner. 
He also said changes were made when requested by regulators or humane society officials. "We did just what they wanted us to," he said. "We were 
never there to mistreat cows." 

Record of problems  

Documents from the Inland Valley Humane Society & S.P.C.A, based in Pomona, Calif., near the plant, allege repeated issues with treatment of 
downers. 

"We have had numerous incidents with your facility in the past involving downer animals and loose animals creating public safety issues," Marsha 
Wyatt, a society supervisor, wrote in a 1996 letter to Hallmark. "There is not another slaughterhouse in this area that has created more problems for 
the police department and our agency, than yours." The letter was copied to the USDA. It was dated two days after the society received the prodding complaint, according to the 
notes of the society worker who took the call. 

The humane society officer who went to investigate was ordered off the property, the letter says. 

Still, Hallmark later promised changes. In early 1997, Donald Hallmark told the plant's USDA inspector that all downer cattle would be treated "humanly," according to the Feb. 26 
letter he sent the inspector. "We at Hallmark Meat Packing believe we can make a difference in humane handling and the wholesomeness of our product," the letter said. 

Later that year, Wyatt sent another letter to Hallmark and his son, thanking them for a meeting to address "downer problems" and included a list of conditions "to improve the 
welfare" of the animals. 

Wyatt's letter added, "We all know that continued mishandling of downers is unethical and will only lead to further complaints from the public and possible interference from the 
media." 

The Inland Valley Humane Society — which isn't affiliated with the Humane Society that obtained the video and provided some documents for this story — also provided USA 
TODAY with a log of what its officers observed at the plant. 

After Hallmark's 1997 pledge, a humane society worker in May 1998 observed a cow with a hoof hanging by a tether of skin wandering around a parking lot for 15 minutes before 
the USDA inspector signed off to have it euthanized. That same month, a society officer reviewed the plant's downer logs and found that, on average, downers waited two to three 
hours to be checked by a USDA inspector. 

"Sounds to me the plant has had a lot of problems, and the USDA was lax in its enforcement," says Lester Friedlander, a USDA inspector for 10 years who left the department in 
the mid-1990s. He says the timely euthanization of downers was largely left to the discretion of USDA veterinarians at plants, but the plant, and the incidents reported by the local 
humane society, should have been written up as violations of the Humane Slaughter Act of 1978. 

A USDA warning  

The USDA issued such a citation in 2005 — when the plant was under its current ownership — for excessive use of electric prods on cattle. "Too much electric prodding causing 
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animals to get more excited while being driven towards (the kill) box," according to the USDA's citation. 

The plant "promptly implemented" corrective measures, the USDA's Eamich said. A follow-up audit in May of 2007 noted "no excessive use of electric prods" and compliance with 
regulations, she added. 

The USDA's investigation continues. But the video has sparked questions about the rigor of the USDA's inspection system. The Humane Society of the United States says the 
inspector checking for downers at the plant came at the same time each day, so workers knew when he wasn't around. The USDA says the inspector made random checks. 

Cows that drop after passing a USDA pre-slaughter inspection may be slaughtered if checked by the USDA again and found to have suffered a non-food-safety injury, such as a 
broken leg. The plant didn't always alert the veterinarian for the second check, the USDA says. 

Thursday, Sen. Herb Kohl, D-Wis., chairman of an agriculture subcommittee,will hold a hearing into the recall and inspection program. 

Westland/Hallmark plant manager Stan Mendell said in a telephone interview that the plant has laid off 200 workers, and he was unsure if it will reopen. He also said the plant "is a 
top-notch facility," and that management did not instruct the workers in the video to do what they did to get downed cows to slaughter. 

What the workers in the video allegedly did to the cows was "terrible," Donald Hallmark said. 

His successors poured a lot of money into the plant, he said, but "They will be broke when this is over." 
 
 
 
Find this article at:  
http://www usatoday.com/money/industries/food/2008-02-27-westland-meat-recall_N.htm?csp=34 
 

 Check the box to include the list of links referenced in the article.  
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