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cuna.org

VIA E-MAIL: regs.comments@federalreserve.gov

June 28, 2007

Ms. Jennifer J. Johnson
Secretary
Board of Governors of the
Federal Reserve System
20" Street and Constitution Avenue, NW
Washington, DC 20551

Re: Docket No. R-1281, Proposed Rule Regarding the Electronic
Delivery of the Disclosures Required Under Regulation B

Docket No. R-1282, Proposed Rule Regarding the Electronic
Delivery of the Disclosures Required Under Regulation E

Docket No. R-1283, Proposed Rule Regarding the Electronic
Delivery of the Disclosures Required Under Regulation M

Docket No. R-1284, Proposed Rule Regarding the Electronic
Delivery of the Disclosures Required Under Regulation Z

Docket No. R-1285, Proposed Rule Regarding the Electronic
Delivery of the Disclosures Required Under Regulation DD

Dear Ms. Johnson:

The Credit Union National Association (CUNA) appreciates the opportunity to
comment on the proposed rules on how financial institutions and others can
electronically provide the written disclosures required under Regulation B (the
Equal Credit Opportunity Act), Regulation E (the Electronic Fund Transfer Act),
Regulation M (the Consumer Leasing Act), Regulation Z (the Truth in Lending
Act), and Regulation DD (the Truth in Savings Act). By way of background,
CUNA represents approximately 90 percent of our nation’s 8,600 state and
federal credit unions, which serve over 87 million members.

-------
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SUMMARY OF CUNA’s COMMENTS

o We agree that for applications and solicitations that are accessed
electronically, consumer consent should not be required before providing
the disclosures that accompany these applications and solicitations.

e We also agree with the examples that are provided in the proposal as to
how to provide these disclosures, while recognizing that other means are
likely to develop as technology evolves.

e We support the requirement that the variable annual percentage rates
(APRs) that are disclosed on electronic applications and solicitations will
be considered accurate if they were in effect within thirty days before they
were posted or sent electronically.

e We are pleased that the Federal Reserve Board (Board) has eliminated a
number of the timing and delivery requirements that were included in the
prior version of these rules, which were issued as interim final rules in
2001, but were never finalized. We are especially pleased with the
elimination of the requirement to send disclosures to a consumer’s e-mail
address, as this will allow the information to be delivered through a
financial institution’s home banking system.

CUNA’s Comments

In 2001, the Board issued interim final rules regarding electronic disclosures.
These were intended to ensure consistency with the Electronic Signatures in
Global and National Commerce Act (E-Sign Act), which became effective on
October 1, 2000. The E-Sign Act permits the use of electronic signatures and
disclosures, as long as appropriate consent is received from the consumer.
These 2001 rules were never finalized. Since then, creditors have been able
to provide electronic disclosures, as long as they complied with the E-Sign Act.
Earlier this year, the Board issued proposed rules to replace the 2001 interim
final rules.

Under the proposed rules, the various applications, solicitations, and
advertisements that are provided electronically under these consumer
protection rules must also include the required disclosures, and consumer
consent will not be required when providing these disclosures, notwithstanding
the general requirement to obtain such consent, as outlined in the E-Sign Act.
We agree with this approach and do not believe that separate consumer
consent should be necessary in order to provide these required disclosures.

By taking the action to access these applications, solicitations and
advertisements, we believe consumers have elected to receive this information
electronically, and this includes receipt of the accompanying disclosure
information. Electing to receive this information would seem to be the
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equivalent of consent, and this should be sufficient for purposes of complying
with the consumer consent provisions of the E-Sign Act.

For these disclosures that are provided electronically, the proposal provides
examples of how to incorporate them into the other materials. These include
having the disclosures appear on the same screen as the other materials,
providing a reference to the location of these disclosures, or providing a link
that the consumer may use to access these disclosures, as long as the link
cannot be bypassed. The creditor would not need to confirm that the
consumer has read the disclosures.

We agree that these examples are appropriate. However, the delivery of
electronic disclosures promises to be a rapidly changing area as technology
evolves. For this reason, we encourage the Board to clarify that other means
may develop in the future, which may also be appropriate.

The proposed rules also provide that the variable APRs that are disclosed on
electronic applications and solicitations will be considered accurate if they were
in effect within thirty days before they were posted or sent electronically. This
is in contrast with direct mail solicitations and applications, in which variable
APRs will be considered accurate if they were in effect within sixty days before
they were mailed. We have no problem with the shorter thirty-day time
requirement, as we anticipate that these types of electronic disclosures will be
updated constantly with current information.

We support the Board’s decision to eliminate a number of the timing and
delivery requirements that were included in the 2001 interim final rules. These
requirements include:

e The requirement to send disclosures to a consumer’s email address, or
post the disclosures on a website, and then send a notice alerting the
consumer that the disclosures have been posted

e The requirement that if a disclosure is returned undelivered, the creditor
must then attempt redelivery, based on the address information that is on
file.

e The requirement that the disclosures must be made available on the
creditor's website, or other location, for at least 90 days.

We are especially pleased with the flexibility that will now be possible as a
result of the elimination of the requirement to send disclosures to a consumer’s
e-mail address, as this will allow the information to be delivered through a
financial institution’s home banking system. This flexibility was emphasized in
CUNA'’s comment letter in response to the 2001 interim final rules in which we
stressed that providing information through home banking systems can be
effective, and it is becoming the preferred approach among financial
institutions.





Credit unions generally appreciate the guidance that the Board often provides
with consumer protection rules. Although these timing and delivery
requirements provide general guidance, we agree that more specific guidance
is not advisable at this time. Again, the delivery of electronic disclosures, as
with other aspects of the E-Sign Act, is an area that will change rapidly as
technology evolves. We encourage an approach that will allow credit unions to
adopt procedures for the delivery of electronic disclosures that will best
address the needs of their members, which may very well change over time.

We also believe that the Board can and should examine these issues in the
future and should take the opportunity at that time to provide guidance, if the
need arises. We look forward to assisting the Board in these future efforts.
Credit unions, as not-for-profit financial institutions, are in the unique position
of being able to provide an industry perspective while emphasizing the
consumer protection needs of its members. We believe this perspective will be
invaluable to the Board on this and all other proposals and issues affecting the
consumer protection rules that the Board administers.

Thank you for the opportunity to comment on these proposed electronic
disclosure rules. If you or other Board staff have questions about our
comments, please give Senior Vice President and Deputy General Counsel
Mary Dunn or me a call at (202) 638-5777.

Sincerely,

y Zoa

Jeffrey Bloch
Senior Assistant General Counsel
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Huntington Center
41 South High Street
Columbus, Ohio 43287

June 29, 2007

Jennifer J. Johnson

Secretary, Board of Governors of the Federal Reserve System

20™ Street and Constitution Avenue, NW

Washington, D.C. 20551

E-mail: regs.comments@federalreserve.gov

Attention; Federal Reserve Docket Nos. R-1281, R-1282, R-1283, R-1284, R-1285

Re:  Proposed Rules Regarding Electronic Disclosures
72 Fed. Reg. 21125 (April 30, 2007)—Regulation B
72 Fed. Reg. 21131 (April 30, 2007)—Regulation E
72 Fed. Reg. 21135 (April 30, 2007)—Regulation M
72 Fed. Reg. 21141 (April 30, 2007)—Regulation Z
72 Fed. Reg. 21155 (April 30, 2007)—Regulation DD

Dear Ms. Johnson:

This letter is submitted on behalf of The Huntington National Bank (“Huntington”)' and
its affiliates in response to rules proposed by the Federal Reserve Board (the “Board”) regarding
electronic delivery of disclosures under Regulations B, E, M, Z and DD. We appreciate this
opportunity to comment on the proposed rules.

These proposed rules primarily operate to withdraw the intermim final rules under each
of Regulations B, E, M, Z and DD for the electronic delivery of disclosures that were issued on

: Huntington is a subsidiary of Huntington Bancshares Incorporated. which is a $35 billion regional financial
holding company headquartered in Columbus, Ohio. Along with its affiliated companies, Huntington has more than
141 years of serving the financial needs of its customers. and provides innovative retail and commercial financial
products and services through over 380 regional banking offices in Indiana. Kentucky. Michigan. Ohio and West
Virginia. Huntington. along with its affiliated companies. also offers retail and commercial financial services online
at huntington.com; through its technologically advanced, 24-hour telephone bank; and through its network of nearly
1.000 ATMs. Selected financial service activities are also conducted in other states including: Dealer Sales offices
in Arizona, Florida. Georgia, North Carolina, New Jersey. Pennsylvania, South Carolina, and Tennessee; Private
Financial and Capital Markets Group offices in Florida: and Mortgage Banking offices in Maryland and New Jersey.
International banking services are made available through the headquarters office in Columbus and a limited
purpose office located in the Cayman Islands and another located in Hong Kong.
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March 31, 2001. We generally support the approach proposed by the Board for the reasons
given by the Board, namely, that (1) since compliance with the 2001 interim rules is not
mandatory, removing them would reduce confusion about the status of these rules and (ii) that
several provisions of the 2001 interim rules impose undue burden on electronic banking and
commerce and are not required for consumer protection. We also generally support the Board’s
approach with respect to clarifying that certain solicitation, advertising and application
disclosures should not be subject to the consumer consent or other provisions of the Electronic
Signatures in Global and National Commerce Act (the “E-Sign Act”).

Our more specific comments are as follows:

1. Form of Providing Home LEquity Application Disclosures Electronically. We
appreciate the flexibility provided in comment Sb(a)(1)-5 with respect to the method of
providing electronic disclosures on or with electronic applications for home equity credit lines.
This Commentary provision gives three examples: (i) having the disclosures automatically
appear on the screen when the application appears; (ii) locating the disclosures on the same web
“page” as the application without appearing on the initial screen if the application contains a
reference to the disclosures; or (iii) providing a link to the disclosures as long as the consumer
cannot bypass the disclosures before submitting the application.> However, we are aware of a
fourth method whereby the application and disclosures are all provided on a series of web
“pages” (multiple “pages” for the application and multiple “pages” for the disclosures) with the
disclosure “pages”’coming after the application “pages”, but the disclosure “pages” cannot be
bypassed before the application is submitted. This is not quite any of the three examples listed,
but appears to be consistent with the examples that are listed. We recommend that the Board add
this example, as we believe it may be a common method used to provide application disclosures
electronically. Additionally, it is not clear to us what the Board means in the third example
above by the consumer not being able to bypass the disclosures in connection with a link. We
believe that should mean that the consumer must be presented with the option to click on the link
or be taken automatically to where the disclosure starts, but it should not mean that the consumer
must actually click on the link before being able to submit the application. Links can be more
like a table of contents to a particular electronic document that allow the user to leap ahead in the
document to the place linked, or a link could be to a separate web “page” at the same website, or
a link could be to an entirely separate website address. Requiring all links to be “clicked” is
burdensome to consumers and an awkward way to present information electroncially.

2. Regulation DD Account Opening Disclosures. In the proposed revision to
§230.4(a)(2)(1) of Regulation DD, the Board provides that the requirement to give account
opening disclosures upon request when the consumer is not present at the institution may be
satistied electronically if the consumer “agrees”. The same “agrees” language is contained in the
revision to the Board’s Official Staff Commentary under Regulation DD in comment
230.4(a)(2)(1)-4. Use of the word “agrees” suggests that there needs to be an agreement of some

> We note that the Board has provided similar examples for credit card solicitation and application disclosures in
comment 5a(a)(2)-8.
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kind between the bank and the consumer about providing “on request” disclosures electronically,
which then raises the question as to what form that “agreement” can be in—oral, paper or
electronic? The Commentary provision indicates that providing the “on request” disclosures
electronically if the consumer “agrees” does not need to comply with the consumer consent or
other provisions of the E-Sign Act, but that does not appear to be indicating that the “agreement”
to provide the “on request” disclosures electronically can itself be exempt from the consumer
consent and other provisions of the E-Sign Act. We believe that the Board needs to avoid
“agrees” or “agreement” language, and instead word this provision in terms of whether the
consumer will accept the disclosures electronically. Additionally, in the Commentary provision,
the last sentence in that provision about the regulation not requiring an institution to provide, nor
a consumer to agree to receive, disclosures in electronic form is unnecessary, and if quoted out of
the very particular context of the “on request” disclosures would be inconsistent with other
provisions of the regulation that do require disclosures to be provided electronically or that do
not give the consumer the right to refuse electronic dislcosures, and thus we recommend that this
sentence be deleted. The following suggested revisions to the regulatory and Commentary
provisions address these matters:

In §230.4(a)(2)(1): “. .. or electroncially if the censumerasrees institution determines
that the consumer will accept the disclosures electronically.”

In comment 230.4(a)(2)(1)-4 (the following assumes the last sentence is not deleted, but
the better approach is to delete the last sentence entirely, and thus that sentence is shown
in brackets): “. .. the institution may send the disclosures in paper form or, if the
consumeragrees institution determines that the consumer will accept the disclosures
electronically, may provide the disclosures electronically, such as to an e-mail address
that the consumer provides for that purpose, or on the institution’s Web site, without
regard to the consumer consent or other provisions of the E-Sign Act. [The regulation
does not require an institution to provide, nor a consumer to agree-to-receive accept,
disclosures in electronic form.]

3. Requirement Not to Mix Paper and Electronic Delivery. The Board has generally
taken an approach throughout these regulations that there can be no “no-mix-and-match”
between paper and electronic delivery: materials provided to consumers in paper form must
provide related disclosures in paper form and materials provided to consumers in electronic form
must provide related disclosures in electronic form. While there are circumstances under which
such a rule seems appropriate, there are also other circumstances under which it is problematic.
For example, if the consumer is applying in-person with the help of an employee of the financial
institution assisting the consumer by accessing an online application, it may not be feasible for
any accompanying disclosures to be provided electronically, and providing paper disclosure may
be a better option in that situation. Similarly, if a consumer is accessing a service at an
automated teller machine or by use of a mobile communication device (cell phone or similar
device) to complete an abbreviated application, the automated teller machine or mobile
communication device may have limited display, storage or printing capacity which would make
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it infeasible to provide disclosures electronically, and the financial institution would need the
option, for example, to mail related disclosures to the consumer as is typically the case with
applications taken orally over the telephone. Moreover, there may be other circumstances where
a basic or short form disclosure is provided in paper form along with the paper materials and
reference is made to the instituiton’s website where a more complete disclosure can be obtained
electronically. Thus, we recommend that the Board consider providing more “mix-and-match”
flexibility under circumstances where technological constraints or other appropriate
circumstances call for treatment different than the one-size-fits-all approach the Board has taken
to this issue.

Thank you for consideration of these comments. If you have any questions concerning
our comments, or if we may otherwise be of assistance in connection with this matter, please do
not hesitate to contact me at 614-480-5760.

Sincerely,

Daniel W. Morton
Senior Vice President & Senior Counsel
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June 29, 2007

VIA FAX

Ms. Jennifer J. Johnson, Secretary

Board of Governars of the Federal Reserve System
20" Street and Constitution Avenue, N.W.
Washington DC 20551

Re: Proposed Rule Regarding Electronic Fund Transfer Act Electronic Disclosure
Delivery.

Dear Ms. Johnson:

The Wisconsin Bankers Association (WBA) is the largest financial institution trade
association in Wisconsin, representing approximately 300 state and nationally chartered
banks, savings and loans associations, and savings banks located in communities
throughout the state. WBA appreciates the opportunity to comment on the proposed rule
regarding electronic delivery of disclosures required by the Electronic Fund Transfer Act

(EFTA).

EFTA provides a basic framework establishing the rights, liabilities, responsibilities of
participants In electronic fund transfer (EFT) systems, and provides Individual consumer
rights. EFTA, as implemented through the Board of Governors of the Federal Reserve
System’s (FRB's) Regulation E, requires financial institutions to provide certain disclosures
to consumers in writing, including but not limited to initial disclosures of terms and
conditions or an EFT service, documentation of EFTs by means of terminal receipts and
periodic account activity siaiements, and change in ferms notices. FRB has proposet
changes to current requirements that were implemented by an interim finai rule published
in 2001, yet never made final.

Under section 205.17 of Regulation E, institutions are currently permitted to provide in
electronic form any disclosures that are required to be provided or made available to the
consumer in writing If the consumer affirmatively consents 1o receipt of electronic
disclosures in the manner required by section 101(c) of the Electronic Signatures in Global
and National Commerce Act (E-Sign). Currently, disclosures may be sent to an e-mail
address designated by the consumer, or may be made available at another location, such
as an Internat web site. If the disclosures are not sent by e-mail, financial institutions would
have to provide a notice to consumers alerting them to the availability of the disclosures.
Additionally, disclosures posted on a web site have to be available for at least 90 days to
allow consumers adeqguate time to access and retain the information. Financial institutions
are also required to make a good faith attempt to redeliver electronic disclosures that are
retumned undelivered, using the address information available in their files. The proposed
rule eliminates these electronic delivery provisions contained currently in 205.17, and
instead addresses the electronic delivery of disclosures by amending section 205.4.





The proposed rule does not change the general rule regarding the form of disclosures
under 205.4 other than removing paragraph (c) and redesignating paragraph (d) as
paragraph (c), and paragraph (e) as paragraph (d). The proposed rule does however,
revise paragraph (a)(1) to state that disclosures required under Regulation E may be
provided to the consumer in electronic form, subject to compliance with the consumer
consent and other applicable provisions of E-Sign.

In addition, FRB has proposed to eliminate the requirement of an e-mall notice alerting the
consumer to the disclosures sent by financial institution to a consumer's e-mail address.
FRB has also proposed to no longer require financial institutions to maintain disclosures
posted on a web site for a minimum 90-day time period. FRB will however, monitor
financial institutions’ electronic disclosure practices with regard to the ability of applicants to
retain certain Regulation E disclosures and will consider further regulatary action if it
appears necessary.

WBA commends FRB in its sfforts to further reduce regulatory burdens on financial
institutions and supparts FRB's actions to modify Regulation E disclosure requirements to
better meet the needs of today’s consumers. WBA agrees with FRB that both the industry
and consumers have gained considerable experience with electronic disclesures and that
censumers would benefit by having timely access to EFT-related disclosures in electronic
form. Regulation E disclosures are typically integrated into account product and service
disclosures, thus making electronic delivery both efficient and logical. WBA recommends
FRB remain consistent in its treatment of electronic delivery of required disclosures and
permit financial institutions to deliver Regulation E disclosures electronically to consumers
without first obtaining the consumer's consent or other provisions of E-Sign when the
consumer requests EFT information or services electronically. WBA believes FRB's
proposal will not harm consumers or impose further regulatory burdens on financial
institutions and supports FRB's proposal to: permit electronic delivery of certain Regulation
E disclosures, remove e-mail alert notices; and remove the minimum 90-day retention of
disclosures on a web site, as we believe financial institutions will continue to make
available required disclosures for consumers to review.

In conclusion, WBA supports FRB’s proposal to withdraw portions of the 2001 interim final
rule on electronic disclosures that restate or cross-reference provisions of E-Signh and
retain the substance of certain provisions of the interim final rule that provide regulatory
rellef or guidance regarding electronic disclosures. Once again, WBA appreciates the
opportunity to comment on the proposed rule.

Sincerely
N e
President/CEO
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ELECTRONIC SIGNATURE
. & RECORDS ASSOCIATION

June 29, 2007

Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve System
20" Street and Constitution Avenue, N.W.
Washington, D.C. 20551

Re:  Electronic Delivery of Disclosures: Docket No. R—1284 (Regulation Z); Docket No. R—1285
(Regulation DD); Docket No. R—1281 (Regulation B); Docket No. R-1283 (Regulation M); and
Docket No. R-1282 (Regulation E)

Dear Ms. Johnson:

The Electronic Signature and Records Association (“ESRA”) is a trade association founded in 2006 to help
educate the public on the use and acceptance of electronic signatures and records and to promote a legal and
regulatory environment that remains friendly to electronic commerce as it grows in importance.! ESRA
appreciates the opportunity to submit our views to the Board of Governors of the Federal Reserve System
(the “Board”) regarding the Board’s proposed revisions (“Proposed Rules”) for the electronic delivery of
disclosures under the five consumer protection regulations: Regulations B.>E*M,*Z° and DD®.

In 2001, the FRB published interim final rules (“Interim Final Rules”) to establish uniform standards for the
electronic delivery of disclosures.” However, the mandatory compliance date for these rules was later lifted
and institutions have not been required to comply with the Interim Final Rules.*

The Proposed Rules intend to revise and amend the Interim Final Rules by:

(1) withdrawing certain portions of the Interim Final Rules that restate or cross-reference provisions of the
Electronic Signatures in Global and National Commerce Act (“ESIGN™),” (ii) withdrawing provisions of the
Interim Final Rules that may impose undue burdens on electronic banking and commerce and may be
unnecessary for consumer protection, and (iii) retaining certain provisions of the Interim Final Rules that
provide guidance on the use of electronic disclosures. The Proposed Rules would also implement certain

' Current ESRA members are: Adobe Systems. AIG. AlphaTrust. DealerTrack. DocuSign. eOriginal, Fidelity National Title,
Genworth Financial, Interlink Electronics, Land America Lender Services, Silanis. Topaz Systems, USAA. Voice Signature, and
Wells Fargo Home Mortgage. More information regarding ESRA can be found on the ESRA website at www.esignrecords.org.
* 72 Federal Register 21125 (Apr. 30, 2007).

* 72 Federal Register 21131 (Apr. 30, 2007).

72 Federal Register 21135 (Apr. 30, 2007).

* 72 Federal Register 21141 (Apr. 30, 2007).

f‘ 72 Federal Register 21155 (Apr. 30, 2007).

' 66 Federal Register 17322 (Mar. 30, 2001 (Regulation M); 66 Federal Register 17329 (Mar. 30, 2001) (Regulation Z); 66 Federal
Register 17786 (Mar. 30, 2001) (Regulation E); 66 Federal Register 17779 (Mar. 30, 2001) (Regulation B); 66 Federal Register
17795 (Mar. 30, 2001) (Regulation DD).

¥ 66 Federal Register 41439 (Aug. 8, 2001).

215 U.S.C. § 7001 ef seq.
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provisions of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, which mandates
certain disclosures for online credit card solicitations.

We support the Board’s efforts to continue to facilitate the electronic delivery of financial services. We
believe that most of the proposed revisions will be beneficial to consumers and the industry alike.

COMMENTS

The 2001 interim final rule allowed creditors to provide certain disclosures to consumers electronically,
without regard to the consumer consent or other provisions of ESIGN, for disclosures provided on or with an
application or solicitation (the “shopping disclosures™) or an advertisement. The Board reasoned that these
disclosures, which would be available to the general public while shopping for credit, did not *"relate to a
transaction," which is a prerequisite for triggering the ESIGN consumer consent provisions, and thus were
not subject to those provisions. The Proposed Rules instead, use the Board's authority under Section 105(a)
of the Truth in Lending Act (“TILA”),'® as well as under Section 104(d) of the ESIGN"" to continue the
exemption from the ESIGN consumer consent provisions for shopping disclosures.

ESRA applauds the Board’s decision to use its authority under Section 104(d) of ESIGN to continue to
exempt “shopping” disclosures from the ESIGN consumer consent provisions rather than interpreting the
definition of a “transaction.” Moreover, ESRA supports the Board’s findings that consumers would not be
harmed, and in fact would benefit, by having timely access to shopping and advertising disclosures in
electronic form when they are shopping for credit online or viewing online credit advertising.

We also support the Board’s proposal to eliminate the Interim Final Rule’s requirements: (1) for creditors
who posted disclosures to a designated website, to provide a notice to consumers alerting them to the
availability of the disclosures; (2) that disclosures posted on a website would have to be available for at least
90 days; and (3) to make a good faith attempt to redeliver electronic disclosures that were returned
undelivered, using the address information available in the creditors files.

ESRA agrees with the Board’s findings that there are significant operational and information security
concerns with respect to the requirement to send in the first instance or in the event of redelivery, an alert
notice to an e-mail address designated by the consumer, and that making disclosures available for at least 90
days would increase costs and would not be necessary for consumer protection.

ESRA would like to emphasize that purpose of the enactment of ESIGN was to place electronic records and
signatures on an equal footing with traditional pen and ink-based documents and signatures. It was not the
intent of the drafters of ESIGN to create a law that would be used to burden the electronic medium. The
provisions in 15 USC § 7004(b) specifically state that regulations issued interpreting ESIGN may not add to
the requirements of ESIGN, and must be substantially equivalent to the requirements imposed on equivalent
writings.

1% Section 105(a) of TILA provides that regulations prescribed by the Board under TILA ““may provide for such adjustments and
exceptions * * * as in the judgment of the Board, are necessary or

proper to effectuate the purposes of [TILA], * * * or to facilitate compliance [with the requirements of TILA]."

' Section 104(d) of ESIGN authorizes federal agencies to adopt exemptions for specified categories of disclosures from the E-
Sign notice and consent requirements, *if such exemption is necessary to eliminate a substantial burden on electronic commerce
and will not increase the material risk of harm to consumers."
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ESRA encourages the Board to continue to ensure that electronic records are not disadvantaged in its
rulemakings and other regulatory actions. Electronic commerce has fostered, and will continue to foster,
innovation in the financial services markets, lowering costs and providing consumers with more choices in
both financial services and financial service providers. These benefits will not be realized, however, if
electronic records and signatures are held to higher standards than other media.

That being said, we would urge the Board in its final rule to encourage companies to employ prudent
procedures and practices to address some of the policy considerations that led to the Board to include these
delivery provisions in the Interim Final Rules in the first instance. Creating a trusted medium in which
consumers can feel comfortable engaging in electronic business transactions is an important objective. Many
industries in the financial services sector have adopted SPeRS (Standards and Procedures for Electronic
Records and Signatures) as their guide when implementing strategies for delivery and other issues associated
with doing business electronically. We would encourage the Board to recommend in its final rule that
companies utilize resources such as SPeRS as they continue to employ their online programs.'

We would also like to note that there are some specific provisions of the Proposed Rules that may conflict
with other provisions of ESIGN and have unintended consequences that will burden the electronic medium.
More specifically, our concerns are as follows:

(1) The Board’s proposed requirement that certain disclosures be given electronically merely because an
application is taken electronically may, if construed to apply to in-person transactions, (i) prohibit
existing industry practices that have proven highly effective and beneficial to consumers, and (i)
conflict with ESIGN;

(2) The Proposed Rules do not accommodate the emerging use of compact mobile devices and ATMs to
facilitate applications for certain products and other transactions, especially with consumers who are
existing customers of the discloser; and

(3) The Board’s proposed statement in the Official Staff Interpretations to Regulation Z that certain
application disclosures may be provided via hyperlink without first obtaining ESIGN consumer
consent, but only so long as the disclosures cannot be “bypassed,” (i) conflicts with ESIGN and (i1) is
ambiguous.

We recognize that the Board has broad power to interpret its regulations to implement the underlying
statutes. However, we encourage the Board to conform the Proposed Rules to the standards set forth in
ESIGN, for three reasons:

(1) The history and provisions of ESIGN make it clear that Congress intended to provide baseline rules,
and regulatory procedures, for replacing writing and signature requirements across the whole range of
federal laws and regulations affecting consumer disclosures and notices.

(2) The use of parallel or alternative authority by the Board will result in a regulatory “double standard,”
in which federal regulators without the broad interpretive authority asserted by the Board are required
to live within ESIGN, while the Board and other regulators with arguably broader authority may
avoid its procedures and limitations.

12 SPeRS www.spers.org for business strategies for complying with ESIGN. Specifically, see SPeRS Section 3, Standard 3-2 at 3-
31 (2003).
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(3) Since the use of parallel or alternative authority will not supplant or supersede ESIGN, institutions
wishing to avail themselves of electronic notices and disclosures will be forced to select between two
different disclosure and consent schemes, creating the potential for both conflicting approaches to
delivery and confusion for consumers as they encounter widely differing practices.

DISCUSSION

1. The Requirement to Deliver Electronic Disclosures with Every Electronic Application will Impair
the Use of Electronic Records.

The Board proposes under Regulations B and Z that certain disclosures must be given electronically at the
time a credit application is taken electronically. As written, this provision could be construed to apply
whether the electronic application is submitted remotely or as part of an in-person transaction. If applied to
in-person transactions, this provision of the Proposed Rules may be read to (i) prohibit a widely-adopted
existing practice that has proven beneficial to consumers and to industry, and (ii) conflict with ESIGN.

Existing Practice

Presently, lenders often consider it desirable to take the consumer’s loan application electronically even
when the customer appears in person at the lender’s offices. The application information may be entered by
an employee or agent of lender and then be electronically reviewed and signed by the consumer, or it may be
entered by the consumer directly via a terminal or kiosk. Electronically generated and submitted
applications are easier, less expensive, and faster to process and store. In such circumstances, the lender
often delivers the required disclosures to the borrower on paper, in order to (i) facilitate retention of the
disclosures by the consumer, (i1) accommodate consumers who do not wish to receive the disclosures
electronically, and/or (iii) avoid forcing the customer to go through the ESIGN consumer consent disclosure
process.”” As a result, requiring Regulation B and Z disclosures to be delivered electronically in these
circumstances would actually impair the use of electronic records as part of an in-person application process.

Conflict with ESIGN

In addition, requiring the disclosures to be delivered electronically appears to conflict with two separate
provisions of ESIGN:

(1) The provision in 15 USC § 7001(b) that ESIGN does not require any person to accept or use
electronic records in lieu of paper, and

(2) The provisions in 15 USC § 7004(b) that regulations issued interpreting 15 USC § 7001 may not add
to the requirements of § 7001 and must be substantially equivalent to the requirements imposed on
equivalent writings.

13 We note, in passing, that even if the Board grants an exemption from the ESIGN consumer consent process for certain
disclosures, this exemption does not extend to disclosures provided under other federal or state laws. As a result, a lender wishing
to take in an in-person electronic application, but avoid forcing the consumer through the ESIGN consumer consent process, would
find itself in the awkward position of being required to give the Regulation B and Z disclosures electronically, and any other
required disclosures on paper. In addition, the same bifurcated scenario (electronically provided federal disclosures and paper
state disclosures) would occur in states that have disclosure requirements that are difficult to translate into the electronic medium
with certainty (e.g., color or single document rules).
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ESIGN specifically states that the law does not require any person to agree to use or accept electronic
records or electronic signatures. 15 USC § 7001(b)(2). In addition, ESIGN stipulates that a federal agency
issuing any regulation or guidance that interprets 15 USC § 7001 must satisfy the standards set forth in 15
USC § 7004(b), including that:

(1) The regulation or guidance must be consistent with § 7001;

(2) The regulation or guidance must not add to the requirements of § 7001; and

(3) The agency must find, in connection with the issuance of the regulation or guidance, that—
(1) There is a substantial justification for the regulation or guidance;
(i1) The methods selected to carry out that purpose—

(a) Are substantially equivalent to the requirements imposed on records that are not electronic
records; and

(b) Will not impose unreasonable costs on the acceptance and use of electronic records; and

(1i1) the methods selected to carry out that purpose do not require, or accord greater legal status or
effect to, the implementation or application of a specific technology or technical specification for
performing the functions of creating, storing, generating, receiving, communicating, or authenticating
electronic records or electronic signatures.

The Board’s proposal would require lenders electing to proceed under the Proposed Rules, rather than
ESIGN, to provide -- and consumers to accept -- electronic disclosures any time an application is submitted
electronically, even when the application is submitted as part of a face-to-face transaction. In addition, it
would place requirements on any person electing to deliver or accept an electronic application which differ
from the requirements applying to a paper application. A lender taking a paper application would have the
option of delivering the disclosures on paper or, with the consumer’s consent, in electronic form. The Board
proposes to eliminate that discretion for both the consumer and the lender when the application is electronic,
to the detriment of both and in contravention of the limits ESIGN places on regulatory discretion.

Recommendation

We recommend that the Board drop this requirement. This provision of the Proposed Rules does not address
any known problem or objectionable practice. Nothing in ESIGN changes the timing or delivery
requirements that otherwise apply to disclosures under the Proposed Rules. 15 USC §§ 7001(b)(1) and
(c)(2)(a). Whether it is appropriate to deliver disclosures triggered by an electronic application in electronic
or paper form should be left to the specific circumstances, the applicable timing requirements, and the
preferences of the parties to the transaction. We note that lenders would have the option of proceeding under
ESIGN and providing the covered disclosures in paper form, to the extent otherwise permissible under
applicable timing and delivery requirements, potentially rendering this provision of the Proposed Rules a
nullity.

In the alternative, to the extent it was the Board’s intent to exclude in-person transactions from the
mandatory electronic disclosure requirement, we recommend that the Board make it clear in the Proposed
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Rules that the requirement applies only when the electronic application is submitted remotely, and not as part
of an in-person transaction.

2. The Proposed Rules Should Accommodate the Emerging Use of Compact Mobile Devices and
ATMs to Take Applications and Initiate a Broad Range of Transactions.

The widespread adoption and use of cellular telephones and other compact mobile devices, and the
deployment of enhanced ATMs capable of a wider range of transactions, blur the traditional line between
transactions entered into via “telephone” and transactions entered into “electronically,” as those terms are
used in the Proposed Rules. Compact mobile devices'* are emerging as the “tool of choice” for electronic
communication by some consumers. They may be used to submit applications or conduct transactions by
voice, text, voice recognition, touch pad, or touch screen.

For example, financial institutions may find it desirable in the near future to permit existing customers to
submit “short form” applications for new accounts or products via compact mobile devices or ATMs. These
same products, if applied for through a traditional telephone banking channel, often enjoy special disclosure
delivery and timing rules that recognize the limitations of the communication medium. These same
limitations apply to compact mobile devices and ATMs — they are able to deliver information only in small
increments, often slowly, and they have either no, or highly limited, ability to print or retain disclosures long-
term. Board action recognizing that these limitations of the medium apply whether the interaction is by
voice, text, or some other method of communication would (i) promote continued innovation and expansion
of their use, and (i1) prevent what will otherwise be an artificial distinction between voice communications
and text or visual communication using the same device.

Recommendation

We urge the Board to recognize that any special timing or delivery rules that apply to disclosures resulting
from telephone applications or transactions should also apply to any transaction initiated over a compact
mobile device or ATM, whether by voice, text, voice recognition, touch screen or other electronic
interaction.

3. The Board’s Official Staff Interpretation Asserting a “No Bypass” Rule for Certain Hyperlinked
Disclosures Under Regulation Z is Ambiguous, Conflicts with ESIGN and May Lead to Disparate
Presentation Practices among Disclosers

In the Official Staff Interpretations for Regulation Z, the Board proposes to retain the assertion that a lender
may provide certain initial disclosures without first obtaining ESIGN consumer consent only if the
disclosures “cannot be bypassed” by the consumer before submitting an application for the account of
product being advertised. This interpretation is ambiguous and conflicts with ESIGN.

1t is not Clear When a Disclosure “Cannot be Bypassed”

The Official Staff Interpretations include the following discussion for presentation of disclosures under Reg.
Z §§ 226.5a, 226.5b, and 226.19:

* By “compact mobile device”, we mean a communication device that a consumer may elect to use to initiate an application or
transaction, but on which it is not feasible to efficiently display, or permanently store or print, the related disclosures.
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...the disclosures could be located on the same web ‘‘page’” as the application or reply
form without necessarily appearing on the initial screen, if the application or reply
form contains a clear and conspicuous reference to the location of the disclosures and
indicates that the disclosures contain rate, fee, and other cost information, as
applicable. Or, card issuers could provide a link to the electronic disclosures on or
with the application (or reply form) as long as consumers cannot bypass the
disclosures before submitting the application or reply form. Whatever method is used,
a card issuer need not confirm that the consumer has read the disclosures.

This discussion is susceptible to multiple interpretations and creates the potential for anomalous treatment of
disclosures. For example, if an extended disclosure is presented in a scroll box behind a hyperlink, is the
disclosure “bypassable” if the borrower is required to click on the link and view the scroll box window, but
is not required to scroll completely from top to bottom of the disclosure before continuing? As another
example, the Staff Interpretation suggests that if the same disclosure is placed on the initial webpage
presented to the borrower it may be treated differently — If the disclosure appears “below the fold,” it may be
bypassed by the consumer so long as the information presented “above the fold” contains a clear and
conspicuous reference to the fact that the additional disclosures are available below. The disparate treatment
of hyperlinked disclosures and those appearing “below the fold” seems an odd distinction, made even more
so by the Staff Interpretations’ acknowledgment that the card issuer is not required to assure that the
consumer reads the disclosures at all.

Conflict with ESIGN

The assertion that a hyperlinked disclosure must not be “bypassable” conflicts with ESIGN, which prohibits
regulatory requirements for electronic disclosures that add to the requirements of ESIGN. In addition, the
provision in ESIGN permitting regulators to exempt certain disclosures from the ESIGN consumer consent
process expressly states that any exemption must be granted “without condition.” See 15 USC § 7004(d)(1).
Adding a “no bypass” requirement as a condition for waiver of the ESIGN consumer consent process
appears to conflict with that prohibition.

Finally, we note that the “no bypass” rule would not apply if the lender proceeds under ESIGN, first
obtaining the borrower’s ESIGN consumer consent and then presenting the disclosure using appropriately
labeled and conspicuous hyperlinks.

Recommendation

We recommend that the Board drop the references to “non-bypassable” hyperlinks from the Staff
Interpretation. The appropriate standard for evaluating hyperlinked disclosures should be whether, case by
case, the link, or accompanying text, clearly and conspicuously gives accurate notice of the disclosures that
may be viewed behind the link. The consumer may then decide, just as with paper disclosures, when the
disclosures should be read and reviewed.
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CONCLUSION

ESRA thanks the Board for the opportunity to comment on the Proposed Rules. We urge the Board, in
finalizing the Proposed Rules, to resolve the issues we have listed in a way that is consistent with ESIGN,
will not add to the requirements of ESIGN or otherwise disadvantage the use of electronic records.

.AM?/

(Signed Electronically)
Jeremiah S. Buckley
General Counsel

Sincerely,
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Capital One Financial Corporation
1680 Capital One Drive
McLean, VA 22102

June 29, 2007

Ms. Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve System
20" Sireet and Constitution Avenue, NW
Washington, DC 20551
regs.comments{igfederalreserve. gov

Re: Proposed Electronic Commerce Revisions to Regulations
B, E,M, Z, DD: Docket Nos. R-1281, 1282, 1283, 1284, 1285

Dear Ms. Johnson:

Capital One Financial Corporation (“Capital One™) is pleased to submit this
comment on the Board’s proposed revisions to the above-captioned rules' to facilitate
compliance with the E-Sign Act.?

Capital One Financial Corporation is a financial holding company whose principal
subsidiaries, Capital One Bank, Capital One, F.S.B., Capital One Auto Finance, Inc.,
Capital One, N.A., and North Fork Bank, offer a broad spectrum of financial products
and services to consumers, small businesses, and commercial clients. As of March 31,
2007, Capital One’s subsidiaries collectively had $87.7 billion in deposits and $142
billion in managed loans outstanding, and operated more than 720 retail bank branches.
Capital One 1s a Fortune 500 company and is included in the S & P 100 Index.

Capital One supports the Board’s proposed rule revisions, consisting primarily of the
deletion of “interim final rules” that never, in fact, went into effect. The Board was right

' 72 Fed. Reg. 21125. 21135, 21141. 21155 (April 30. 2007).

? Electronic Signatures in Global and National Commerce Act. 15 U.S.C. § 7001 et seq.
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to suspend their effectiveness, and is now right to propose their removal. By doing so,
the Board will give financial institutions the flexibility to respond efficiently to changing
technology, practices, and consumer behavior with respect to electronic commerce,
consistently with the requirements of the E-Sign Act. For example:

e We agree that the interim rules’ reliance on sending disclosures by e-mail is
inappropriate, not only in light of changing market practices, but also in light of
increasing concerns about data security, identity theft, and “phishing.”

e The interim final rules’ requirement to redeliver returned electronic disclosures,
searching for additional e-mail addresses, and ultimately using postal mail
addresses, would indeed have been unduly burdensome, and the Board is right to
delete it.

There are times when less regulation is more effective than more. This is one of
them. The Board is right to let the E-Sign Act stand on its own, as Congress crafted it.

* * *

Capital One appreciates the opportunity to comment on the Board’s proposed rule
revisions. If you have any questions about this matter and our comment, please call me
at 703-720-2255.

Sincerely,
Christopher T. Curtis

Associate General Counsel
Policy Affairs






13450 Sunrise Valley Drive - Suite 100 - Hermndon, VA 20171
Phone: 703-561-1100 « Fax: 703-787-0996
eMail: info@nacha.org

mEIccuud:PlymcntsAmd-ﬁnn" www.nacha.org

June 20, 2007

VIA ELECTRONIC MAIL
Ms. Jennifer J. Johnson
Secretary
Board of Governors of the
Federal Reserve System
20th Street and Constitution Avenue, NW
Washington, DC 20551

Regulation E; Docket R-1282
Dear Ms. Johnson:

The National Automated Clearing House Association (“NACHA”) appreciates this opportunity to
respond to the Federal Reserve Board’s (“Board”) request for public comment on amending
Regulation E to withdraw the interim final rule and thereby not interpret application of the E-Sign
Act specifically through the Regulation.'

NACHA reviewed the proposed rule against the NACHA Operating Rules (“Rules™), which govern
the Automated Clearing House Network, and has determined it has no impact on the operation of the
Rules. Accordingly, NACHA supports the Board’s proposal to remove the interim rule from the
Code of Federal Regulations to reduce confusion about the status of the provisions and simplify the
Regulation.

Thank you for allowing us this opportunity to respond. If1 can be of further assistance, please do not
hesitate to contact me at (703) 561-3975.

Sincerely,

Carrie M. Lee
Staff Attorney

' NACHA is a not-for-profit association that represents more than 11,000 financial institutions through direct
memberships and a network of regional pavments associations, and 650 organizations through its industry councils.
NACHA develops operating rules and business practices for the Automated Clearing House (ACH) Network and for
electronic payments in the areas of Internet commerce, electronic bill and invoice presentment and payment (EBPP,
EIPP), e-checks, financial electronic data interchange (EDI), international payments, and electronic benefits services
(EBS).
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Attorneys at Law

7250 Parkway Drive, 5" Floor, Hanover, Maryland 21076-1343
(410) 684-3200 ¢ (888) 422-7529 + Fax: (410) 634-2001
www.hudeo.com

Offices in: Californic, Connecticut, Meoyland, New York, Virginia, Washington DC

June 22, 2007
By electronic delivery

Ms. Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve System
20™ Street and Constitution Avenue, N.W.
Washington, DC 20551

Re:  Docket No. R-1284: Proposed Rule Amending Regulation Z (Truth in Lending)
-and-
Docket No. R-1282: Proposed Rule Amending Regulation E (Electronic Fund Transfers)

Dear Ms. Johnson:

Hudson Cook, LLP appreciates the opportunity to comment on the Proposed Rule amending
Regulation Z, implementing the Truth in Lending Act, and the companion Proposed Rule amending
Regulation E, implementing the Electronic Fund Transfer Act, each published in the April 30, 2007
Federal Register by the Board of Governors of the Federal Reserve System (the “Board”). The
Proposed Rules withdraw portions of the interim final rules for the electronic delivery of disclosures
published on March 30 and April 4, 2001.

Hudson Cook is a law firm practicing in the area of consumer financial services. Our clients
include national and state banks, federal and state chartered savings associations, bank and thrift
holding companies, licensed finance companies and mortgage bankers, insurance and securities
companies, investment banks and “e-commerce” firms. We submit this letter on behalf of the firm
and not on behalf of any particular client.

We appreciate the fact that the Proposed Rules address concerns expressed by those who
commented to the Board during the last comment period. The changes the Board proposes to make
to the interim final rules will facilitate the continued development of electronic commerce in the
consumer arena.

Specifically, we support the Board’s proposal to permit the use of electronic disclosures in
online applications, advertisements and solicitations without the need to obtain the consumer’s
consent to receive such disclosures electronically. The fact that the consumer has opted to shop or
apply for financial services online evidences the consumer’s comfort and facility with electronic
transactions. The Proposed Rules will facilitate meaningful product descriptions in electronic
advertisements and solicitations without compromising consumer protections. In addition, the
Board’s proposed use of non-exhaustive lists to explain how financial service providers may

HC# 4841-6080-4609
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comply with electronic disclosure requirements should prove very helpful to the industry without
limiting the development of new technology. We suggest below additional measures the Board
could take to further assist industry compliance.

Specifically concerning electronic advertisements, such as those on internet websites, the
Board would assist industry compliance by clarifying that the term “advertisement” does not
include individualized, personalized information available to consumers through online calculators
and similar tools. For example, many internet websites include loan calculators that allow
consumers to enter hypothetical loan amounts, down payments, terms, and other information, in
order to see possible repayment terms that might apply. The Board itself recently announced the
availability of an online Mortgage Comparison Calculator on the Board’s website to assist
consumers interested in comparing fixed and adjustable rate mortgage products. The fact that the
Board has an online calculator may encourage creditors to offer similar online calculators on their
own websites. Online calculator tools serve purposes similar to cost estimates provided to
individual consumers or communications relating to the negotiation of a specific transaction (see
Official Staff Comment 1.1i.A. to Section 226.2(a)(2)), and thus should not be considered
“advertisements” or part of a multiple-page “advertisement.” This comment applies equally in the
deposit account and consumer leasing arenas. See, e.g., Official Staff Comment 2 to 12 CFR §
230.2(b) (using an in-person discussion with a consumer “about the termms for a specific account” as
an example of a communication that is not an “advertisement”); see also Official Staff Comment
2.4.to 12 CFR § 213.2(b). The Board could provide this clarification of the term “advertisement”
by supplementing existing Official Staff Comment 1.ii. to 12 CFR § 226.2(a)(2) of Regulation Z
and comparable Comments in the Board’s other consumer protection regulations.

The Board also would assist industry compliance by incorporating into the Official Staff
Commentary statements included in the Supplementary Information to the Proposed Rules that
allow financial service providers to provide consumers with required disclosures in both paper and
electronic form and to rely on the paper form of the disclosures to satisfy statutory and regulatory
compliance obligations. In such cases, the duplicate electronic form of disclosures would not have
to comply with E-Sign, Regulation Z (or other applicable consumer protection regulations of the
Board), or other electronic disclosure requirements because the party providing the disclosure does
not rely on the electronic form of disclosure to satisfy statutory or regulatory disclosure obligations.

Specifically concerning Regulation E, 12 CFR § 205.10(d) disclosures, if provided
electronically (for example, through posting on a secure internet web page), should not be required
to be accessible by the consumer in electronic form beyond the date of the electronic fund transfer.
In addition, Section 205.10(d) disclosures should not be subject to E-Sign requirements (unless
incorporated into other disclosures subject to E-Sign, such as periodic statements subject to E-Sign).
The Electronic Fund Transfer Act does not require the Section 205.10(d) notice to appear in writing
or in a form the consumer may keep for future reference. See 15 USC § 1693e(b).

The Section 205.10(d) disclosure gives the consumer advance notice that an upcoming
scheduled electronic fund transter will be in an amount different from the amount of the last
regularly recurring transfer, or different from the amount previously authorized by the consumer.
This permits the consumer to take appropriate steps to ensure that the consumer’s asset account has
sufficient funds in it to cover the upcoming scheduled transfer. Once the transfer occurs, the notice
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described in Section 205.10(d) has no further utility. If consumers agree to receive the Section
205.10(d) notice telephonically (for example, by dialing a toll-free telephone number, inputting a
personal identification code, and listening to an automated announcement) or by accessing a secure
internet web page to see the dollar amount and date of upcoming scheduled electronic fund
transfers, financial institutions and third-party payees (recipients of scheduled electronic fund
transfers) should be able to accommodate such consumers. The Board has broad authority under 15
USC § 1693e(b) to issue implementing regulations for this advance notice to the consumer.

The third-party payee of the scheduled electronic fund transfer, rather than the financial
institution holding the consumer’s asset account, typically provides Section 205.10(d) notices. It
would help such payees if the Board revised the Official Staff Commentary to Section 205.10(d) to
permit the provision of electronic Section 205.10(d) notices (with the consumer’s consent) in a
manner that the consumer might not be able to download, retrieve, or otherwise retain after the
electronic fund transfer. Consumers who have chosen either to listen to an automated
announcement over the telephone or to view a secure internet web page to obtain detailed
information about the next scheduled electronic fund transfer already have a number of options to
retain this information: they may redial the telephone number, return to the web page or record the
information into their personal computer files, or simply write down the information for future
reference, to the extent needed, up to and including the date the transfer is scheduled to occur. In
addition, once the transfer occurs, the consumer’s financial institution can advise the consumer of
the dollar amount and date of the transfer and should also provide the consumer with a periodic
statement reflecting any such transfer (pursuant to 12 CFR § 205.9(b)).

Although we submit formal comments only with regard to the Proposed Rules for
Regulations Z and E, we also support the similar proposals regarding Regulations B, M and DD.
Most of the comments in this letter pertaining to consumer credit and deposit account matters would
apply (with appropriate moditications) to these other regulations, as well.

Thank you very much in advance for considering these comments. Please do not hesitate to
contact us if you have any questions.

Sincerely,

Robert A. Cook
410-865-5401
rcook@hudco.com
-and-

Elizabeth C. Yen

203-776-1911
ecyen(@hudco.com

HC1 #4841-6080-4609
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Wells Fargo Bank, N.A.

MAC: X2410-06T

1 Home Campus

Des Moines. lowa 50328

Attn: R. David Whitaker
david.whitaker@wellsfargo.com

June 22, 2007

Jennifer J. Johnson, Secretary

Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue, NW
Washington, DC 20551

Submitted via e-mail to regs.comments@federalreserve.gov

Re: Final Rules on Regulation B; Docket No. R-1281
Final Rules on Regulation E; Docket No. R-1282
Final Rules on Regulation M; Docket No. R-1283
Final Rules on Regulation Z; Docket No. R-1284
Final Rules on Regulation DD; Docket No. R-1285

Dear Ms. Johnson:

Wells Fargo & Company (“WFC”) is a diversified financial services company providing banking,
insurance, investments, mortgage and consumer finance services and products through more than 6,000
stores, the Internet and other distribution channels across North America and internationally. WFC has
$486 billion in assets and 159,000 team members across its 80+ businesses. WFC's national banking
subsidiary, Wells Fargo Bank, N.A., operates over 3200 banking stores in 23 states, and was the first
bank in the United States to offer online account access. Wells Fargo Bank, N.A. is pleased to offer
these comments on behalf of itself and WFC.

We appreciate the opportunity to submit our views regarding the proposed final rules (the “Proposed
Rules”) of the Board of Governors of the Federal Reserve System (the “Board”) for electronic delivery of
disclosures under five consumer protection regulations: B (Equal Credit Opportunity), E (Electronic Funds
Transfers), M (Consumer Leasing), Z (Truth in Lending), and DD (Truth in Savings). The Proposed Rules
are intended to revise and simplify the interim rules for electronic delivery of disclosures, which were
issued by the Board on March 30, 2001 but were never made mandatory (the “Interim Rules”).

We strongly support the Board’s efforts to facilitate electronic disclosure delivery. We believe that most of
the provisions in the Proposed Rules will be helpful to both consumers and industry. We support the
Board'’s proposal to simplify and partially eliminate the rules for electronic communication originally set
forth in the Interim Rules, many of which were cumbersome or ambiguous. We also support the Board’s
proposal to exempt certain disclosures from the special consumer consent requirements of the Electronic
Signatures in Global and National Commerce Act (“ESIGN” or the “Act”), 15 USC 7001 et seq., as
expressly authorized by 15 USC § 7004(d)(1) of ESIGN itself.
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We note, however, that specific provisions of the Proposed Rules may conflict with other provisions of
ESIGN. We also note that certain provisions of the Proposed Rules may have unintended
consequences and discourage or prohibit existing practices that have been beneficial to both industry and
consumers. More specifically, we are concerned that:

(1) The Board’s proposed requirement that certain disclosures be given electronically merely
because an application is taken electronically may, if construed to apply to in-person transactions,
(i) prohibit existing industry practices that have proven highly effective and beneficial to
consumers, and (ii) conflict with ESIGN;

(2) The Board’s informal interpretation of the “equal prominence” requirement for certain paired
disclosures potentially creates (i) a trap for the unwary, (ii) a technological impossibility, and (iii) a
potential disadvantage for the visually impaired;

(3) The Board’s proposed statement in the Official Staff Interpretations to Regulation Z that certain
application disclosures may be provided via hyperlink without first obtaining ESIGN consumer
consent, but only so long as the disclosures cannot be “bypassed,” (i) conflicts with ESIGN and
(i) is ambiguous; and

(4) The Proposed Rules do not accommodate the emerging use of compact mobile devices and
ATMs to facilitate applications for certain products and other transactions, especially with
consumers who are existing customers of the discloser.

We recognize that the Board believes it has authority to establish rules for electronic disclosures
independent of ESIGN, and therefore is not necessarily bound by the limits placed on regulatory authority
under 15 USC § 7004(b)(2). We recognize that the Board has broad power to interpret its regulations to
implement the underlying statutes. However, we encourage the Board to conform the Proposed Rules to
the standards set forth in ESIGN, for three reasons:

(1) The history and provisions of ESIGN make it clear that Congress intended to provide baseline
rules, and regulatory procedures, for replacing writing and signature requirements across the
whole range of federal laws and regulations affecting consumer disclosures and notices.

(2) The use of parallel or alternative authority by the Board will result in a regulatory “double
standard,” in which federal regulators without the broad interpretive authority asserted by the
Board are required to operate within ESIGN, while the Board and other regulators with arguably
broader authority may avoid its procedures and limitations.

(3) Since the use of parallel or alternative authority will not supplant or supersede ESIGN, institutions
wishing to avail themselves of electronic notices and disclosures will be forced to select between
two different disclosure and consent schemes, creating the potential for both conflicting
approaches to delivery and confusion for consumers as they encounter widely differing practices.

DISCUSSION

1. The Requirement to Deliver Electronic Disclosures With Every Electronic Application Will
Impair the Use of Electronic Records.

The Board proposes under Regulations B and Z that certain disclosures must be given electronically at
the time a credit application is taken electronically. As written, this provision could be construed to apply
whether the electronic application is submitted remotely or as part of an in-person electronic transaction.
If applied to in-person transactions, this provision of the Proposed Rules potentially may (i) prohibit an
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already widely adopted practice that has proven beneficial to consumers and to industry, and (ii) conflict
with ESIGN.

Existing Practice

Presently, lenders often consider it desirable to take the consumer’s loan application electronically even
when the customer appears in person at the lender’s offices. The application information may be entered
by an employee or agent of the lender, then electronically reviewed and signed by the consumer; or the
application may be entered by the consumer directly via a terminal or kiosk. Electronically generated and
submitted applications are easier, less expensive, and faster to process and store. In such
circumstances, the lender often delivers the required disclosures to the borrower on paper, in order to

(i) facilitate retention of the disclosures by the consumer, (i) accommodate consumers who do not wish to
receive the disclosures electronically, and/or (iii) avoid forcing the customer to go through the ESIGN
consumer consent disclosure process.1 As a result, requiring Regulation B and Z disclosures to be
delivered electronically in these circumstances would actually impair the use of electronic records as part
of an in-person application process.

Conflict with ESIGN

In addition, requiring the disclosures to be delivered electronically appears to conflict with two separate
provisions of ESIGN:

(1) The provision in 15 USC § 7001(b) that ESIGN does not require any person to accept or use
electronic records in lieu of paper, and

(2) The provisions in 15 USC § 7004(b) that regulations interpreting 15 USC § 7001 may not add to
the requirements of § 7001 and must be substantially equivalent to the requirements imposed on
equivalent writings.

ESIGN specifically states that the law does not require any person to agree to use or accept electronic
records or electronic signatures. 15 USC § 7001(b)(2). In addition, ESIGN stipulates that a federal
agency issuing any regulation or guidance that interprets 15 USC § 7001 must satisfy the standards set
forth in 15 USC § 7004(b), including that:

(1) The regulation or guidance must be consistent with § 7001;

(2) The regulation or guidance must not add to the requirements of § 7001; and

(3) The agency must find, in connection with the issuance of the regulation or guidance, that—

(i) There is a substantial justification for the regulation or guidance;

(i) The methods selected to carry out that purpose—

(@) Are substantially equivalent to the requirements imposed on records that are not
electronic records; and

T We note, in passing, that even if the Board grants an exemption from the ESIGN consumer consent process for
certain disclosures, this exemption does not extend to disclosures provided under other federal or state laws. As a
result, a lender wishing to take in an in-person electronic application, but avoid forcing the consumer through the
ESIGN consumer consent process, would find itself in the awkward position of being required to give the Regulation
B and Z disclosures electronically, and any other required disclosures on paper.
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(b) Will not impose unreasonable costs on the acceptance and use of electronic
records; and

(i) the methods selected to carry out that purpose do not require, or accord greater legal status
or effect to, the implementation or application of a specific technology or technical
specification for performing the functions of creating, storing, generating, receiving,
communicating, or authenticating electronic records or electronic signatures.

The Board’s proposal would require lenders electing to proceed under the Proposed Rules, rather than
ESIGN, to provide -- and consumers to accept -- electronic disclosures any time an application is
submitted electronically, even when the application is submitted as part of a face-to-face transaction. In
addition, it would place requirements on any person electing to deliver or accept an electronic application
which differ from the requirements applying to a paper application. A lender taking a paper application
would have the option of delivering the disclosures on paper or, with the consumer’s consent, in
electronic form. The Board proposes to eliminate that discretion for both the consumer and the lender
when the application is electronic, to the detriment of both and in contravention of the limits ESIGN places
on regulatory discretion.

Recommendation

We recommend that the Board drop this requirement entirely. This provision of the Proposed Rules does
not address any known problem or objectionable practice. Nothing in ESIGN changes the timing or
delivery requirements that otherwise apply to disclosures under the Proposed Rules. 15 USC §§
7001(b)(1) and (c)(2)(a). Whether it is appropriate to deliver disclosures triggered by an electronic
application in electronic or paper form should be left to the specific circumstances, the applicable timing
requirements, and the preferences of the parties to the transaction. We note that lenders would have the
option of proceeding under ESIGN and providing the covered disclosures in paper form, to the extent
otherwise permissible under applicable timing and delivery requirements, potentially rendering this
provision of the Proposed Rules a nullity.

In the alternative, to the extent it is the Board’s intent to exclude in-person transactions from the
mandatory electronic disclosure requirement, we recommend that the Board make it clear in the
Proposed Rules that the requirement applies only when the electronic application is submitted remotely,
and not as part of an in-person transaction.

2. The Board’s Informal Interpretation of the “Equal Prominence” Rule Presents a Technological
Problem, a Trap for the Unwary, and an Obstacle to the Visually Impaired.

In its introductory comments to the Proposed Rules under Regulations M, Z and DD, the Board states
that lessors, lenders and depository institutions must assure that paired disclosures (e.g., interest rate
and APR), which must be advertised with “equal prominence” under the regulations, must be visible
together when displayed electronically — the consumer should not be required to “scroll” a screen or
window to view one half of the paired disclosure while viewing the other half. However, the Board
proposes to eliminate its existing statement in the Official Staff Commentaries and Interpretations (as
applicable) to this effect. Interpreting the “equal prominence” rule to forbid the need to scroll from one of
the paired disclosures to the other creates a serious technological issue, and a potential disadvantage for
the visually impaired. Atthe same time, to the extent the Board views the “equal prominence” rule as
mandating a “no scroll” rule, removing the relevant Staff Commentaries and Interpretations seems likely
to promote confusion and disparate practice.

Preventing Scrolling Is a Technological Problem

To the extent the Board intends to discourage electronic advertisements that widely separate “paired”
disclosures, its informal interpretation makes perfect sense and we endorse that intent. However, as
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written, the Board’s informal interpretation reaches too far, and leads to a set of unintended
consequences for which there is no manageable technological solution. The situations under which a
consumer may have to scroll a window or screen to see both parts of a paired disclosure depends not
only on their placement by the discloser, but also on the size of the consumer’s window, the screen
resolution the consumer has selected, and the text size and/or magnification settings that the consumer
has applied to the display.

For example, a set of paired disclosures that would display with equal prominence in the same window,
assuming Internet Explorer (“IE”) is set to medium text size in a standard 1280 x 800 display with a half-
screen window, may not display together without scrolling if IE is set to its largest text size in a 800 x 600
display. As another example, the settings and special magnification utilities used by the visually
impaired may also prevent display of paired disclosures without scrolling. Assuming that disclosers could
develop technological controls to prevent screen adjustment that would result in scrolled display of the
disclosures, which we do not believe is currently feasible, the visually impaired may be unable to access
the disclosures and proceed with the transaction at all.

The informal interpretation also fails to take into account the emerging popularity of mobile devices with
certain population segments. These devices usually have small screens and can deliver only limited
information at one time - individuals using these devices to access the Internet or review electronic
advertising do so voluntarily, and actively expect to page or scroll to receive full information.

Removing the Staff Commentaries and Interpretations

Because of the technological challenges associated with preventing the need to scroll to view both parts
of a paired disclosure, the prohibition on scrolling in the Board’s informal interpretation is neither intuitive
nor obvious. If the Board intends to maintain its current interpretation of the “equal prominence” rule, then
it should retain the existing Staff Commentaries and Interpretations.

Recommendation

We recommend that the Board (i) remove the existing Official Staff Commentaries and Interpretations on
this subject, and (ii) drop the informal interpretation appearing in its introductory comments to the
Proposed Rules. Proper application of the “equal prominence” rule to electronic communications should
be determined on a common-sense basis and on consideration of all the relevant circumstances,
including the impact of display and communication elections made voluntarily by the consumer outside
the discloser’s control.

3. The Board’s Official Staff Interpretation Asserting a “No Bypass” Rule for Certain Hyperlinked
Disclosures Under Regulation Z is Ambiguous, Conflicts with ESIGN, and May Lead to
Disparate Presentation Practices among Disclosers.

In the Official Staff Interpretations for Regulation Z, the Board proposes to retain the assertion that a
lender may provide certain initial disclosures without first obtaining ESIGN consumer consent only if the
disclosures “cannot be bypassed” by the consumer before submitting an application for the account of the
product being advertised. This interpretation is ambiguous and conflicts with ESIGN.

It is not Clear When a Disclosure Cannot be “Bypassed”

The Official Staff Interpretations include the following discussion for presentation of disclosures under
Regulation Z §§ 226.5a, 226.5b, and 226.19:

...the disclosures could be located on the same web “page” as the application or
reply form without necessarily appearing on the initial screen, if the application or
reply form contains a clear and conspicuous reference to the location of the
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disclosures and indicates that the disclosures contain rate, fee, and other cost
information, as applicable. Or, card issuers could provide a link to the electronic
disclosures on or with the application (or reply form) as long as consumers
cannot bypass the disclosures before submitting the application or reply form.
Whatever method is used, a card issuer need not confirm that the consumer has
read the disclosures.

This discussion is susceptible to multiple interpretations and creates the potential for anomalous
treatment of disclosures. For example, if an extended disclosure is presented in a scroll box behind a
hyperlink, is the disclosure “bypassable” if the borrower is required to click on the link and view the scroll
box window, but is not required to scroll completely from top to bottom of the disclosure before
continuing? As another example, the Staff Interpretation suggests that if the same disclosure is placed
on the initial webpage presented to the borrower, it may be treated differently. If the disclosure appears
“below the fold,” it may be bypassed by the consumer so long as the information presented “above the
fold” contains a clear and conspicuous reference to the fact that the additional disclosures are available
“below the fold.” The disparate treatment of hyperlinked disclosures and those appearing “below the fold”
seems an odd distinction, made even more so by the Staff Interpretations’ acknowledgment that the card
issuer is not required to assure that the consumer reads the disclosures at all.

Conflict with ESIGN

The assertion that a hyperlinked disclosure must not be “bypassable” conflicts with ESIGN, which
prohibits regulatory requirements for electronic disclosures that add to the requirements of ESIGN. In
addition, the provision in ESIGN permitting regulators to exempt certain disclosures from the ESIGN
consumer consent process expressly states that any exemption must be granted “without condition.”
See 15 USC § 7004(d)(1). Adding a “no bypass” requirement as a condition for waiver of the ESIGN
consumer consent process appears to conflict with that prohibition.

Finally, we note that the “no bypass” rule would not apply if the lender proceeds under ESIGN, first
obtaining the borrower’s ESIGN consumer consent and then presenting the disclosure using
appropriately labeled and conspicuous hyperlinks.

Recommendation

We recommend that the Board remove the references to “non-bypassable” hyperlinks from the Staff
Interpretations. The appropriate standard for evaluating hyperlinked disclosures should be whether, on a
case by case basis, the link or accompanying text, clearly and conspicuously provides accurate notice of
the disclosures that may be viewed behind the link. The consumer may then decide, just as with paper
disclosures, whether and to what extent the disclosures should be read and reviewed.

4. The Proposed Rules Should Accommodate the Emerging Use of Compact Mobile Devices
and ATMs to Take Applications and Initiate a Broad Range of Transactions.

The widespread adoption and use of cellular telephones and other compact mobile devices, and the
deployment of enhanced ATMs capable of a wider range of transactions, blur the traditional line between
transactions entered into via “telephone” and transactions entered into “electronically,” as those terms are
used in the Proposed Rules. Compact mobile devices® are emerging as the tool of choice for electronic
communication by some consumers. They may be used to submit applications or conduct transactions
by voice, text, voice recognition, touch pad, or touch screen.

2 By “compact mobile device,” we mean a communication device that a consumer may elect to use to initiate
an application or transaction, but on which it is not feasible to efficiently display, or permanently store or print,
the related disclosures.
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For example, financial institutions may find it desirable in the near future to permit customers to submit
short form applications for new accounts or products via compact mobile devices or ATMs. These same
products, if applied for through a traditional telephone banking channel, often trigger special disclosure
delivery and timing rules that recognize the limitations of the communication medium. These same
limitations apply to compact mobile devices and ATMs — they are able to deliver information only in small
increments, often slowly, and they have either no, or highly limited, ability to print or retain disclosures in
the long term. Board action recognizing that these limitations of the medium apply whether the interaction
is by voice, text, or some other method of communication would (i) promote continued innovation and
expansion of their use, and (ii) prevent what will otherwise be an artificial distinction between voice
communications and text or visual communications using the same device.

Recommendation

We urge the Board to clarify that any special timing or delivery rules that apply to disclosures resulting
from telephone applications or transactions should also apply to any transaction initiated over a compact
mobile device or ATM, whether by voice, text, voice recognition, touch screen, or other electronic
interaction.

CONCLUSION

We strongly support the Board’s actions in promulgating the Proposed Rules, and revising or withdrawing
a number of the Interim Rules. The Proposed Rules provide valuable guidance on the delivery of
electronic disclosures and notices. \We urge the Board, in finalizing the Proposed Rules, to resolve the
issues we have discussed in this letter and, where ESIGN does not authorize exemption, to conform the
Proposed Rules to the requirements of ESIGN.

Wells Fargo Bank, N.A. appreciates the opportunity to comment on the Proposed Rules.

Very truly yours,
WELLS FARGO BANK, N.A.
By [SIGNED]

R. David Whitaker
Senior Counsel
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On
Electronic Delivery of Disclosures
Pursuant to

12 CFR Part 202 -- Regulation B; Docket No. R-1281 -- Equal Credit Opportunity
12 CFR Part 205 -- Regulation E; Docket No. RB1282 -- Electronic Fund Transfer
12 CFR Part 213 -- Regulation M; Docket No. RB1283 -- Consumer Leasing
12 CFR Part 226 -- Regulation Z; Docket No. RB1284 -- Truth in Lending
12 CFR Part 230 -- Regulation DD; Docket No. RB1285 -- Truth in Savings

L. Introduction.

On behalf of our low-income clients, the National Consumer Law Center,' as well as
Consumers Union,2 the Consumer Federation of America,3 and the National Association of

"The National Consumer Law Center, Inc. (NCLC) is a non-profit Massachusetts corporation, founded in 1969,
specializing in low-income consumer issues, with an emphasis on consumer credit. On a daily basis, NCLC provides
legal and technical consulting and assistance on consumer law issues to legal services, government, and private
attorneys representing low-income consumers across the country. NCLC publishes a series of seventeen practice
treatises and annual supplements on consumer laws, including Consumer Banking and Payments Law (3rd ed. 2005),
as well as bimonthly newsletters on a range of topics related to consumer credit issues and low-income consumers.
NCLC attorneys have written and advocated extensively on all aspects of consumer law affecting low income
people, conducted training for tens of thousands of legal services and private attorneys on the law and litigation
strategies to deal with predatory lending and other consumer law problems, and provided extensive oral and written
testimony to numerous Congressional committees on these topics. NCLC’s attorneys have been closely involved
with the enactment of all federal laws affecting consumer credit since the 1970s, and regularly provide
comprehensive comments to the federal agencies on the regulations under these laws. These comments are written
by Margot Saunders of the National Consumer Law Center and Gail Hillebrand of Consumers Union.

*Consumers Union publisher of Consumer Reports, is a nonprofit membership organization chartered in 1936 under
the laws of the State of New York to provide consumers with information, education, and counsel about goods,
services, health and personal finance; and to initiate and cooperate with individual and group efforts to maintain and
enhance the quality of life for consumers. Consumers Union’s income is solely derived form the sale of Consumer
Reports, its other publications and services, and from noncommercial contributions, grants, and fees. In addition to
reports on Consumers Union’s own product testing, Consumer Reports, ConsumerReports.org and Consumer
Reports on Health, with a combined paid circulation of approximately 5.5 million, regularly carry articles on health,
product safety, marketplace economics, and legislative, judicial, and regulatory actions which affect consumer





Consumer Advocates,” provide the following comments regarding all of the Federal Reserve
Board's proposed rules relating to electronic disclosures under the Equal Credit Opportunity Act,
the Electronic Funds Transfer Act, the Consumer Leasing Act, the Truth in Lending Act, and the
Truth in Savings Act. Generally our comments relate to all of the proposed regulations, although
we do highlight some specifics.

We appreciate the complexity of the issues the Board is dealing with in drafting these
proposed regulations, but we believe the proposed regulations are based on several significant
mistakes in the conceptual framework applied to electronic disclosures. As currently proposed,
these changes to the regulations would result in important reductions in the basic disclosure
requirements of all five of these federal consumer protection statutes. We believe that it is
entirely possible to facilitate electronic commerce and electronic communications without loss of
critical consumer protections, but that these proposed regulations do not accomplish that result.

Many of the concerns raised here were raised by us in written comments on the Interim
Final Rules. Unfortunately, many of the problems we previously addressed continue to be a
concern in the current proposal. It is also unfortunate that the Board is proposing further
reduction of the protections afforded consumers in electronic commerce.

There are four overarching principles that must be applied whenever electronic
disclosures are permitted to replace paper records:

L The electronic records must be provided in a format which can be printed and retained.

IL The electronic records must be delivered to the consumer, which means emailing them to
the consumer’s designated email address, rather than requiring the consumer to go find
them.

I1I. The power of the Internet should increase the reliability and timeliness of the information

contained in the disclosures as well as the delivery of this information.

IV.  Electronic records should only be permitted when the transaction is entirely electronic,
and should be prohibited as a replacement for the required disclosures when the parties
are transacting business in person. This is an essential provision to prevent a deceptive
combination of an oral sales pitch and an electronic disclosure of different terms than
those promised.

welfare. Consumers Union’s publications and services carry no outside advertising and receive no commercial
support.

*Consumer Federation of America, is a nonprofit association of over 300 pro-consumer groups, with a combined
membership of 50 million people. CFA was founded in 1968 to advance consumers’ interests through research,
advocacy and education.

“The National Association of Consumer Advocates (NACA) is a non-profit corporation whose members are
private and public sector attorneys, legal services attorneys, law professors, and law students, whose primary focus
involves the protection and representation of consumers. NACA’s mission is to promote justice for all consumers.
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L The electronic records must be provided in a format which can be printed and
retained.

When disclosures are required by federal statutes to be provided in a writing, in a form
that the consumer may keep,” that same requirement must be specifically articulated and applied
to electronic disclosures that are permitted to replace the writings. The requirement that the
consumer be able to keep the disclosures is a requirement of the underlying federal consumer
protection rules -- Reg Z, Reg E, etc. The Board needs to reassert the application of this
requirement in electronic transactions.

For example, Reg Z requires of disclosures for closed end credit that --

The creditor shall make the disclosures required by this subpart
clearly and conspicuously in writing, in a _form that the consumer
may keep. (Emphasis added.)’

The disclosure requirements in Reg E, applicable to electronic transfers are similar --

Disclosures required under this part shall be clear and readily
understandable, in writing, and in a form the consumer may keep.’

The proposed final rules omit this longstanding principle on the delivery of consumer
disclosures. The proposed rules do not require that the electronic disclosures be actually
delivered to the consumer (see the discussion of this point in the next section), and they also fail
to require the electronic records be in a form that the consumer may keep. Electronic records can
be on a website in a form that is neither downloadable nor printable.

Moreover, the Board proposes to delete even the current minimalist requirement in the
Interim Regulations that electronic disclosures remain on the provider’s website for 90 days.
This means that under these proposed rules, a provider of critical disclosures could satisfy the
requirement to deliver cost of credit and payment information, including the right to rescind, by
posting this information on the Internet for just 30, 10, or even one day! If the consumer is
unable to download the information, or to print it, during the short posting window, the
consumer is out of luck?

>For example, both open and closed end credit disclosures under Truth in Lending are required to be provided in a
form that consumers may keep, see, e.g. Reg Z, Section 226.5 for open end disclosures, and 226. 17 for closed end
disclosure, Reg E, Section 205.4 for electronic fund transfers, Reg M, Section 213.3(a) for consumer leases.

®12 CFR § 226.17(a)(1).

712 CFR § 205.4(a)(1). The Reg M, applicable to consumer leases and Reg B, applicable to equal credit protections,
have similar requirements. 12 CFR § 213.3(a) (Reg M) and CFR § 202.4(d) (Reg B) respectively.
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While E-Sign, 15 USC Section 7001(e), does include some requirements about the ability
to retain information that is provided electronically in place of a writing, the protection is more
of a defensive measure than an affirmative obligation:

(e) Accuracy and ability to retain contracts and other records.
Notwithstanding subsection (a), if a statute, regulation, or other
rule of law requires that a contract or other record relating to a
transaction . . . be in writing the legal effect, validity, or
enforceability of an electronic record of such contract or other
record may be denied if such electronic record is not in a form that
is capable of being retained and accurately reproduced for later
reference by all parties or persons who are entitled to retain the
contract or other record.®

This measure does not clearly and unequivocally require that electronic records be
provided in a way that the consumer can keep them. Instead, it simply sets up a defense for the
consumer relating to the terms of the record if the consumer can prove that the record was not
provided in a manner which assured its “accurate reproduction.” While E-Sign’s requirement is
important and valuable, it is not the same as a direct obligation on the part of the person required
to provide the disclosure to ensure that retention is possible. The omission of such an obligation
from the proposed regulations thus is a substantial diminution in protection from the current
interim rules.

The Board recognizes that E-Sign is a “self effectuating statute.” However, E-Sign’s
requirements for electronic disclosures only apply if the electronic disclosures are in place of a
writing. As the Board proposes to permit disclosures to be provided electronically, E-Sign’s
technical requirements may be deemed to no longer be required in each instance. The Board’s
job is to implement the provisions of Truth in Lending and the Electronic Funds Transfer Act, as
well as the other three seminal federal consumer protection acts. In this implementation, the
Board’s requirements must clearly articulate that when the disclosures required by these laws are
delivered by electronic records, the underlying requirements of the consumer protection laws are
clearly applicable — which requires that the electronic records of these disclosures be retainable
by the consumer.

An example of the potential issues which might arise if the Board does not clarify this
requirement might be helpful here.

Example. Consumer John Smith goes on line and electronically applies for a
mortgage from Home Bank. John Smith goes through F-Sign’s consumer consent
process (affirmatively demonstrating that he can access information in the
electronic form that Home Bank will use to provide the disclosures required by
Truth in Lending and other applicable federal and state laws). The entire

¥15 USC § 7001(c).





transaction is conducted on-line, and the disclosures required to be provided
relating to the cost of credit and the repayment terms of a closed end loan
secured by the consumer’s home under 15 USC § 1638 are simply displayed on
the computer screen when Mr. Smith accesses them during the electronic closing
process.

Mr. Smith tries to save to his hard drive the information displayed on his screen
during the process, but the website does not permit this. He also tries to print out
the disclosures, but this is not possible either. As a result, Mr. Smith is unable to
retain the disclosures, either electronically or by printing them out.

This problem can be entirely addressed by adding a few words everywhere electronic
disclosures are expressly permitted. Whenever “electronic form” appears in the regulation, the
words “which can be electronically retained and printed should be added. As we stated in our
comments on the Interim rules, we recommend that the disclosures be capable of both retention
and printing. A home loan, and even a car loan, is likely to have a longer duration than the
lifespan of a home computer, and restricting consumers to downloading without an option to
print only increases the likelihood that at some later time when the consumer needs to review the
disclosures they will no longer be available for that purpose.

The E-Sign retention protection may not accomplish the same goal. Instead it would only
be called into play if there were a subsequent dispute between Mr. Smith and Home Bank
regarding the terms of the disclosure. In that instance, once Mr. Smith shows that the disclosure
had not been provided in a manner which could be retained and accurately reproduced, the court
would be required to find that the disclosure was nof provided. This invites litigation; it is a
negative way of ensuring that essential consumer protection disclosures be provided in the
proper format;” and it provides no value to consumers who attempt to, or need to, resolve their
disputes short of a court proceeding.

The language in each of the regulations permitting written disclosures to be replaced
with electronic disclosures must be amended to clarify that electronic disclosures must be
delivered in a format which is both printable and downloadable.

II. The electronic records must be delivered to the consumer, which means emailing
them to the consumer’s designated email address.

The Board properly de-links provision of electronic information by paper mail. It is
definitely a step forward for the Board to prohibit delivery by snail-mail of a website address

°The E-Sign protection in § 7001(e) also goes to the format of the disclosure itself. E-Sign’s language simply denies
the validity of the electronic record if it is not originally provided in a form which can be “accurately reproduced for
later reference by all parties. If the disclosure were provided in an electronic medium which allowed easy
modification -- a word processing format, rather than a PDF or picture format -- the provider could not later
challenge the terms in the electronic record, because it had not satisfied this original requirement to provide the
record in a manner which itself required the production to be accurate.

5





from which a consumer is to recover disclosures. However, the Board must also require that
every required disclosure provided electronically must also be provided by email.

It is hard to fathom why electronic disclosures which replace written disclosures should
not always be emailed to the consumer, unless there is a problem of failure of address. Emailing
information, receipts, and notices of delivery to consumers is the common method of doing
business in today’s web-based marketplace. Airline tickets, computers, food, clothes, books, bills
for cell phone usage, banking notices, and more are all routinely emailed to consumers at their
designated email addresses. Once emailed, those records are accessible and retainable by the
consumer, for a long period of time. Providing electronic records by email is the only truly
reliable way to ensure that consumers actually access, receive and are able to keep those critical
consumer protection disclosures required by these federal laws.

The Board indicates that a fear of “phishing” is the reason why email delivery will not be
required. But phishing requires the consumer to provide information by email or a website to a
merchant or financial institution. We do not disagree with the implicit recommendation by the
Board that information gathered firom the consumer be provided on a website. We only disagree
with the explicit exclusion of email as the method of providing information 7o the consumer.
Disclosures that do not contain specific sensitive information such as a PIN or password simply
do not pose a phishing risk.

To ensure that electronic records actually are received by consumers, and to assist in
consumers’ ability to retain these important records, the Board should require that all
electronic records which replace written documents be emailed to the consumer (assuming
compliance with E-Sign’s consumer consent provisions) at the address provided for that
purpose by the consumer.

III.  The power of the Internet should increase the reliability and timeliness of the
information contained in the disclosures as well as the delivery of this information.

One of the primary advantages of electronic communication is that it is instantaneous and
allows for completely up to date information to be shared between all parties. The availability
and price of airline tickets, the cost of funds at financial institutions, the amount of money we
have in our bank accounts, is information that is currently instantaneously available on the
internet. The disclosures required by the Truth in Lending Act should be similarly up to date
when provided electronically.

The Board proposes to continue to allow disclosures about the accuracy of a variable
annual percentage rate disclosed on the card issuer’s web site to be considered accurate so long
as it was in effect 30 days before it was viewed by the public.'® This proposal is outdated, ignores
the power and pace of the web, and cannot be justified. The card issuer has the information
about the APR. The card issuer tells its employees and contractors the real -- currently applicable

1912 CFR § 226.5a(c)(2)().





-- APR at any particular time. The card issuer should also be telling consumers the APR for
which they are considering applying, or else a primary reason for shopping on line -- timeliness
of information -- is lost.

The Board should require electronic provision of disclosures to carry the most obvious
of benefits to consumers -- timeliness of information. If there is a concern that a timeliness
requirement would require every day or intra-day updating, the requirement could be
structured to require update within 24, or even 72, hours of when the offered rate is changed.

IV.  Electronic records should only be permitted when the transaction is entirely
electronic, and should be prohibited as a replacement for the required disclosures
when the parties are transacting business in person.

The Board implicitly recognizes that electronic communications are intended to take
place only when the parties are communicating electronically -- and should not be in place of
paper writings. This recognition is illustrated by the Board’s deletion of a mailed website address
as a method of providing the consumer with information on how to obtain disclosures.

However, the Board needs to go further and explicitly state that electronic disclosures
should only be permitted to be provided to consumers when they are nof transacting business in
person. We are concerned that unless this is made explicit, consumers who are standing in a
merchant’s place of business may be sent to an electronic kiosk to obtain federal disclosure
information. The merchant might argue that the consumer could successfully satisfy E-Sign’s
consent requirements standing in a store. However, there would be no guarantee that the
consumer actually has access to these disclosures at a later time, or the ability to retain the
documents at that time.

Consider the following example of how this problem might develop in a predatory home
loan situation:

Example: Imagine an elderly woman is visited at home by a home improvement
salesman who talks her into taking out a home equity loan to pay for an
overpriced home improvement. The salesman uses his laptop computer and the
woman’s telephone line to connect to the salesman’s website and then puts the
laptop in front of her. He guides her through the process of electronically
consenting to receive all notices and disclosures electronically on the
salesman’=s website. She also signs an acknowledgment that various disclosures
required by state and federal law have been provided to her electronically, and
indeed the salesman has posted these documents on his website. However, the
woman has no home computer and no knowledge of how or where she can access
a computer. She might even be home bound or disabled.

When the salesman leaves the elderly woman’s house she has signed a high cost
mortgage on her house, but she has no paper documents to explain the details of
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the transaction. All of her disclosures -- including her right to rescind -- have
been visually displayed to her on the salesman’s laptop. Under the proposed rule
they are considered delivered to her even if they are purged from the lender’s
website immediately. FEven if she were able to make her way to a public access
computer, and access the Internet, she would have no way of finding the
particular website address at which her disclosures were posted, because the
creditor is not required to even leave her with a piece of paper with the website
address (not that providing such a paper would be sufficient to address all the
problems here).

To avoid these problems, the Board should clearly state in these Final Rules that
electronic disclosures are only appropriate when the parties are transacting business
electronically, and are not permitted when the parties are dealing in person.

Conclusion

While we respect the desire of the Board to consider in which instances the Board’s
regulations need not address specific electronic disclosure issues due to the general application of
E-Sign, these proposed regulations do not simply change the source of the governing law, they
also reduce the available protections. The proposed regulations also freeze into place out of date
concepts such as 30 day old advertising of outdated rates, even on a web page that is updated as a
matter of course on a daily or other frequent basis. We urge the Board to withdraw this proposal
and rethink how to mesh its electronic disclosure rules with E-Sign so that U.S. consumers are
not exposed to new risks and new burdens. Those new risks and burdens include the risk of bait
and switch with in-person sales combined with electronic disclosures; the risk that disclosures
could be posted briefly and removed before the consumer even sees a link sent to a home email
that is not checked every day; and the risk that non-printable, non-retainable disclosures will not
be available when needed.

In the context of the current problems for consumers, neighborhoods, and even the U.S.
economy from the spread of subprime loans that consumers clearly did not understand, this is a
particularly inopportune time to change the rules of electronic disclosure for fundamental
consumer disclosure statutes in ways that could reduce consumer understanding of the terms and
conditions of increasingly complex financial products.
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The American Bankers Association (“ABA”) is pleased to submit
our comments to the Federal Reserve Board's (“Board”) request for
comment on its proposed changes to Regulation E, which implements the
Electronic Fund Transfer Act (‘EFTA”) The Board is proposing to amend
Regulation E to withdraw portions of the interim final rules for the
electronic delivery of disclosures issued 30 March 2001. In addition, the
Board is proposing to amend Regulation E to address the electronic
delivery of communications and disclosures required under the EFTA and
Regulation E.

ABA supports the Board's proposal to withdraw portions of the
interim final rules for electronic delivery of disclosures. We agree with the
Board that removing the interim rules will reduce confusion about the
status of the provisions and simplify and make more flexible the
regulation. We recommend that the Board clarify that disclosures would
be in compliance with the regulation if the disclosures would meet the
regulation’s requirements when viewed on a home personal computer.

The American Bankers Association, on behalf of the more than two
million men and women who work in the nation's banks, brings together all
categories of banking institutions to best represent the interests of this
rapidly changing industry. Its membership--which includes community,
regional and money center banks and holding companies, as well as
savings associations, trust companies and savings banks--makes ABA the
largest banking trade association in the country.

Background and Proposal.

The Board in 2001 published interim rules permitting the electronic
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delivery of disclosures under Regulation E and proposals under
Regulation B (Equal Credit Opportunity), M (Consumer Leasing), Z (Truth
in Lending), and DD (Truth in Savings). Under the interim rules, financial
institutions, creditors, and other persons generally were required to obtain
consumers’ affirmative consent to provide disclosures electronically,
consistent with the requirements of the Electronic Signatures in Global
and National Commerce Act (“the E-Sign Act”). In addition, the interim
final rules established uniform requirements for the timing and delivery of
electronic disclosures.

Based on comments to the interim final rules, in August 2001, the
Board lifted the previously established 1 October 2001 mandatory
compliance date for all of the interim final rules. Thus, institutions are not
required to comply with the interim final rules on electronic disclosures.

The Board is now proposing to amend Regulation E and the official
staff commentary by:

1. withdrawing portions of the 2001 interim final rule on electronic
disclosures that restate or cross-reference provisions of the E-Sign
Act and are thus unnecessary;

2. withdrawing other portions of the interim final rule that may impose
undue burdens on electronic banking and commerce and may be
unnecessary for consumer protection; and

3. retaining the substance of certain provisions of the interim final rule
that provide regulatory relief or guidance regarding electronic
disclosures.

Comments.
Section 205.4 General Disclosures Requirements.

ABA suggests that the commentary to this section make clear that
financial institutions would be in compliance with the regulation if the
disclosures would comply when viewed on a home personal computer.
ABA is concerned about how disclosures may be received by consumers.
Disclosures may not meet some of the requirements of the regulation
when viewed on the small screen of a mobile phone or other hand-held
device. Financial institutions cannot control how consumers may choose
to access the financial institution’s web site or communications.
Accordingly, we recommend that the commentary to the regulation clarify,
"Depository institutions meet the requirements of the regulation if the
disclosures comply with the regulation when displayed on a home
personal computer.”





Section 205.17 Requirements for Electronic Communication.
(c) Address or location to receive electronic communication
(d) Redelivery.

Under the interim final rule, disclosures could be sent to an e-mail
address designated by the consumer, or could be made available at
another location, such as an Internet web site. If the disclosures were not
sent by e-mail, financial institutions would have to provide a notice to
consumers alerting them to the availability of the disclosures. Disclosures
posted on a web site would have to be available for at least 90 days to
allow consumers adequate time to access and retain the information.
Depository institutions also would be required to make a good faith
attempt to redeliver electronic disclosures that were returned undelivered,
using the address information available in their files. The Board is
proposing to delete this section.

We agree. For the reasons explained in our comment letter to the
interim final rule dated 5 June 2001, there are many reasons consumers
may choose not have statements and other information delivered to an e-
mail address. For example, for privacy or professional reasons, they
might not want financial information sent to a work e-mail address or a
shared e-mail address. Or they may simply wish to manage e-mail
volume and content. Moreover, as the Board points out, concerns about
fraud and identity theft facilitated through phishing argue against requiring
e-mail statements or statement alerts and indeed illustrate the need for
continued flexibility in order to respond to changing environments and
challenges. Finally, as the Board notes, as electronic banking has
evolved, financial institutions and their customers have responded and
adapted in a manner that appears to work for both consumers and
financial institutions.

Conclusion.

ABA appreciates the opportunity to submit our comments to the
proposed revisions to Regulation E related to the electronic delivery of
disclosures. We support the proposed withdrawal of the interim final rule
and other proposed clarifications. To facilitate compliance, we recommend
that the Board clarify in the commentary that disclosures would be in
compliance with the regulation if they would meet the requirements of the
regulation when viewed on a home personal computer.

Please feel free to contact us for additional information.

Sincerely,

Nessa Eileen Feddis
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June 29, 2007

Ms. Jennifer J. Johnson
Secretary, Board of Governors
of the Federal Reserve System
20" Street and Constitution Avenue, NW
Washington, DC 20551

Re: Dockets R-1281, R-1282, R-1283, R-
1284, R-1285 Electronic Disclosures

Dear Ms. Johnson:

Navy Federal Credit Union appreciates the opportunity to comment on the Federal
Reserve Board’s proposed amendments to Regulation B (Equal Credit Opportunity), Regulation
E (Electronic Fund Transfers), Regulation M (Consumer Leasing), Regulation Z (Truth in
Lending), and Regulation DD (Truth in Savings) involving electronic disclosures. Navy Federal
is the nation’s largest natural person credit union with over $29 billion in assets and nearly three
million members.

The proposal would withdraw portions of the Interim Final Rules issued in 2001, clarify
selected provisions, and implement certain requirements of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005. Although the compliance date was previously lifted, we
applaud the Board for eliminating this unnecessary and impractical regulatory burden. We
pointed out in our August 8, 2001 comment letter that certain provisions of the Interim Final
Rules were not practical and we fully agree with the Board that removing these sections will
reduce confusion and simplify the regulation.

The Board’s proposal to disallow delayed disclosures for certain Internet Web site
requests, however, would deny many consumers the ability to receive financial services on a
timely basis. Low and moderate income consumers unable to afford their own personal
computer systems will likely be affected most by the proposal. Navy Federal urges the Board to
permit delayed disclosures at § 230.4(a) for opening deposit/share accounts and at § 226.17(g)
for making closed-end loans requested via an Internet Web site.

Communications via a financial institution’s Web site can be described in two general

categories. First, consumers with expectations for recurring secure communications with their
financial institutions may request access via a unique identifier and password with appropriate
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dual authentication measures such as today’s “home banking systems.” These home banking
systems permit secure two-way communications and provide a mechanism for delivery of
required disclosures before consummating the transaction. However, the second category of
communication, designed for consumers who do not have expectations for recurring secure
communications with their financial institutions, does not involve unique access identifiers and
passwords. Typically, this category of communications involves making applications for
financial services broadly available to the public via the institution’s Web site. Financial
institutions may accept the applications but there is no practical way to deliver account opening
disclosures upon approval of the consumer’s request and prior to consummating the transaction.
With no provision for delayed disclosures, consummation of the consumer’s request must be
delayed until disclosures are delivered. We believe the second category of communication is
more likely to be used by low and moderate income consumers who must rely on occasional
computer access at the public library or their place of employment.

To further illustrate, a recently deployed Marine has a family emergency and requests a
loan, via the second communication category described above, using his employer’s computer.
He requests that the loan proceeds be placed in his checking account for immediate access.

Navy Federal has no practical way to provide the required disclosures prior to consummation and
cannot, because of an unnecessary regulatory requirement, meet the Marine’s financial need on a
timely basis. Again, we urge the Board to permit delayed delivery of disclosures in such
situations.

We believe the Board has authority under the Truth in Savings Act (TISA) to permit
financial institutions to delay the delivery of initial disclosures for applications received over an
Internet Web site because, like mail and telephone applications, they are not submitted in person.
TISA § 266(b) states:

“Distribution in case of certain initial deposits. 1f-

(1) adepositor is not physically present at an office of a depository institution at the time
an initial deposit is accepted with respect to an account established by or for such
person; and

(2) the schedule required under section 264(a) has not been furnished previously to such
depositor,

the depository institution shall mail the schedule to the depositor at the address shown on
the records of the depository institution for such account no later than 10 days after the
date of the initial deposit.”

In drafting the Truth in Lending Act (TILA), Congress clearly anticipated that certain situations
would warrant a delay in the delivery of disclosures. TILA § 128(c)(2) states:
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“If a creditor receives a request for a loan by mail or telephone without personal
solicitation and the terms of financing, including the annual percentage rate for
representative amounts of credit, are set forth in the creditor’s printed material distributed
to the public, or in the contract of loan or other printed material delivered to the obligor,
then the disclosures required under subsection (2) may be made at any time not later than
the date the first payment is due.”

Navy Federal believes timely and accurate disclosures are an integral part of a financial
transaction to help consumers make the best savings or credit decision. The proposed
regulations, if modified as we have requested, would allow financial institutions and others to
provide required disclosures in electronic format without undue burden for consumers or
financial institutions.

Navy Federal would like to thank the Board for the opportunity to comment on the
proposed rules to reduce regulatory burden and confusion on how to provide electronic
disclosures to consumers. If you have any questions on our comments, please contact Elizabeth
Salazar, Senior Policy Analyst and Compliance Officer, at (703) 206-2404.

Sincerely,

C\QT G OO...A% & s’

Cutler Dawson
President/CEO

CDles
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June 28, 2007

Russell W. Schrader
Senior Vice President

By Electronic Delivery , Assistant General Counsel

Jennifer J. Johnson
Secretary
Board of Governors of the
Federal Reserve System
20th Street and Constitution Avenue, NW
Washington, DC 20551
Attention: Docket No. R-1280

Re:  Proposed Rule on Regulation B; Docket No. R-1281
Proposed Rule on Regulation E; Docket No. R-1282
Proposed Rule on Regulation M; Docket No. R-1283
Proposed Rule on Regulation Z; Docket No. R-1284
Proposed Rule on Regulation DD; Docket No. R-1285

Dear Ms. Johnson:

This comment letter is submitted on behalf of Visa U.S.A. Inc. in response to the Federal
Reserve Board’s (“FRB”) request for comment in connection with the proposed amendments to
several consumer protection regulations, including Regulations B, E, M, Z and DD, to address
the electronic delivery of disclosures required under these regulations. Visa appreciates the
opportunity to comment on this important matter.

SUMMARY OF PROPOSED RULES

In general, the proposed rules would: (1) withdraw those portions of the 2001 interim
final rules on electronic disclosures that restate or unnecessarily cross-reference provisions of the
Electronic Signatures in Global and National Commerce Act (“E-Sign Act”); (2) withdraw
certain portions of the 2001 interim final rules that the FRB now believes may impose undue
burdens on electronic banking, such as the e-mail alert and redelivery requirements; and
(3) retain the substance of important clarifications or guidance, such as the applicability of the
E-Sign Act to certain application and advertising disclosures.

In addition, the proposed rules include several regulation-specific amendments. For
example, under the proposed amendments to Regulations B and Z, when an application is
accessed by an applicant in electronic form, certain disclosures would have to be provided in
electronic form on or with the application, but the consumer consent provisions of the E-Sign
Act would not apply. Also, under the proposed revisions to Regulation Z, the FRB would
implement provisions of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“Bankruptcy Act”), which mandate certain disclosures for online credit card solicitations. In

Visa US.A Inc. t 415932 2178
P.O. Box 194607 f 4159322525
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connection with Regulations Z, B and DD, the proposal would clarify that when an
advertisement is accessed by a consumer in electronic form, associated disclosures also must be
provided in electronic form on or with the advertisement.

PROPOSED RULES PROMOTE INNOVATION AND FLEXIBILITY

Visa believes that the success of electronic commerce depends in large measure on the
ability of companies to establish, develop and maintain customer relationships electronically.
This is particularly true with respect to the development of online financial services. Further,
while various federal consumer protection statutes require disclosures to be provided to
consumers in writing, given the application of the E-Sign Act, these rules should no longer
present a significant impediment to the continued evolution and development of innovative
online financial products and services. Since the lifting of the mandatory compliance with the
interim final rules, financial institutions have deepened their customer relationships through the
offering of online financial products and services, which has benefited both consumers and
financial institutions. Fostering the growth of online financial services also furthers the
development of a national financial services market, in which consumers enjoy the benefits of
competition in the form of lower rates and costs for financial products and services. By adopting
the proposed rules, with some modification, the FRB would continue to promote innovation and
would provide important flexibility to financial institutions; as a result, consumers would gain
better access to financial products and services.

VISA SUPPORTS ELIMINATION OF UNNECESSARY AND BURDENSOME
PROVISIONS CONCERNING ELECTRONIC DISCLOSURES

Visa strongly supports the proposed elimination of unnecessary provisions concerning
electronic disclosures, and the elimination of onerous requirements contained in the interim final
rules. Under the proposed rules, the regulatory and commentary sections addressing the general
requirements for electronic communications would be deleted as unnecessary. Visa supports the
proposed deletion of these sections. As the FRB correctly acknowledges, the deletion of these
provisions will have no impact on the applicability of the E-Sign Act to the regulations. The
E-Sign Act specifically addresses the requirements for delivering electronic disclosures and,
since the lifting of the mandatory compliance with the interim final rules, institutions have had
the flexibility to apply the E-Sign Act provisions to their offerings of online banking products
and services without the impediments created by the interim final rules.

In addition, Visa strongly supports the deletion of the timing and delivery requirements
contained in the interim final rules as unnecessary or inappropriate. In particular, Visa supports
the elimination of the requirements to send disclosures to a consumer’s e-mail address or to post
the disclosures on a Web site and send a notice alerting the consumer to the availability of the
disclosures. The lifting of this public e-mail alert requirement has given financial institutions the
flexibility of determining whether disclosures will be sent via a public system or a proprietary
system, as is often the case with current online banking programs.

Furthermore, the e-mail alert requirement would have made it difficult, if not impossible,
for electronic disclosures to be delivered. For example, from an operational standpoint, the
e-mail alert requirement would make it difficult to rely on proprietary systems to deliver
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messages to customers and would make it difficult to deliver disclosures to customers if the
institution does not have the customers’ public e-mail addresses. Moreover, sending information
to a public e-mail address is far less reliable. And, given recent data breach incidents, and the
increase in identity theft and related fraud, including “phishing,” any use of a public e-mail
address to send account information to consumers could present significant security and privacy
concerns.

WITH SOME MODIFICATION, VISA SUPPORTS THE RETENTION OF CERTAIN PROVISIONS

Visa supports the retention of those provisions of the interim final rules that provide
regulatory relief or provide important guidance concerning the delivery of electronic disclosures.
The FRB should be commended for its efforts to accommodate and encourage the use of
electronic communications in retail banking. With some modification, the proposed rules would
facilitate the ability of financial institutions to comply with existing consumer protection laws in
an electronic environment.

E-Sign Consent Not Required for Application and Advertising Disclosures. Visa
believes the FRB effectively balanced competing interests by clarifying that the consent
provisions of the E-Sign Act would not apply to certain application, solicitation and advertising
disclosures. Accordingly, Visa encourages the FRB to retain the provisions contained in the
interim final rules clarifying that creditors can provide applications and advertising disclosures
electronically, without regard to the consumer consent or other provisions of the E-Sign Act.
Applying the E-Sign Act consent provisions to applications and advertisements would impose
significant burdens on electronic commerce and would make it significantly more difficult for
consumers to shop for information electronically and compare credit terms. Thus, Visa supports
the FRB’s use of its exception authority under section 105(a) of the Truth in Lending Act
(“TILA”), and section 703(a) of the Equal Credit Opportunity Act, as well as under section
104(d) of the E-Sign Act, to do so.

Regulation E. Visa recommends that the FRB clarify that institutions or payees are not
required to comply with the consent provisions of the E-Sign Act when obtaining a consumer’s
written authorization for recurring payments under Regulation E. The consent provisions of the
E-Sign Act require an institution to provide affirmative consent along with specific disclosures
before information can be provided electronically “if a statute, regulation, or other rule of law
requires that information relating to a transaction . . . be provided or made available to a
consumer in writing.”! However, the authorization required by section 205.10(b) of Regulation
E is not a required disclosure that is provided to a consumer; instead, the authorization is
provided to the institution/payee by the consumer. Thus, the E-Sign consent provisions should
not apply to the authorization.

Section 205.10(b) of Regulation E also requires the financial institution or payee that
obtains the 205.10(b) authorization to provide a copy of the authorization to the consumer. Visa
recommends that the FRB clarify that an electronic copy or confirmation of the authorization
satisfies the copy requirement. More specifically, the FRB should clarify that an institution or
payee that sends a copy of an authorization provided by the consumer should not trigger the

115 U.8.C. § 7001(c)(1).
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consent provisions of the E-Sign Act. Requiring a consumer to receive a copy of an electronic
authorization would unduly delay the authorization process; instead, an electronic confirmation
of the consumer’s authorization should be sufficient. These clarifications are consistent with the
proposed clarification under section 226.15 of Regulation Z that creditors need not send a second
copy of the required rescission notices.

Clarifications and Modifications Are Needed. While Visa generally supports the proposed
amendments and clarifications, several modifications are necessary. Specifically, the FRB
should consider the following clarifications in connection with the adoption of the final rule:

e Requiring Electronic Disclosures. The FRB should permit financial institutions to provide
the application and solicitation disclosures electronically, so long as the timing requirements
of the regulation are met. Under the proposed rules, if a consumer is able to access an
application, solicitation or advertisement in electronic form, card issuers would be required to
provide all application, solicitation or advertising disclosures in electronic form, rather than
in paper form. While most creditors would likely provide electronic disclosures if consumers
can access electronic applications and solicitations, we believe that this requirement could
limit the ability of financial institutions to provide credit products under some circumstances.
For example, application information may be entered by an employee or agent of the lender
and confirmed by the consumer or it may be entered directly by the consumer at a terminal at
the lender’s office. Furthermore, institutions may provide credit products and services at
kiosks located in banks or retail locations. Under these circumstances, applications may be
filled out electronically; however, there may be printers attached to computers or kiosks so
that disclosures could be printed at the printers attached to the computers or kiosks. We
believe that such a limitation could impede the offering of innovative products and services,
with no evidence that consumers would otherwise be harmed by receiving disclosures in
paper, rather than in electronic form. Thus, the FRB should modify the proposed rules to
permit disclosures in either electronic or paper form, as long as the disclosures are provided
on or with the application.

¢ Non-Bypassable Link. Under the proposed rules, for disclosures required to be provided in
tabular form, card issuers would be required to meet the formatting requirements contained in
section 226.5a(a)(2) of Regulation Z and the accompanying commentary provision. That is,
disclosures provided on or with an application or solicitation would have to be provided in a
prominent location. More specifically, required application and solicitation disclosures
would have to: (1) appear on the screen when the application or reply form appears; (2) be
located on the same Web “page” as the application or reply form if the application or reply
form contains a clear and conspicuous reference to the location of the disclosures and
indicates the disclosures contain rate, fee and other cost information; or (3) be provided
through a link to the electronic disclosures on or with the application or reply form, as long
as the consumer cannot bypass the disclosures before submitting the application or reply
form. Visa recommends that the FRB delete the requirement to provide consumers with a
non-bypassable link option. Currently, many card issuers provide a link to disclosures before
or during the application process. However, requiring card issuers to include a non-
bypassable link goes beyond the requirements under section 226.5a of Regulation Z, which is
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to simply “provide disclosures.” Requiring the use of a non-bypassable link is akin to
requiring card issuers to ensure that cardholders open and read disclosures that are mailed to
them and, thus, the requirement should be deleted.

e Bankruptcy Act Amendments. Section 1304 of the Bankruptcy Act amends TILA to require
that credit card application and solicitation disclosures provided over the Internet be “readily
accessible to consumers in close proximity” to the solicitation. The FRB has specifically
requested comment on how this standard should be interpreted and whether the existing
guidance in section 226.5a(a)(2) of Regulation Z, discussed above, should be retained. Visa
believes that the FRB should not retain the standard in proposed section 226.5a(a)(2) because
such a standard would essentially require card issuers to provide consumers with a non-
bypassable link or to have disclosures themselves appear on the screen or on the same Web
page as the application. From an operational standpoint, it would be difficult for financial
institutions to ensure that disclosures appear on a screen or on the same Web page. For
example, many consumers have programs on their computers that would block pop-up
screens. In addition, the amount of text on a screen often is within the consumer’s control
and dependent on the consumer’s settings for viewing documents. Thus, we believe that
creditors should be provided maximum flexibility in making the disclosures readily
accessible and in close proximity.

e Format Requirements May Not Be Suitable for Electronic Environment. Pursuant to section
226.5(a)(3) of Regulation Z, certain disclosures required under section 226.5a for credit and
charge card applications and solicitations must be provided in a tabular format or in a
prominent location in accordance with the requirements of Regulation Z. Such tabular or
prominence requirements may not be suitable in an electronic environment. For example, the
requirement that the annual percentage rate for purchase transactions be disclosed in 18-point
type and the requirement that certain disclosures should be more prominent are not
appropriate for the electronic environment. In this regard, it would be difficult, if not
impossible, for creditors to ensure compliance with these requirements. Creditors have no
control over how disclosures will appear on the consumer’s computer screen. Thus,
institutions should have no duty to ensure that a consumer views the disclosures in the
context of such format and type-size requirements.

ALTERNATIVE TO PERIODIC STATEMENT REQUIREMENT

Under recent payroll card amendments to Regulation E, the FRB adopted a final rule that
provides an alternative to providing traditional periodic statements. Specifically, as an
alternative to providing periodic statements for payroll cards under Regulation E, an institution
~ may: (1) make balance information available through a telephone; (2) make an electronic history
of the consumer’s transactions available through the Internet for at least 60 days from the date
the consumer electronically accesses the account; and (3) promptly provide, upon request, a
written history of the consumer’s transactions that covers at least 60 days preceding the date of
the consumer’s request.
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Providing alternatives to the delivery of periodic statement information in other
circumstances could advance financial service innovations and provide financial institutions with
flexibility in offering online banking and other e-commerce-related products. Accordingly, Visa
recommends that the FRB consider providing similar flexibility in meeting statutory
requirements for providing periodic statements more broadly under Regulation E and under other
consumer protection regulations, such as Regulation DD.

Once again, we appreciate the opportunity to comment on this important matter. If you
have any questions concerning these comments or if we may otherwise be of assistance in
connection with this matter, please do not hesitate to contact me, at (415) 932-2178.

Sincerely,
Russell W. Schrader

Senior Vice President and
Assistant General Counsel
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Jennifer J. Johnson, Secretary

Board of Governors of the Federal Reserve System
20™ Street and Constitution Ave, N.W.
Washington, D.C. 20551

RE: Proposed Amendments to Regulations B, E, M, Z and DD.
Dear Ms. Johnson:

On behalf of the National Association of Federal Credit Unions (NAFCU), the
only trade association that exclusively represents the interests of our nation’s federal
credit unions (FCUs), I am responding to the request for public comment on the Board of
Governors of the Federal Reserve System’ (Board) proposed rules to amend Regulations
B, E, M, Z and DD.

The proposed rules would withdraw portions of interim rules adopted in 2001
(2001 Interim Rules) that incorporated certain provisions of the Electronic Signatures in
Global and National Commerce Act (E-Sign Act). The Board reasons that the provisions
it proposes to withdraw are unnecessary, unduly burdensome or confusing. By the same
token, the Board proposes to retain certain portions of the 2001 Interim Rules the Board
determined would provide regulatory relief or guidance. The proposed rule to amend
Regulation Z also includes provisions that would implement the online credit card
provisions contained in the Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 (Bankruptcy Act).

NAFCU appreciates the opportunity to comment on the proposed rules and
applauds the Board for revising its regulations to alleviate confusion by extracting
unnecessary and overly burdensome provisions and clarifying others. NAFCU believes
that while regulations that seek to protect American consumers by requiring various
disclosures are important, we believe that confusing and unnecessary provisions relating
to disclosures are particularly counterproductive because they often lead to consumer
confusion while also unjustifiably causing the cost of regulatory compliance to be high.
Thus, NAFCU supports the Board’s proposed rules to amend Regulations B, M, Z and
DD in order to make the regulations relating to electronic disclosures less confusing and
consequently, easier to comply with.

While NAFCU supports the proposed amendments, we seek clarification on one
item in the proposed rules. Proposed new § 226.5a(c)(2) requires that variable annual
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percentage rates (APR) in applications and solicitations be accurate when mailed, sent to
a consumer’s e-mail address or viewed by the public (i.e., on the card issuer’s website).
A variable APR would be accurate if it is one in effect within 60 days before mailing or
30 days before being sent electronically or viewed by the public in electronic form.

NAFCU understands the proposed provision to state that a variable APR is
accurate if it was in effect within the previous 30 days (if in electronic form) or 60 days
(direct mail). However, the preamble of the proposed rule states that “this new section
would require issuers to update variable APRs disclosed on mailed applications and
solicitations every 60 days and variable APRs disclosed on applications and solicitations
provided in electronic form every 30 days, and to update other terms when they change.”
See 72 Fed. Reg. 21145. NAFCU requests that the Board clarify that an update is only
required if the applicable standard for accuracy (i.e., in effect within the previous 60 or
30 days) in the proposed § 226.5a(c)(2) is not met.

NAFCU members depend on sound and effective electronic communications with
their members to conduct and support the growing number of electronic transactions. As
member owned institutions, credit unions have a unique interest in ensuring that
communications to members are clear. Confusing regulations and unnecessary
regulatory burden, however, make this goal difficult to achieve. Accordingly, NAFCU
encourages the Board to continue to review its regulations to identify and address such
provisions.

NAFCU would like to thank you for the opportunity to share its views on the
proposed rules and looks forward to working with the Board to eliminate unnecessary,
overly burdensome, or duplicative regulations that neither contribute to consumer
protection nor facilitate the provision of financial services to America’s consumers in a
safe and sound manner. Should you have any questions or require additional information
please do not hesitate to contact me or Tessema Tefferi, NAFCU’s Associate Director of
Regulatory Affairs, at (703) 522-4770, ext. 268 or ttefferi(@nafcu.org.

Sincerely,

B. Dan Berger
Senior Vice President for Government Affairs
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