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Kelly Fuller 

P.O. Box 685 

Descanso, CA  91916 

 

September 2, 2014 

Service Information Collection Clearance Officer 

U.S. Fish and Wildlife Service 

MS 2042–PDM 

4401 North Fairfax Drive 

Arlington, VA 22203 

hope_grey@fws.gov 

Subject: Proposed Information Collection 1018–0115; Land-Based Wind Energy Guidelines 

Dear Ms. Grey: 

Thank you for this opportunity to comment on the proposed Information Collection Notice (Notice) for 

the Land-Based Wind Energy Guidelines.1 I am an independent consultant to the environmental NGO 

community and was the Wind Campaign Coordinator at American Bird Conservancy in Washington, D.C. 

at the time the Land-Based Wind Energy Guidelines (Guidelines) were published by the U.S. Fish and 

Wildlife Service (FWS). I hope that the FWS will consider this Information Collection from the 

perspective of the public in addition to the perspectives of the agency and the wind energy industry. The 

public submitted many comments to the FWS as the Guidelines were being drafted and finalized, and 

the implementation of the Guidelines (which this data collection supports) remains of keen interest. 

I. Comments about the Notice’s Abstract 

The Notice states, “When used in concert with appropriate regulatory tools, the Guidelines are the best 

practical approach for conserving species of concern” (page 38056). However, currently FWS has no 

regulatory tools2 to use with the Guidelines for conserving FWS-designated Birds of Conservation 

Concern other than eagles. This is significant because Birds of Conservation Concern are, other than 

federally threatened or endangered species, FWS’s highest conservation priorities.3 In contrast, species 

                                                           
1 The Notice was published in the Federal Register on July 3, 2014 (Vol. 79, No. 128) and is available at 
http://www.gpo.gov/fdsys/pkg/FR-2014-07-03/pdf/2014-15617.pdf.  
 
2 The Federal Register notice of availability of the final Guidelines identifies Habitat Conservation Plans, Bird and 
Bat Conservation Strategies, and Eagle Conservation Plans as the tools that will be used with the Guidelines. See 
page 17497, Federal Register, Vol. 77, No. 58 (March 26, 2012). Available at http://www.gpo.gov/fdsys/pkg/FR-
2012-03-26/pdf/2012-7011.pdf. Habitat Conservation Plans are associated with the Endangered Species Act and 
Eagle Conservation Plans with the Bald and Golden Eagle Protection Act. However, unless required by another 
agency or a FWS permitting decision associated with the ESA or Eagle Act, Bird and Bat Conservation Strategies 
(BBCSs) cannot be considered a “regulatory tool” because without those other regulatory links, BBCSs are related 
only to the Guidelines, which are voluntary and not regulatory. 
 
3 See page iii. FWS, Division of Migratory Bird Management (2008). Birds of Conservation Concern 2008. Available 
at http://www.fws.gov/migratorybirds/NewReportsPublications/SpecialTopics/BCC2008/BCC2008.pdf.  
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2 
 

listed under the Endangered Species Act (ESA) are protected from unregulated take and its 

consequences via Incidental Take Permits, Habitat Conservation Plans, and the ESA’s citizen-suit 

provision, which allows the public to enforce the conservation of listed species. Similarly, eagles have 

special take permit regulations implementing the Eagle Act. These regulations include Incidental Take 

Permits that seek to conserve eagles through avoidance and minimization measures, as well as in some 

cases, compensatory mitigation. However, excepting eagles, FWS-designated Birds of Conservation 

Concern are only protected by the Migratory Bird Treaty Act (MBTA), which does not have implementing 

regulations managing take and conservation at wind energy facilities. Nor does the MBTA have a citizen-

suit provision that would allow the public to enforce conservation these species. 

Thus, due to the lack of true regulatory tools to accompany the Guidelines and the voluntary nature of 

the Guidelines themselves, many FWS-designated Birds of Conservation Concern are left without 

adequate protection at wind energy facilities. This is exemplified by the fact that to date, the federal 

government has only prosecuted one energy company for the deaths of migratory birds at wind power 

facilities. In contrast, there have been many prosecutions of other energy sectors for killing migratory 

birds protected by law (e.g., owners of electric power lines, oil and gas production facilities). 

One passage in the Information Collection notice increases the impression that FWS is leaving Birds of 

Conservation Concern that are only protected by the MBTA vulnerable to wind power: 

Adherence to the Guidelines is voluntary. Following the Guidelines does not relieve any 

individual, company, or agency of the responsibility to comply with applicable laws and 

regulations. Developers of wind energy projects have a responsibility to comply with the law; for 

example, they must obtain incidental take authorization for species protected by the 

Endangered Species Act and/or Bald and Golden Eagle Protection Act. (page 38056) 

Here, only the ESA and Eagle Act are mentioned as laws that require compliance from wind project 

developers even though the MBTA protects FWS Birds of Conservation Concern. This omission seems 

odd given that the Guidelines list the MBTA under “Statutory Authorities,” saying, 

The statute’s language is clear that actions resulting in a “taking” or possession (permanent or 

temporary) of a protected species, in the absence of a Service permit or regulatory 

authorization, are a violation of the MBTA. (page 2) 

I hope that this does not mean that in current practice this data collection de-emphasizes migratory 

birds in general. 

II. Comments on the Necessity and Utility of This Information Collection 

The Notice invites comments on “Whether or not the collection of information is necessary, including 

whether or not the information will have practical utility.” This information collection is both necessary 

and useful because if it did not take place, the FWS would not have any means of monitoring the 

effectiveness of the Guidelines except for whatever information came in through complaints to or 

investigations conducted by the FWS Office of Law Enforcement. Furthermore, the Senior Advisor to the 

Director of FWS (David Cottingham) stated publicly at a 2012 research conference that Tier 4 data 

collection reports would be the FWS’s means of knowing whether the Guidelines were effective: 
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Q: How is the Service going to measure the effectiveness of the new voluntary guidelines, and 

how share that with public? 

A: The Service has a system for tracking technical assistance that we provide. It is an internal 

system and the reports are not publicly available. When people come to us with any project, 

we work with them to incorporate the Tier 4 data collection reports (generated as a result of 

the new voluntary guidelines) into that tracking system.4 

In addition, in the Federal Register notice announcing the availability of the final Guidelines, the FWS 

stated, 

The Service believes that the comprehensive approach described by the Guidelines in 

combination with use of existing tools such as Habitat Conservation Plans, Bird and Bat 

Conservation Strategies, and Eagle Conservation Plans will provide robust conservation of 

wildlife and their habitats. If appropriate, based on experience gained under these Guidelines, 

the Service can revisit their voluntary nature in the future.5 

Data collection is necessary for the FWS to determine whether the Guidelines are indeed working well 

for wildlife conservation and if their “voluntary nature” should receive a “revisit.” 

III. Comments on the Accuracy of Notice’s Estimate of the Burden for This Collection of 

Information 

The Notice estimates that there will only be 50 responses and 50 respondents annually submitting 

information related to the Guidelines’ Tier 4 (post-construction fatality monitoring and habitat studies). 

This seems low considering that the Guidelines are intended to apply not only to projects initiated after 

publication of the Guidelines, but also to projects that were already in development and already 

operating. See, for example, page 4 of the Guidelines: 

• For projects initiated prior to publication, the developer should consider where they are 

in the planning process relative to the appropriate tier and inform the Service of what actions 

they will take to apply the Guidelines. 

• For projects operating at the time of publication, the developer should confer with the 

Service regarding the appropriate period of fatality monitoring consistent with Tier 4, 

communicate and share information with the Service on monitoring results, and consider Tier 5 

studies and mitigation options where appropriate. 

Regarding burden, the Guidelines describe the relief from prosecution for violating wildlife laws that is 

available to the wind power industry in exchange for Guidelines adherence: 

                                                           
4 See page 6, National Wind Coordinating Collaborative (2013). Meeting Proceedings, Wind Wildlife Research 

Meeting IX (November 28-30, Broomfield, CO). Available at http://nationalwind.org/wp-

content/uploads/2013/05/NWCC_WWRM_IX_Proceedings__06-27-13_.pdf.  

5 See page 17497, Federal Register, Vol. 77, No. 58 (March 26, 2012). Available at 
http://www.gpo.gov/fdsys/pkg/FR-2012-03-26/pdf/2012-7011.pdf.  
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The Service urges voluntary adherence to the Guidelines and communication with the Service 

when planning and operating a facility. While it is not possible to absolve individuals or 

companies from MBTA or BGEPA liability, the Office of Law Enforcement focuses its resources 

on investigating and prosecuting those who take migratory birds without identifying and 

implementing reasonable and effective measures to avoid the take. The Service will regard a 

developer’s or operator’s adherence to these Guidelines, including communication with the 

Service, as appropriate means of identifying and implementing reasonable and effective 

measures to avoid the take of species protected under the MBTA and BGEPA.6 (page 6, emphasis 

added)  

Having an established FWS procedure to reduce likelihood of prosecution for violations of the MBTA 

seems like more than full recompense for the industry’s burden of data collection.  

Moreover, the wind industry frequently and publicly states it is proactive about reducing impacts to 

wildlife.7 This data collection can help the wind industry substantiate those claims and so benefits the 

industry.   

In addition, the Notice does not include any estimate of the burden to the public of accessing this data 

collection through the only mechanisms generally at the public’s disposal: Freedom of Information Act 

(FOIA) requests and administrative appeals and lawsuits after FOIA requests are made. For example, 

since the Guidelines were published, American Bird Conservancy (ABC) has administratively appealed to 

the Department of Interior multiple times and sued the FWS at least twice after FWS chose not to 

release Tier 4 and other Guidelines-related data requested by ABC through FOIA.8 Accessing this data is 

necessary for public oversight of the effectiveness of the Guidelines. 

IV. Comments on ways to enhance the quality, utility, and clarity of the information to be 

collected 

The quality and utility of this data collection could be markedly improved by allowing the public greater 

access to it. This would not only facilitate the public’s evaluation of the effectiveness of the Guidelines 

(which speaks to the utility of this data collection), but would also improve the quality of the 

information being collected, by increasing public oversight. For example, the public at times has local 

knowledge that the FWS does not and so can increase oversight of the data’s accuracy. 

                                                           
6 The Guidelines clarify that this prosecutorial discretion in exchange for Guidelines adherence applies at wind 
energy facilities not expected to take eagles; otherwise, an Eagle Conservation Plan should be developed and if 
necessary the project should apply for an eagle take permit. There is no clarification offered for the MBTA. See 
Guidelines, page 6. 
 
7 See, for example, American Wind Energy Association (August 19, 2011), “Wind Energy’s Commitment to 
Wildlife.” Available at 
http://www.awea.org/MediaCenter/pressrelease.aspx?ItemNumber=4661&RDtoken=41096&userID=.  
 
8 See, for example, American Bird Conservancy (June 26, 2012), “Federal Agencies Sued Over Failure to Disclose 
Correspondence with Wind Industry - Promise of Government Transparency Not Being Met.” Available at 
http://www.abcbirds.org/newsandreports/releases/120626.html. The legal complaint for ABC’s second wind FOIA 
lawsuit is available at http://www.abcbirds.org/abcprograms/policy/collisions/pdf/ABC_FOIA_lawsuit_6-14-13.pdf.  

http://www.awea.org/MediaCenter/pressrelease.aspx?ItemNumber=4661&RDtoken=41096&userID
http://www.abcbirds.org/newsandreports/releases/120626.html
http://www.abcbirds.org/abcprograms/policy/collisions/pdf/ABC_FOIA_lawsuit_6-14-13.pdf
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Although the FWS seems to be increasing its support for wind industry claims of “confidential business 

information” to deny FOIA requests by the public for information related to birds and wind energy,9 the 

FWS does have the legal ability and legal obligation under FOIA to exercise its own judgment. Moreover, 

the FWS has used this judgment at least once in the past to reject an energy company’s request to 

withhold Guidelines-related data.10 There may well be other examples.  

In summary: 

1. I urge the FWS to ensure that this data collection adequately collects data for all FWS Birds of 

Conservation Concern, as well as birds that are only protected by the MBTA, not just eagles 

and ESA-listed species. 

2. This data collection is both necessary and useful. 

3. The Notice appears to underestimate the number of responses and respondents. 

4. Burden on the wind industry is balanced by the Guidelines’ offer of prosecutorial discretion. 

5. The FWS should also consider the burden to the public of gaining access to this data collection, 

which is necessary for public oversight. 

6. The quality and utility of this data collection could be increased by allowing the public better 

access to it. 

Thank you for this opportunity to comment. Please add me to the notification list for updates in this 

matter, via this email address: kelly@kellyfuller.net. 

Sincerely yours, 

 

Kelly Fuller 

 

 

 

                                                           
9 For example, in a June 20, 2014 FOIA release to The Protect Our Communities Foundation (POC), FWS withheld 
items 1-9 of Iberdrola Renewables’ Tule Wind eagle take permit application. See Appendix A, Tule Wind eagle take 
permit application and Appendix B, June 20, 2014 letter from Larry Buklis (FWS) to Kelly Fuller (representing POC). 
Although FWS supplied the application itself to POC, Iberdrola had submitted items 1-9 as an attachment to the 
application. The company then claimed the attachment was confidential business information, and FWS supported 
the company’s claim. This denied the public the ability to see basic factual information such as the species of 
eagle(s) and number of eagles the company estimates would be killed annually by its wind project. The FOIA denial 
also harmed public oversight of whether Iberdrola was meeting the conditions of the U.S. Bureau of Indian Affairs’ 
Record of Decision for a lease enabling phase II of the Tule Wind project. In contrast, FWS has previously released 
at least one eagle take permit application in response to a FOIA request. See Appendix C, May 17, 2013 letter from 
FWS to Louise Red Corn (Big Heart Times). FWS’s partial denial of POC’s Tule Wind FOIA is currently undergoing 
administrative appeal at the Department of the Interior. 
 
10 See Appendix D, March 8, 2012 letter from Melvin Tobin (FWS) to Judy Rodd (Friends of Blackwater). 
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