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Ladies and Gentlemen: 


The American Council of Life Insurers ("ACLI") is submitting this comment to the Office of the 
Comptroller of the Currency, the Board of Governors of the Federal Reserve System, the Federal 
Deposit Insurance Corporation, the Office of Thrift Supervision, and the National Credit Union 
Administration (the "Agencies") in connection with the request for public comment on the proposed 
rules implementing § 214 of the Fair and Accurate Credit Transactions Act of 2003 ("FACT Act") 
("§ 214"). 69 Fed. Reg. 42502 (July 15, 2004). 


ACLI is the principal trade association of life insurance companies whose 383 member 
companies account for 73 percent of the assets of legal reserve life insurance companies, 70 percent of 
life insurance premiums and 77 percent of annuity considerations in the U.S. ACLI members are also 
major participants in the pension, long-term care insurance, disability income insurance and reinsurance 
markets. ACLI member companies actively engage in marketing activities with existing and prospective 
policyholders, insureds and annuitants. Accordingly, ACLI and its member companies have a 
significant interest in the Agencies' proposals. 


Summary 


ACLI is concerned that in several instances the Agencies' proposed rules do not follow the 
language of § 214 of FACT Act and resulting new Fair Credit Reporting Act ("FCRA") 
§ 624. In some instances the departures from the statute represent material differences that will have 
adverse effects on the insurance industry and its ability to serve its customers. For example, as 
explained in more detail below, the definition of "pre-existing business relationship" in the proposed 
rules deviates from the definition in § 214 in a number of ways. Most significantly, the definition in the 
proposed rules fails to include the statutory reference to the relationship between "a person's licensed 
agent" and a consumer. ACLI is also concerned that some of the proposed rules' departures from the 
statutory language broaden the scope of the requirements of § 214 and narrow the flexibility provided by 
Congress. ACLI believes that Congress intended to provide companies with flexibility to enable them to 
implement § 214 in the manner that they determine best meets the needs of their customers and 
prospects. We have indicated below several provisions of the proposed rules that we believe should be 
conformed to the statutory language of § 214. 


ACLI believes that it is important that the Agencies' rules use the precise language of the statute. 
We request that the Agencies use the statutory language of § 214 when they adopt the final rules and not 
eliminate or add to the words Congress carefully considered and enacted. Similarly, we urge the 
Agencies to eliminate any restrictions or requirements in the proposed rules that are not expressly set 
forth in §214. 


In response to the Agencies' requests for comment as to whether the notice and opt-out 
requirements of §___.20 of the proposed rules should apply to instances where there is so-called 
"constructive sharing" of eligibility information, ACLI strongly objects to subjecting such solicitations 
to the proposed rules. Section 214 clearly contemplates that such targeted solicitations are permitted and 
are not subject to notice and opt-out provisions. 


In response to the Agencies' requests for comment on whether there is any need to delay the 
compliance date beyond the effective date to permit financial institutions to incorporate the affiliate 
marketing notice into their next annual Gramm-Leach-Bliley Act ("GLB Act") notice, ACLI believes 
there is such a need both because financial institutions often stagger the mailing of their GLB notices 
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throughout the year and because they need adequate lead time to implement all the systems and 
operational changes necessitated by § 214. ACLI urges that the compliance date be 18 months after the 
effective date. 


Also, to avoid any confusion as to the applicability of state laws, ACLI urges amendment to the 
proposed rules to expressly provide that new FCRA § 624 provides a uniform national standard for the 
exchange and use of information to make solicitations for marketing purposes and that no state may 
impose requirements or establish prohibitions relating to the exchange and use of information to make a 
solicitation for marketing purposes, as provided in FCRA § 625(b). 


Discussion 


Scope and Exceptions to the Notice and Opportunity to Opt-Out Requirements 


Section __.20(c)(1) of the proposed rules provides: 


(c) Exceptions. The provisions of this subpart do not apply if you use eligibility

information you receive from an affiliate:



(1) To make or send a marketing solicitation to a consumer with whom

you have a pre-existing business relationship ... 69 Fed. Reg. at 42521, 42526, 42531,

42535, 42539.



The corresponding provision of FACT Act § 214 provides: 


(4) Scope. This section shall not apply to a person— 
(A) using information to make a solicitation for marketing purposes 
to a consumer with whom the person has a pre-existing business 
relationship; 15 U.S.C. § 1681s-3(a)(4)(A). 


FACT Act § 214 excludes from the scope of new FCRA § 624 any person performing the 
functions specified in the exceptions, reflecting Congressional intent that the exceptions be applicable to 
either the affiliate disclosing eligibility information or the affiliate receiving and using eligibility 
information. However, the language of §___.20(c) of the proposed rules appears to make the 
exceptions applicable only to affiliates that receive and use eligibility information. This apparent 
narrowing of the reach of exceptions gives rise to concern that the proposed rules may be interpreted in a 
manner that generally alters the scope of new FCRA § 624. Given the express language of § 214, 
reflecting clear Congressional intent, and the potential for unintended adverse consequences, we request 
that throughout §___.20(c) the Agencies use the statutory language of § 214 that was carefully 
considered and enacted by Congress. 


Similarly, §___.20(c)(5) of the proposed rules provides that the rules do not apply if a company 
uses information in response to an "affirmative" authorization or request by the consumer. Nothing in 
the statute requires that the consumer's request be "affirmative." 15 U.S.C. § 1681s-3(a)(4)(E). 
By using the term "affirmative," the Agencies have created uncertainty as to what may constitute an 
authorization or request by the consumer. This is another example of how the proposed rules' departure 
from the express language of § 214 will make it more difficult for companies and consumers to conduct 
business. ACLI again urges the Agencies to follow the language of the statute. 







Preemption 


As noted above, ACLI believes that the proposed rules should be amended to expressly provide 
that new FCRA § 624 provides a uniform national standard for the exchange and use of information to 
make solicitations for marketing purposes and that no state may impose requirements or establish 
prohibitions relating to the exchange and use of information to make a solicitation for marketing 
purposes, as provided in FCRA § 625(b). 


Compliance Date 


As also noted above, ACLI believes there is a need to delay the compliance date beyond the 
effective date so that financial institutions may incorporate the affiliate marketing notice into their next 
annual GLB Act notices as permitted under FACT Act § 214 and §§___.21(b)(2),___.22(b)(4) of the 
proposed rules and implement all the requirements imposed under § 214. Financial institutions often 
stagger the mailing of their GLB notices throughout the year. As a result, the date on which they would 
ordinarily provide their next annual GLB notice very well may be after the required effective date of the 
rules. Since the initial deadline for provision of the GLB notices was in July, a number of financial 
institutions are likely to mail their annual notices in June. If the final rules were to be effective and 
require compliance by March 4, 2005, they would require financial institutions that generally send their 
annual GLB notices later in the year either to send a separate affiliate marketing notice or to move up 
their annual GLB notices. Both of these scenarios would necessitate unnecessary additional systems 
modifications and administrative costs and burdens to come into compliance with the rules. 
We estimate that it may take some companies in excess of a year to review their information sharing and 
affiliate marketing policies and practices to determine whether notice and opt-out would be necessary, 
implement necessary operational and systems changes, design and provide notices and opt-out forms 
and record opt-outs that are received. Accordingly, in order to give financial institutions adequate time 
to implement the changes called for in § 214 and to coordinate their affiliate marketing and GLB 
notices, ACLI urges that the compliance date for the final rules be 18 months after the effective date. 


Responsibility for Providing Notice and Opportunity to Opt Out 


Section 214 provides that a company that receives from an affiliate information that would 
otherwise be a consumer report may not use the information to make a solicitation for marketing 
purposes to a consumer unless the consumer is informed that the information may be disclosed to such 
persons and the consumer is provided an opportunity to prohibit the making of such solicitation. 
Section___.20 of the Agencies' proposed rules, however, requires the affiliate which communicated 
information about its consumer to provide the notice required by § 214 because that person would likely 
provide the opt-out notice under § 603(d) of the FCRA and other disclosures required by law. 
The Agencies also suggest that consumers may not expect to receive opt-out notices from companies 
that have received information from affiliates. However, the Agencies cite no empirical evidence in 
support of this conclusion. 


ACLI believes that the proposed rules do not accurately reflect the language of the statute and 
the intent of Congress. Section 214 requires only that notice be sent and does not specify who must send 
the notice. This provision was drafted to permit companies to structure the manner in which they wish 
to send required notices to meet their unique situations and needs. It often is more appropriate and 
convenient from an operational standpoint for companies that receive information from affiliates to send 
required notices directly to consumers rather than to rely upon their affiliates to send the notices. 
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To require a company's affiliates to send the § 214 notice will be operationally cumbersome for many 
companies and will impose an undue burden on such entities. 


The Agencies' proposals impose a responsibility on companies neither provided nor intended by 
Congress. Section 214 limits the ability of a company that receives personal information from an 
affiliate to use such information to make a marketing solicitation to consumers. Section 214 imposes no 
limitation or obligation whatsoever on the affiliate disclosing the eligibility information. Nevertheless, 
the Agencies' proposals impose a responsibility on the affiliate despite the fact that Congress imposed 
no such obligation. 


The intended flexibility of § 214 is quite evident when one compares its language with that of the 
privacy provisions of the GLB Act. Section 502(b)(1) of the GLB Act expressly imposes a notice 
requirement on the financial institution that intends to disclose nonpublic personal information to a 
nonaffiliated third party. 15 U.S.C. § 6802(b)(1). By contrast, § 214 of the FACT Act makes no 
mention of which affiliate is to provide the notice. ACLI believes that this was a deliberate effort by 
Congress to permit companies to fashion programs that serve the best interests of consumers and the 
companies. Permitting the company making the marketing solicitation to provide the notice often 
provides consumers with better information as to which company will make the solicitation and how the 
consumer's information may be used. The decision as to who will provide the notice to consumers 
should be left to the discretion of companies themselves, just as § 214 provides. ACLI sees no reason 
why the Agencies should ignore the plain language of the statute. Accordingly, we urge that the 
Agencies' final rules restore the flexibility intended by Congress. 


Pre-Existing Business Relationship 


Licensed Agents 


ACLI believes that the definition of "pre-existing business relationship" in the proposed rules 
departs in several important ways from the definition of "pre-existing business relationship" in § 214. 
The definition in § 214 provides that an existing business relationship is a relationship between a person, 
or a person's licensed agent, and a consumer based upon certain transactions specified in the statute. 
Inexplicably, the definition in the Agencies' proposed rules deletes the words "or a person's licensed 
agent." These words are critical for the insurance industry. 


The insurance business is quite different from the types of businesses that are regulated by the 
Agencies. An insurance or annuity transaction typically involves a contract that remains in force for 
many years. During the life of the relationship, the insurer and licensed insurance agents may contact 
the consumer to provide information about the status of the policy or annuity, or to inform the consumer 
about added policy features, enhancements and other policies or services that may be of interest or 
benefit to the consumer. The Agencies' definition does not take into account the continuing and lengthy 
nature of the relationship that typically exists between the consumer, the insurer and the company's 
licensed insurance agents. 


While licensed agents represent an insurer, often they are not company employees. Indeed, they 
often represent more than one company. By omitting the phrase "or a person's licensed agent" from the 
definition of "pre-existing business relationship" in the proposed rules, the Agencies have jeopardized 
the ability of a company's licensed agents to treat consumers they represent as customers with whom 
they have a pre-existing business relationship. We believe that it is imperative to include the phrase "or 
a person's licensed agent" in the definition to avoid disruption to the insurance industry. It would be 
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contrary to the best interests of consumers to not include the statutory language in the definition of "pre­
existing business relationship." Failure to do so could jeopardize the ability of licensed insurance agents 
to contact persons with whom they maintain relationships to provide them important information 
regarding existing insurance products and services and innovative, new products and services. 
Accordingly, as provided in § 214, consumers' relationships with companies' licensed agents should 
properly be regarded to be "pre-existing business relationships" under the Agencies' rules. 


Contracts in Force 


The proposed rules provide that a "pre-existing business relationship" includes a relationship 
between a person and a consumer based upon a financial contract in force "on the date on which the 
consumer is sent a solicitation." By contrast, the definition of "pre-existing business relationship" in 
§ 214 requires only that the contract be in force. 15 U.S.C. § 1681s-3(d)(1)(A). The statute does not 
require that the contract must be in force on the date the solicitation is made. Section 214 provides that 
it does not apply to a person using information to make a marketing solicitation if the company has a 
pre-existing business relationship with the consumer. The literal reading of that provision, coupled with 
the statutory definition of "pre-existing business relationship," suggests that the contract between the 
company and the consumer is to be in force at the time the company uses the information rather than 
when the solicitation is sent. Because of inherent delays between the time information is processed and 
the time the solicitation may be sent, requiring a company to ensure that a contract is in force when the 
solicitation is sent will impose an undue burden on companies. By adding the requirement as to 
precisely when the contract must be in force, the Agencies' proposed rules again limit the flexibility that 
Congress provided to companies. The Agencies should adjust the proposed rules' definition of "pre­
existing business relationship" to maintain the flexibility Congress provided in this area. 


"Constructive Sharing" 


The Agencies request comment regarding whether, given the policy objectives of § 214, the 
notice and opt-out requirements of §___.20 of the proposed rules should apply to instances where there 
is "constructive sharing" of eligibility information. In the preamble, "constructive sharing" is suggested 
to occur when a business sends its customers solicitations on behalf of its affiliate, the solicitations are 
based on criteria that include eligibility criteria specified by the affiliate, and the consumers' responses 
to the affiliate reveal eligibility information. ACLI strongly objects to the notion that such solicitations 
should be subject to the proposed rules. Section 214 clearly contemplates that targeted solicitations are 
permitted and are not subject to the notice and opt-out provisions. 


In fact, Congressional intent in connection with this subject is reflected in the clear language of 
§ 214, which expressly provides that its notice and opt-out requirements shall not apply to a person 
"using information to make a solicitation for marketing purposes to a consumer with whom the person 
has a pre-existing business relationship" or a person "using information in response to a communication 
initiated by the consumer." 15 U.S.C. § 1681s-3(a)(4). Congress intentionally placed no limitations on a 
company's ability to solicit its existing customers for marketing purposes in recognition of the many 
consumer benefits that devolve from such contacts. Moreover, it is clear that a consumer who requests 
information about a company's products and services is initiating a communication to the company. 
As a result of the consumer's request, the company may use information from its affiliate without regard 
to §214. 


Congress plainly intended to allow precisely the activity that the preamble suggests is an effort 
by affiliated companies to "seek to avoid providing notice and opt-out by engaging in the 'constructive 
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sharing' of eligibility information to conduct marketing." 69 Fed. Reg. at 42507. The concept of 
constructive sharing is not relevant to targeted marketing. As illustrated above, such solicitations are 
contemplated and permitted by § 214. The underlying public policy rationale of Congress in this regard 
is clear. Using customer information a business already knows allows it to focus its solicitations on its 
customers who are most likely to be interested in the product or service offered. The result is less mail 
for consumers (particularly, mail about products or services in which they are not interested) and more 
efficient and cost-effective marketing for businesses, resulting in reduced costs that may be passed along 
to consumers in product or service pricing. 


It is worth noting that the only information the affiliate receives as a result of such marketing is 
information that it needs to provide the product or service; and the affiliate only receives this 
information about those consumers who express an interest in the product or service. The express 
language of the FACT Act reflects recognition by Congress that allowing businesses with relationships 
to consumers to send them solicitations on behalf of affiliates is a win win: consumers receive 
communications from businesses they already know, about products in which they may reasonably be 
thought to be interested, and the marketplace is efficient. Indeed, consumers are often disturbed if they 
are required to provide information that they assume the company already has. There is simply no 
reason, public policy or otherwise, and no basis in the FACT Act, for the Agencies to apply the 
requirements of proposed §___.20 to this activity. 


Solicitation 


The proposed rules frequently use the term "solicitation," whereas § 214 frequently uses the term 
"solicitation for marketing purposes." ACLI believes that the different phrasing of § 214 has a 
particular meaning and that the statutory language should be included in the final rules. 


Also, §___.3(n) of the proposed rules defines "solicitation" as marketing initiated by a person to 
a particular consumer based upon eligibility information and intended to encourage the consumer to 
obtain such product or service. The statute, however, defines "solicitation" as "the marketing of a 
product or service initiated by a person to a particular consumer that is based upon an exchange of 
information" and "intended to encourage the consumer to purchase such product or service. ACLI 
believes that the failure to include the phrase "product or service" after the word "marketing" in the 
proposed rules raises the possibility that the term "solicitation" in the proposed rules could be 
interpreted to include marketing for items that are not products or services. In addition, ACLI believes 
that the failure to include the phrase "based upon an exchange of information" raises the possibility that 
the definition of "solicitation" in the proposed rules may be construed to include marketing not based on 
an exchange of eligibility information and consequently, beyond the scope of the rules. In view of the 
clear language of the statute, ACLI urges that the definition of "solicitation" in the final rules mirror the 
statutory definition of the term "solicitation." 


The proposed rules provide that a company may not use eligibility information to make or send 
solicitations to a consumer unless the affiliate that provided the information has complied with the 
notice and opt-out requirement. §§ __.20(a)(1), (b). However, the statute provides that the company 
may not use the information to market its products and services until the required notice has been 
provided. By not including the phrase "its products and services," the proposed rules raise concerns 
about whether the company could send information about the affiliate's products and services. ACLI 
believes that the Agencies should use the language Congress enacted. 
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ACLI is also concerned that the preamble misstates when solicitations may be sent on behalf of a 
company. The preamble states that if a consumer has opted out, a company that has received 
information from an affiliate may not instruct its affiliate with the pre-existing customer relationship to 
make or send solicitations to the consumer on behalf of the company. 69 Fed. Reg. at 42508. ACLI 
believes that the statement is incorrect. We see nothing in the statute that prevents a company from 
asking its affiliate that has a customer relationship with a customer to send information to the customer 
so long as the company is not using the information it received from the affiliate in connection with the 
solicitation. 


Provision of Oral Notice 


The Agencies request comment on whether (1) there are circumstances in which it is necessary 
and appropriate to allow an oral notice, and (2) there exists any practical method for meeting the "clear 
and conspicuous" standard in oral notices. ACLI believes that oral affiliate marketing notices are 
necessary and appropriate when a requirement that notice be provided in writing would substantially 
delay a customer's transaction, such as when a financial institution and an individual agree over the 
telephone to enter into a relationship that involves prompt delivery of the insurance product or service. 
Permitting financial institutions to provide oral notices would appropriately enhance their flexibility in 
serving their customers. If the Agencies are concerned with ensuring that oral notices meet the "clear 
and conspicuous" standard and the other requirements for affiliate marketing notices, the proposed rules 
could be amended to simply require that oral notices be recorded. 


Content of Notice - Menu of Opt-Out Choices 


Section __.21(c) provides that a company may allow a consumer to choose from a menu of 
alternatives when opting out of affiliate use of eligibility information for marketing so long as the 
company offers "... as one of the alternatives the opportunity to opt out with respect to all affiliates, all 
eligibility information, and all methods of delivery." Section 214 of the FACT Act provides that the 
required notice shall allow a consumer the opportunity to prohibit all solicitations referred to in new 
FCRA § 624(a)(1), and may allow the consumer the opportunity to choose from different options when 
electing to prohibit the sending of such solicitations. 15 U.S.C. § 1681s-3(a)(2). New FCRA 
§ 624(a)(1) governs marketing solicitations based on an exchange of eligibility information among 
affiliates. There is no requirement in § 214 that if a company provides a menu of opt-out choices, that 
the menu must provide the consumer the opportunity to opt out with respect to "all affiliates, 
all eligibility information, and all methods of delivery." Accordingly, ACLI urges that § __.21(c) of 
the proposed rules be adjusted to eliminate this requirement and to mirror the language of FACT Act 
§214. 


Response Time 


The Agencies' proposed rules state that companies should not be required to disclose in their 
opt-out notices how long a consumer has to respond to the opt-out notice. 69 Fed. Reg. at 42510. ACLI 
supports the Agencies' stance that there should be no such requirement. As the Agencies note, the GLB 
Act rules do not require such a disclosure, and there have not been any problems associated with those 
notices. We believe that such a disclosure would confuse consumers into believing that they have only a 
limited period of time in which to opt out. The amount of additional disclosure that would be required 
to explain the consumer's options would be cumbersome and excessive. Accordingly, ACLI agrees that 
no such disclosure be required. 







Duration of the Opt-Out 


Section __.25(d) of the proposed rules provides that a former customer's opt-out continues in 
effect indefinitely unless revoked by the consumer. FACT Act § 214 requires that a consumer's opt-out 
election remain effective for at least five years and upon expiration of the opt-out period, that the 
company provide consumers notice and the opportunity to opt out before using the information received 
from an affiliate to make marketing solicitations. 15 U.S.C. § 1681s-3(a)(3). Section 214 does not 
require that former customers' elections to opt out remain effective indefinitely. Accordingly, ACLI 
urges that § __.25(d) of the proposed rules be adjusted to reflect the language of the statute. 


Consumer's Revocation of the Opt-Out 


Section___.25(a) of the proposed rules provides that a consumer may revoke his or her opt-out 
in writing or electronically. ACLI sees no reason why a consumer should not be permitted to revoke an 
opt-out orally. Section 214 expressly provides that consumers may request that their opt-outs be 
revoked. 15 U.S.C. § 1681s-3(a)(3)(A). The requirement that an opt-out be in writing or in electronic 
form runs counter to the notion that consumers should be permitted flexibility to determine whether to 
permit companies to use personal information to make marketing solicitations to them. We believe that 
a requirement that a revocation of an opt-out be in writing or electronic form could disadvantage 
consumers who, in response to a telephone solicitation, may wish to revoke their opt-outs in order to 
obtain additional information about the company's products and services. If the Agencies are concerned 
about ensuring that oral revocation is effective, additional safeguards for documenting the consumer's 
revocation, such as required recording of the revocation, can be provided by the rules. 


Prospective Application Information Received Prior to Date of Compliance of the Regulation 


Section___.20(e) of the proposed rules provides that the restrictions do not apply to eligibility 
information received by a company from an affiliate before the compliance date for the regulation. 
The FACT Act, however, provides that § 214 restrictions do not apply to information received before 
the compliance date. It does not require that the information must have been received by the company 
from its affiliate prior to the effective date. The language of the statute evidences the clear intent of 
Congress to permit affiliates to continue to share information without regard to § 214 so long as the 
information was lodged at any affiliate prior to the compliance date. This provision was adopted in 
recognition that it may be impossible to trace the origin of information obtained prior to the compliance 
date and which is maintained in a central database. To ensure that companies would have unfettered 
access to such information (subject to the requirements of FCRA § 603(d)), Congress grandfathered all 
such information in FACT Act § 214. By contrast, §___.20(e) of the proposed rules will effectively 
require massive data exchanges among affiliates prior to the compliance date to ensure that operations 
are not hampered by the Agencies' arbitrary action. Imposing such a burden and expense on companies 
would be contrary to Congressional intent evidenced by the clear language of the statute. 
Accordingly, ACLI urges that §___.20(e) of the final rules reflect the language of § 214. 


Self-Addressed Envelopes 


Section___.23(a)(2) of the proposed rules suggests that a company provides a reasonable and 
simple method of opting out if it includes a reply form and self-addressed envelope together with the 
required opt-out notice. ACLI urges that the term "self-addressed envelope" be deleted from the 
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proposals. While we recognize that this is an example of reasonable and simple methods of opting out 
rather than a requirement, we are concerned that the language will be regarded as a requirement. 
Our experience with including self-addressed envelopes with notices has been quite negative. 
Self-addressed envelopes would be directed to the appropriate office of the company that deals with 
processing opt-out requests. Unfortunately, it is human nature for consumers to use the envelopes to 
send other information to the company, such as premium payments or change of address notices. 
The misdirection of such information could have disastrous consequences for consumers, including 
unavoidable delays and perhaps even lapsed policies. In view of the dangers, we recommend that the 
Agencies delete reference to including self-addressed envelopes in the final rules. 


ACLI appreciates the opportunity to provide its comments to the Agencies. We would be 
pleased to answer any questions you may have regarding these comments. 


Sincerely, 


Roberta B. Meyer 
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August 16, 2004 



Jennifer J. Johnson

Secretary

Board of Governors of the Federal



Reserve System 
20th Street and Constitution Avenue, NW 
Washington, DC  20551 
Attention:  Docket No. R-1203 


Becky Baker 
Secretary of the Board 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA  22314 


Regulation Comments 
Chief Counsel’s Office 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC  20552 
Attention:  No. 2004-31 


Bank of America 
Legal Department 


NC1-002-29-01 
101 South Tryon Street 


Charlotte, NC 28255 


Tel  704.386.9644 
Fax  704.386.1032 


Robert E. Feldman 

Executive Secretary

Federal Deposit Insurance Corporation

550 17th Street, NW

Washington, DC  20429 

Attention:  RIN 3064-AC73 



Office of the Comptroller of the Currency

250 E Street, SW

Mail Stop 1-5 

Washington, DC  20219 

Attention:  Docket No. 04-16



Re: Fair Credit Reporting Affiliate Marketing Regulations 


Ladies and Gentlemen: 


This comment letter is submitted on behalf of Bank of America Corporation in response 
to the notice of proposed rulemaking (“Proposed Rule”) and request for public comment 
issued by the Board of Governors of the Federal Reserve System, the Federal Deposit 
Insurance Corporation, the National Credit Union Administration, the Office of the 
Comptroller of the Currency and the Office of Thrift Supervision (collectively, the 
“Agencies”), published in the Federal Register on July 15, 2004.  Pursuant to the Fair 
Credit Reporting Act (“FCRA”), as amended by the Fair and Accurate Credit 
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Transactions Act of 2003 (“FACT Act”), the Proposed Rule would prescribe regulations 
to implement section 624 of the FCRA concerning affiliate marketing.  Bank of America 
is one of the world's largest financial institutions, serving individual consumers, small 
businesses and large corporations with a full range of banking, investing, asset 
management and other financial and risk-management products and services. The 
company provides unmatched convenience in the United States, serving 33 million 
consumer relationships with 5,700 retail banking offices, more than 16,000 ATMs and 
award-winning online banking with more than ten million active users. Bank of America 
appreciates the opportunity to comment on this important topic. 


The FACT Act requires the Agencies, the National Credit Union Administration, the 
Federal Trade Commission and the Securities and Exchange Commission to prescribe 
regulations to implement Section 624 of the Fair Credit Reporting Act, as amended by 
the FACT Act. These agencies are required to consult and coordinate with each other, so 
that, to the extent possible, the regulations they issue are consistent and comparable. 


The FCRA specifically permits sharing of experience and transaction information among 
affiliates and also permits sharing of “other” information among affiliates with 
appropriate notice and opt out rights. The provisions of section 624 added by the FACT 
Act do not further restrict the ability of affiliated entities to share either type of 
information.  However, they do impose certain restrictions on initiating marketing 
communications to consumers based upon both types of information (defined as 
“eligibility information”) received from an affiliate of the entity initiating the marketing 
communications.  Bank of America supports the right of consumers not to receive 
outbound direct marketing solicitations if they do not want such offers.  Bank of America 
has offered its customers and consumers the ability to elect not to receive marketing 
communications initiated by Bank of America companies through direct mail, 
telemarketing and e-mail marketing for many years and communicates this option 
regularly through its annual privacy notice, even though such communication has not 
been required by law. 


While Section 624 of the Act addresses marketing and affords consumers the right to 
exclude themselves from direct marketing initiated by a financial institution, the 
Proposed Rule goes beyond this legislative objective.  We believe that the Proposed Rule, 
in several instances, attempts to regulate the sharing of information among financial 
institution affiliates.  Such regulation is not authorized by the FACT Act.  We will first 
outline the primary concerns we have with the Proposed Rule and then discuss additional 
issues presented by the Proposed Rule. 


Primary Concerns 


Communications Initiated by the Consumer. 


One of the exceptions that permits institutions to initiate marketing communications to a 
consumer is when the consumer initiates the communication.  The language of section 
624 is as follows: “This section shall not apply to a person:…using information in 
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response to a communication initiated by the consumer”1.  The Agencies have interpreted 
this to mean that the use of the information must be “responsive to the communication 
initiated by the consumer.”2  The examples provided in the supplementary material to the 
Proposed Rule (“Supplementary Material”) indicate a very narrow interpretation by 
requiring the use of eligibility information to be specifically responsive to the consumer’s 
communication.  We do not believe that was the intent of this exception.  We believe that 
the intent was to recognize that when the consumer initiates the contact, the kinds of 
harms meant to be addressed by the law (that is, intrusion on the seclusion of the 
consumer at home) are not present.  In this situation, the consumer chose to initiate a 
communication with the institution and thus chose to make the contact.  As such, the 
intrusion into their solitude is minimal if the institution chooses to use eligibility 
information to make a marketing solicitation during that contact. The fact that the 
discussion may extend beyond the consumer’s initial topic should not be the focus. 


In addition, frequently, the consumer does not really know what may help them to resolve 
the issue that may have prompted the contact.  Thus, restricting the ability to use 
eligibility information from an affiliate to the exact issue presented by the consumer will 
be difficult for compliance and may not result in an adequate response for the consumer. 
Also, this interpretation makes this exception effectively the same as the exception for 
inquiries under the pre-established business relationships.  While it is clear that there is 
overlap in these exceptions, statutory construction would dictate that there must be 
meaningful differences or they both would not be included in the law.  In this case, the 
communication initiated by the consumer is broader and not meant to be limited to 
exactly what the consumer inquired about.  While the Agencies’ example of the 
consumer calling to inquire about hours of operation or driving directions may be 
extreme, we believe that institutions will be directed by good customer service to act 
appropriately in those situations.  In any event, the consumer, having initiated the contact, 
can terminate it as well. 


The Proposed Rule would provide examples of the consumer-initiated communication 
exception.  For example, proposed section ___.20(d)(2)(i) indicates that if a consumer 
initiates a call to a securities affiliate concerning its products or services and provides 
contact information for receiving information, the affiliate may use eligibility information 
from an affiliate to make solicitations in response to the call.  Requiring that the 
consumer provide contact information suggests that the affiliate could not use affiliate 
eligibility information to solicit the consumer over the phone on the same call, but would 
have to mail or e-mail a solicitation to the consumer.  Nothing in section 624 even 
suggests that a consumer’s communication should be required to include the consumer’s 
contact information in order for the exception to apply. 


The Proposed Rule also indicates that the consumer is not deemed to have initiated the 
communication if the institution places a call to the consumer, leaves a message, and the 
consumer calls back.  The real issue here is the consumer’s ability to opt out from being 
contacted at home for marketing solicitations.  If the consumer chooses to return the call, 


1 15 USC 1681s-3(4). 
2 69 Fed. Reg. 42,508 (July 15, 2004). 
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he or she has presumably done so at a convenient time and only if they desired to do so. 
If there are concerns that calls will be made with misleading messages to instigate the 
consumer to return the call on false pretexts, unfair and deceptive practices laws and 
regulations will address that concern.  In addition, it may be nearly impossible for the 
recipient of the consumer’s return call to know whether it was made in response to a prior 
call or not.  This is especially true with respect to calls made to call centers where 
different individuals may be making and receiving the calls.  Thus, this would effectively 
prevent us from being able to use eligibility information to make cross sales solicitations 
when the consumer calls the institution. 


Constructive Sharing 


The Agencies specifically request comment on whether the Proposed Rule should apply 
“if affiliated companies seek to avoid providing notice and opt-out by engaging in the 
‘constructive sharing’ of eligibility information to conduct marketing.”3  As described by 
the Agencies, “constructive sharing” occurs when a financial institution uses its own 
information to make marketing solicitations to its own customers concerning an 
affiliate’s products or services, and the consumers’ responses provide the affiliate with 
discernible eligibility information about the consumers.  The term “constructive sharing” 
is not used in section 624 or anywhere else in the FCRA or the FACT Act.  Neither the 
letter nor the purpose of section 624 of the FCRA applies to so-called “constructive 
sharing.” Accordingly, the final rule should not limit “constructive sharing.” 


Section 624 of the FCRA applies only when an entity uses eligibility information 
received from an affiliate to make a marketing solicitation to a consumer (emphasis 
added). If an entity uses its own information to market an affiliate’s products or services, 
the entity has not used eligibility information received from an affiliate.  If an entity does 
not receive eligibility information from an affiliate before the marketing solicitation is 
made, section 624 simply does not apply, and the entity may make a solicitation to a 
consumer without the consumer receiving notice and an opportunity to opt out.  In the 
“constructive sharing” scenario posed by the Agencies, the entity making the solicitation 
does not receive eligibility information from an affiliate, and the entity on whose behalf 
the solicitation is made only receives information from a consumer’s response after the 
solicitation has been made.  As a result, section 624 does not apply. 


We understand that the Agencies may have borrowed the concept of “constructive 
sharing” from some of the interpretations under the Gramm-Leach-Bliley Act (“GLBA”) 
relating to third party sharing.  GLBA does impose restrictions on sharing of nonpublic 
personal information with third parties and thus, the concept of “constructive sharing” 
where third parties may be able to glean information from a consumer’s response to a 
marketing solicitation, may be relevant.  However, even in the GLBA interpretation, the 
Agencies did not prohibit the use of “constructive sharing.” Instead, they required that 
institutions make it clear to the consumer that by responding to the third party they may 
be, in effect, sharing some information about themselves.  Thus, the consumer could 
make an informed choice about responding to the solicitation. 


3 69 Fed. Reg. at 42,507. 
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The concept of Constructive sharing is inapplicable to Section 624.  The purpose of 
section 624 is to give consumers the right to opt out of receiving marketing solicitations 
in certain circumstances.  Unlike GLBA, the FACT Act does not restrict the sharing or 
disclosure of consumer information to affiliates.  Thus, the focus is much narrower than 
GLBA.  Here, there is no restriction on the sharing, only on initiating of marketing 
solicitations as a result of receipt of eligibility information from an affiliate. 


Compliance Date 


The Supplementary Material indicates that the mandatory compliance date will be 
included in the final rules.4  The Agencies specifically request comment on whether the 
mandatory compliance date “should be different from the effective date of the final 
regulations.”5  Section 214(b)(4)(B) of the FACT Act states that the regulations are to 
become effective within six months after being issued in final form.  We believe that the 
final rule should provide an additional six months for compliance for new accounts, i.e., 
financial institutions would be required to comply with the notice and opt-out 
requirement within twelve months after the rule is issued in final form.  This additional 
compliance time would assist financial institutions that must make significant changes to 
business practices and procedures in order to comply with the final rule. 


The FACT Act specifically permits institutions to incorporate this new notice into other 
notices it provides, including the GLBA privacy notice.  Bank of America currently 
includes a notice of consumers’ right to opt out of receiving direct marketing in its annual 
privacy policy notice, and would expect to continue to do so to meet this requirement. 
We provide our annual privacy policy notice during the first 6 months of the year and 
will be providing those notices for the 2005 privacy policy from January through June of 
2005.  Pursuant to GLBA, we have established this as our annual period and must 
continue to provide annual notices during that time frame.  In order to meet those 
deadlines and printing and distribution schedules, we must finalize the content for our 
2005 privacy policy notice by the end of August. Thus, if the final rule provides for a 
compliance date of March 4, 2005, and requires us to revise the notice we currently 
include in our privacy notice, we will be required to again revise our privacy notice and 
do another complete distribution before March 4, 2005.  As previously mentioned, there 
is significant lead time to develop, print and distribute the notices.  This would also 
require us to do direct mailings of our revised privacy notice or a special mailing for this 
notice, rather than our current process which is to include the notice in statements where 
applicable.  We believe that this is not required by section 624, which clearly 
contemplates that this new notice could be included within the privacy policy notice. 
Because it is unlikely the rule will be finalized before most institutions will finalize their 
2005 privacy notices, we do not believe the Agencies should require compliance (that is, 
distribution of the notice) for existing customers prior to the completion of each 
institution’s next annual privacy notice distribution begun after the effective date of the 
final rule.  This will allow an orderly and efficient notice process and will benefit 


4 69 Fed. Reg. at 42,509. 
5 Id. 
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consumers by including all of their privacy choices in a single notice and avoiding 
multiple, differing notices to each consumer. 


Other Considerations 


Designation of Responsibility for Providing Notice 


The Proposed Rule would require a financial institution that shares eligibility information 
with an affiliate to provide the opt-out notice to the consumer.  We believe that the final 
rule should not require that any specific entity provide the notice, but should only require 
that the consumer receive a notice before an affiliate may make a solicitation to the 
consumer based on eligibility information received from another affiliate.  The entity that 
physically provides the notice is irrelevant. 


Although the Agencies recognize in the Supplemental Material that section 624 does not 
impose any restriction on the sharing institution, the Proposed Rule establishes a contrary 
position.  This is contrary to the clear legislative language of section 624. Thus, it is 
inappropriate to impose obligations on the sharing institution.  This is particularly true in 
light of the fact that section 624 is covered by the FCRA private right of action provisions 
in sections 616 and 617.  While members within a holding company may elect to have 
the sharing institution provide the notice, such a result should not be mandated by the 
final rule. 


Pre-Existing Business Relationship Exception 


A “pre-existing business relationship” is defined to mean a relationship between a person 
and a consumer based on the following: (1) a financial contract between the person and 
the consumer that is in force; (2) the purchase, rental, or lease by the consumer of that 
person’s goods or services, or a financial transaction (including holding an active account 
or policy in force or having another continuing relationship) between the person and the 
consumer during the 18-month period immediately preceding the date of the solicitation; 
or (3) an inquiry or application by the consumer regarding a product or service offered by 
that person during the 3-month period immediately preceding the date of the solicitation. 
With respect to the first part of this definition, we believe that the Agencies should clarify 
that a “financial contract” includes any in-force contract relating to a financial product or 
service.  Regarding the second part of this definition, the Agencies should make it clear 
that the 18 months begins to run at the time that all contractual obligations by either party 
have expired.  In addition, they should make it clear that an active account includes any 
account where there are outstanding obligations on either side, regardless of whether 
transactions occur. 


The third element is a relationship based on a consumer’s inquiry or application 
regarding the person’s products or services during the 3 months preceding the date on 
which a solicitation is made or sent to the consumer would qualify as a pre-existing 


6business relationship. The Agencies indicate that this is similar to the definition of 


6 Proposed Rule ___.3(m)(3). 
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“established business relationship” under the amended Telemarketing Sales Rule and that 
it should reflect the consumer’s expectation to receive solicitations.  As a result, the 
Agencies conclude that “an inquiry includes any affirmative request by a consumer for 
information, such that the consumer would reasonably expect to receive information from 
the affiliate about its products or services.”7  Additionally, the Agencies indicate in the 
Supplementary Material that “[a] consumer would not reasonably expect to receive 
information from the affiliate if the consumer does not request information or does not 
provide contact information to the affiliate.”8  We believe that this interpretation is much 
too restrictive and not required by section 624.  We are concerned that this narrow 
interpretation interjects requirements not set forth in the statute and would require 
consumers to make the necessary specific statements in their inquiry.  As stated before, 
consumers often do not know what they are seeking, only that they have a concern or 
problem to resolve.  They look to their financial institution, and often in the case of Bank 
of America, to the whole group of affiliated companies which they do not necessarily 
segregate as separate entities, for those answers.  Restricting the ability of a financial 
institution to respond to the customer, using affiliate eligibility information, will harm 
consumers who do not know exactly what they are asking for as well as limiting the 
financial institution’s ability to respond and provide good customer services.  Bank of 
America urges the Agencies not to impose these additional restrictions on the ability to 
use eligibility information to respond to inquiries. 


Additionally, the Agencies specifically request comment on whether there are additional 
circumstances that should be included within the definition of pre-existing business 


9relationship. We believe that the term pre-existing business relationship should be 
defined to include relationships arising out of the ownership of servicing rights, a 
participation interest in lending and similar relationships. 


Consumer Authorization or Request 


Proposed section ___.20(c)(5) would provide an exception for a person that uses 
eligibility information “[i]n response to an affirmative authorization or request by the 
consumer orally, electronically, or in writing to receive a solicitation.” This proposed 
exception does not track the statutory language.  Section 624(a)(4)(E) of the FCRA does 
not require the consumer’s authorization or request to be “affirmative.”  The Proposed 
Rule and the Supplementary Information do not indicate how an authorization or request 
would be “affirmative,” or the basis for adding this language, except to say that a pre-
selected check box does not satisfy this requirement.  Consumers are familiar with check 
boxes, and if a consumer has the ability to “unselect” a pre-selected check box, the 
exception should apply.  A request or authorization can be manifested many ways. 
Adding the requirement that a request or authorization be affirmative will only inject 
uncertainty into the process. 


7 Id. 

8 Id. 

9 69 Fed. Reg. at 42,506.
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In addition, we believe that the Agencies should clarify that a consumer’s authorization 
or request does not have to refer to a specific product or service or to a specific provider 
of products or services in order for the exception to apply.  As discussed above, the 
exception should apply if the consumer’s authorization or request concerns a type of 
product or service or a type of provider of products or services. 


Definition of Solicitation 


Proposed section ___.3(n)(1) would define a “solicitation” as marketing initiated to a 
particular person that is “[b]ased on eligibility information” received from an affiliate and 
“[i]ntended to encourage the consumer to purchase” a product or service.  We believe 
that this definition should be clarified to state that a solicitation is a “marketing 
communication initiated to a particular person…” (emphasis added).  “Marketing” is 
itself a very broad term.  In this case, we believe the intent is to address communications 
intended to encourage purchases. 


The Agencies have proposed to exclude from the term “solicitation” any communications 
directed at the general public and distributed without the use of eligibility information. 
Bank of America supports the determination that communications directed to the general 
public should not be considered “solicitations” under the rule.  We also believe that the 
rule should clarify that this could include announcements about the availability of 
products or services on VRU hold messages, ATM screens, internet sites and other forms 
of media that are accessed by individuals and not necessarily broadcast via traditional 
mass media. 


Content of Notice 


The Proposed Rule provides that the opt out notice must be clear, conspicuous and 
concise and must accurately disclose (1) that the consumer may elect to limit the entity’s 
affiliates from using eligibility information to make or send solicitations to the consumer; 
(2) if applicable, that the consumer’s election will apply for a specified period of time and 
that the consumer will have the ability to extend it once that time has expired; and (3) a 
reasonable and simple method for the consumer to opt out. The Proposed Rule also states 
that the institution may provide for a menu of options (such as opting out of direct mail, 
email or telemarketing and options as to what affiliates and what information are 
covered), so long as one option gives the consumer the ability to opt out of all forms of 
marketing, all affiliates and all types of information.  Bank of America does not believe 
that it is necessary to require that there be a single option allowing consumers to opt out 
of all forms of marketing from all affiliates and with respect to all types of information 
offered. 


As we currently offer our direct marketing opt out options, the consumer can contact us 
by toll-free telephone call, on the internet and in person to request not to receive the 
solicitations through the various channels.  When the customer calls, they can elect to opt 
out of all channels, but the communication does not necessarily offer a single option to do 
that because they speak with a customer service representative.  Although section 624 
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requires that the method to opt out be simple, we do not believe this would require an 
additional option to check a single box or press a single button on the VRU to accomplish 
this. In addition, adding this type of additional requirement will mean that many 
institutions attempting to comply with this requirement in their 2005 privacy notices, 
without final guidance, will fall short of the requirement.  The Agencies have indicated 
that institutions may choose to comply by offering a broader right to opt out than required 
by the law and they may satisfy the content requirement by providing a clear, 
conspicuous and concise notice that accurately discloses the consumer’s opt out rights. 
Since Bank of America currently offers such broader rights, we applaud the Agencies for 
their recognition of that option.  However, we urge the Agencies not to impose additional 
requirements on the content of the notice that may ultimately cause institutions who have 
offered broader rights or attempted to comply prior to final guidance to be in violation of 
the requirements with little additional benefit to consumers. 


Oral Notices 


In the Supplementary Information, the Agencies indicate that proposed section ___.20(a), 
which would require the affiliate providing eligibility information to provide the 
consumer notice, “contemplates that the opt out notice will be provided to the consumer 
in writing or, if the consumer agrees, electronically.”10 The Agencies specifically request 
comments on whether there are circumstances in which it is necessary and appropriate to 
allow an oral notice.  We believe that the final rule should permit oral notices.  This 
would permit the institution to provide the notice at the time they are communicating 
with a consumer and proceed to make a solicitation using eligibility information if the 
consumer does not elect to opt out.  This would allow use of eligibility information in 
situations where no other exception applies and provides for prompt customer service. 
We believe that when a consumer is discussing a current activity, application or 
transaction, a discussion of this right to opt out will be conspicuous. The language for 
scripting of the discussion should follow the model form or other applicable language to 
ensure that it is concise and clear. 


Bank of America appreciates the opportunity to comment on the Agencies’ proposal.  If 
you have any questions regarding our comments, please contact Kathryn D. Kohler, 
Assistant General Counsel, at (704) 386-9644. 


Very truly yours, 


Kathryn D. Kohler 


Kathryn D. Kohler 
Assistant General Counsel 


10 69 Fed. Reg. at 42,507. 
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To Whom It May Concern: 


MasterCard International Incorporated ("MasterCard") footnote 1 submits this comment 
letter in response to the Proposed Rule (the "Proposal") issued by the Board of Governors 
of the Federal Reserve System (the "Board"), the Office of the Comptroller of the 
Currency (the "OCC"), the Federal Deposit Insurance Corporation, the Office of Thrift 
Supervision, and the National Credit Union Administration (collectively, the "Agencies") 
to implement Section 214 of the Fair and Accurate Credit Transactions Act of 2003 (the 
"FACT Act"). Section 214 of the FACT Act ("Section 214") amends the Fair Credit 
Reporting Act (the "FCRA") to allow consumers to restrict the use of certain consumer 
information ("eligibility information") received by one member of a corporate family (the 
"Receiving Affiliate") from another member of the same corporate family (the "Sharing 
Affiliate") for purposes of making solicitations based on eligibility information to 
consumers. MasterCard is pleased to have the opportunity to comment on the Proposal. 


In General 


The Agencies issued the Proposal pursuant to a charge by Congress to "implement" 
Section 214. In many cases the Proposal "implements" the statutory language of Section 
214. However, we also believe that there are some instances where the Proposal does not 
necessarily reflect the plain language of the statute, or the intent of Congress, with respect 
to Section 214. We describe these concerns, among others, in detail below. 


Responsibility for Providing Notice and Opportunity To Opt Out 


Section 214 of the FACT Act requires that a consumer be given notice and 
opportunity to opt out of receiving solicitations from Receiving Affiliates before a 
Receiving Affiliate may make solicitations using eligibility information. The Agencies 
state that Section 214 is ambiguous with respect to whether the Sharing Affiliate or the 
Receiving Affiliate is responsible for providing the required notice and opportunity to opt 
out. In order to address the ambiguity perceived by the Agencies, the Proposal places the 
responsibility of providing such notice and opportunity to opt out (or ensuring that such 
notice and opportunity is provided) on the Sharing Affiliate. 


The language used by Congress in drafting Section 214 simply requires that a 
consumer be given a notice and opportunity to opt out of certain solicitations from 
Receiving Affiliates. MasterCard does not believe that Section 214 is ambiguous. In using 
the passive voice to state the notice and opt-out requirements in Section 214, Congress 
intentionally stated the notice and opt-out requirement as a precondition to allowing a 
Receiving Affiliate to use eligibility information to make solicitations rather than as a duty 
assigned to a particular entity. Congress intended to give a corporate family the flexibility 
within its own structure to determine which member within that family is best positioned 
to give the required notice and opportunity to opt out. MasterCard acknowledges that 
some corporate families may elect for the Sharing Affiliate to provide the required notice 


footnote 1 MasterCard is a SEC-registered private share corporation that licenses financial institutions to use the 
MasterCard service marks in connection with a variety of payments systems. 
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and opt out. However, nothing in Section 214 indicates that Congress intended the 
responsibility for providing such notice and opt out to be placed on the Sharing Affiliate. 
Indeed, any requirement that the notice be provided by any particular entity is not in the 
FCRA. 


Further, Section 214 imposes obligations only on the Receiving Affiliate. 
Accordingly, only the Receiving Affiliate using such information should be liable for 
failing to ensure that notice and an opportunity to opt out has been given prior to making 
solicitations to consumers. By placing the responsibility and liability for providing notice 
and opportunity to opt out solely on the Sharing Affiliate, the Proposal inappropriately 
alters the duties imposed by Congress under Section 214. 


MasterCard believes that the content of the notice, not the party responsible for 
ensuring such notice is given, serves the purpose of informing consumers of their options 
under Section 214. The requirements and guidance provided in Section 214 and in the 
Proposal with respect to the content of the required notice and opt out will make the notice 
sufficiently effective, regardless of the entity responsible for providing such notice. 
Specifically, by requiring that the notice be "clear and conspicuous" and that the notice 
sufficiently identify the affiliates covered by the notice and opt out, the Proposal ensures 
that a consumer will be informed about the effect of electing to opt out or choosing not to 
opt out. Because the required content of the notice ensures that consumers will be 
adequately informed, placing responsibility on the Sharing Affiliate as well as the 
Receiving Affiliate merely opens liability for compliance with the rule to multiple 
members of a corporate family, without providing any additional benefit to consumers. 


Accordingly, MasterCard requests that the final rule implementing Section 214 
simply state that the notice and opt-out requirement is a precondition to the ability of a 
Receiving Affiliate to make solicitations using eligibility information. The final rule need 
not and indeed should not specify which affiliate is responsible for providing the notice 
and opt out. To achieve this, several provisions of the Proposal should be revised. 
Further, Section .20(a) of the Proposal should be revised to make it clear that the 
requirement of notice and opportunity for opt out is a pre-condition for the Receiving 
Affiliate to make solicitations, rather than a duty of the Sharing Affiliate. Additionally, 
other provisions in the Proposal that put an obligation on the Sharing Affiliate, including 
references to "you" and "your" that refer to the Sharing Affiliate, should be restated so that 
the duty to comply is not placed on the Sharing Affiliate {i.e., contents of opt-out notice; 
reasonable opportunity to opt out; reasonable and simple methods of opting out; delivery 
of opt-out notices; extension of opt out; consolidated and equivalent notice). 


Examples 


MasterCard appreciates and supports the Agencies' use of illustrative examples in 
the Proposal. MasterCard also applauds the inclusion of the statement that such examples 
are not exclusive and that compliance with an example constitutes compliance with the 
rule. MasterCard encourages the Agencies to retain these components of the Proposal in 
the final rule. 
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Definitions 


Affiliate 


The Proposal defines "affiliate" as "any person that is related by common 
ownership or common corporate control with another person." The Supplementary 
Information notes that this definition of "affiliate" differs from other definitions of the 
same term used in the FCRA, the FACT Act and the Gramm-Leach-Bliley Act ("GLBA"). 
The Agencies note that "it is important to harmonize the various definitions of affiliate [in 
the FCRA, the FACT Act and the GLBA] as much as possible and to construe the various 
FCRA and FACT Act definitions to mean the same thing." MasterCard agrees with the 
Agencies' view that the term "affiliate" as used in the FCRA, the FACT Act and the 
GLBA should be construed consistently. Further, MasterCard believes that to prevent 
unintentional disparate treatment of the term "affiliate" in the context of these laws, the 
term should be defined consistently as well as construed consistently. Accordingly, 
MasterCard requests that the Agencies define the term "affiliate" in the final rule 
implementing Section 214 in precisely the same manner as that term is defined in the 
Agencies' regulations implementing the GLBA. 


Clear and Conspicuous 


Section 214 and the Proposal require that the notice given to consumers be "clear 
and conspicuous." Section 214 does not define the term "clear and conspicuous." The 
Proposal defines "clear and conspicuous" to mean "reasonably understandable and 
designed to call attention to the nature and significance of the information presented." 
This definition is similar to that used in the regulations issued by the Agencies pursuant to 
GLBA. Further, the Supplementary Information describes, in detail, the Agencies' views 
of what constitutes "clear and conspicuous" notice. This description is also similar to the 
description provided by the Agencies in the GLBA regulations. There is a key difference, 
however, between Section 214 and the GLBA. Specifically, the provisions of the GLBA 
are not enforceable by private right of action, as is Section 214. Accordingly, the guidance 
provided with respect to the "clear and conspicuous" standard in the GLBA serves as a 
guide for covered entities to comply with the Agencies' regulations and is overseen by the 
Agencies, but does not expose covered entities to questionable lawsuits brought by 
individual or class action plaintiffs. We are concerned that providing the same guidance 
under Section 214 would attract plaintiffs whose attorneys may attempt to elevate the 
guidance provided by the Agencies to substantive requirements of the regulation. 
Litigations brought under this approach, if successful, would be fact-based, which could 
lead to varying results in different jurisdictions. This would make consistent compliance 
with the "clear and conspicuous" standard extremely difficult for entities that operate in 
multiple jurisdictions. In fact, the Board recently withdrew a similar proposal to define the 
"clear and conspicuous" standard in Regulations B, E, M, Z and DD based, in part, on this 
concern. 


Further, MasterCard believes that the "clear and conspicuous" standard is well 
understood throughout the financial services community because compliance with this 
standard has been required for many years in other notice provisions required under the 
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FCRA, such as the affiliate sharing notice in Section 603. We are not aware of concerns 
about non-compliance with the "clear and conspicuous" standard in these other contexts 
and there does not appear to be any need to change the standard in the context of Section 
214. 


For the reasons addressed above, MasterCard strongly urges the Agencies to delete 
the definition of "clear and conspicuous" from the final rule and to eliminate the guidance 
with respect thereto set forth in the Supplementary Information. 


Eligibility Information 


The Agencies request comment on whether the term "eligibility information," as 
defined in Section .3(g) of the Proposal, appropriately reflects the scope of information 
covered in Section 214. MasterCard believes that the Proposal accurately reflects the 
information covered by the provisions of Section 214 and does not require further 
definition or explanation. We commend the Agencies for distilling a complex concept into 
a relatively concise definition, and we urge the Agencies to retain this definition without 
amendment in the final rule. 


Pre-Existins Business Relationship 


Solicitations to consumers who have pre-existing business relationships with a 
Receiving Affiliate are not subject to the notice and opt-out requirements of Section 214. 
Therefore, the definition of the term "pre-existing business relationship" is critical to the 
operation of the rule. MasterCard is pleased that the Agencies have generally reflected the 
statutory language defining "pre-existing business relationship" of Section 214 in the 
Proposal. 


MasterCard notes that Section 214 defines the term "pre-existing business 
relationship" to mean "a relationship between a person, or a person's licensed agent, and a 
consumer based on" certain enumerated business relationships. However, the reference to 
"a person's licensed agent" is not included in the definition of "pre-existing business 
relationship" in the Proposal. No explanation for this omission is provided, and we assume 
that the omission of this part of the statutory definition was inadvertent. As it was clearly 
the intent of Congress that this language be included in the definition of "pre-existing 
business relationship," MasterCard requests that the definition of pre-existing business 
relationship in the final rule include this language. 


With respect to pre-existing business relationships based on inquiries or requests by 
a consumer, the Agencies state in the Supplementary Information that "an inquiry includes 
any affirmative request by a consumer for information, such that the consumer would 
reasonably expect to receive information from the affiliate about its products or services." 
The Agencies further provide that "[a] consumer would not reasonably expect to receive 
information from the affiliate if the consumer does not request information or does not 
provide contact information to the affiliate." The requirement that an inquiry or a request 
be "affirmative" is not supported by the statute. Specifically, Congress established the 
minimum criteria for purposes of determining whether a "pre-existing business 
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relationship" exists. We do not believe the statute supports narrowing the definition. On 
the other hand, Congress granted the Agencies authority to expand the definition of a pre-
existing business relationship. By establishing a baseline definition, and granting the 
Agencies the ability to expand the definition, we do not believe Congress intended the 
Agencies to narrow the definition. Furthermore, we do not believe that it is valid to 
assume that a consumer would not reasonably expect to receive information if the 
consumer does not request information from an affiliate or provide contact information to 
an affiliate. For example, a consumer may not provide contact information to an affiliate 
based on the assumption or knowledge that the affiliate has access to the contact 
information through the corporate family. Accordingly, MasterCard requests that the 
Agencies remove this guidance from the Supplementary Information upon issuance of the 
final rule. MasterCard further requests that the example set forth in Section 


.20(d)(l)(iii) be revised to reflect these changes. 


Solicitation 


Section 214 prohibits Receiving Affiliates from making certain "solicitations" to 
consumers without the consumer first receiving a notice and opportunity to opt out of 
receiving such solicitations. The FCRA, as amended by Section 214 of the FACT Act, 
defines a "solicitation" as "the marketing of a product or service initiated by a person to a 
particular consumer that is based on an exchange of [eligibility information], and is 
intended to encourage the consumer to purchase such product or service, but does not 
include communications that are directed at the general public or determined not to be 
solicitation by the regulations prescribed under this section." We note that the definition of 
"solicitation" in the Proposal, generally tracks the definition of "solicitation" set forth in 
Section 214 of the FACT Act and agree with the Proposal's general approach, subject to 
the comments below. 


MasterCard believes that the exclusion in the first sentence of Section .3(n)(2) 
should be stated in the disjunctive by changing the "and" in that sentence to "or" instead. 
Specifically, MasterCard believes this sentence should provide "A solicitation does not 
include communications that are directed at the general public or distributed without the 
use of eligibility information communicated by an affiliate." (Emphasis included for 
illustration.) This change is supported by the definition of "solicitation" in Section 214 
and Section .3(n)(2) of the Proposal. To be a "solicitation" under Section 214 and the 
Proposal, a marketing must be both (1) directed at a particular consumer; and (2) based on 
eligibility information. Accordingly, if a marketing piece has only one of these 
characteristics, but does not have the other, the marketing piece would not be, by 
definition, a "solicitation." Thus, a marketing to the general public using eligibility 
information would not be a "solicitation," nor would a marketing to a particular consumer 
that is not based on eligibility information. MasterCard urges the Agencies to replace the 
"and" in the first sentence of Section .3(n)(2) with "or" in the final rule. 


Further, as a technical matter, MasterCard notes that Section .3(n)(l)(ii) of the 
Proposal refers to "such product or service;" however, the Agencies did not include within 
its definition of "solicitation" a prior reference to the terms "product or service." 
MasterCard requests that the Agencies clarify the definition accordingly. 
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Finally, the Agencies request comment on whether further guidance is needed with 
respect to Internet marketing tools, such as pop-up ads. MasterCard believes that the 
language defining the term "solicitation" provides sufficiently clear guidance to allow 
entities engaged in marketing to determine whether a specific marketing effort would be 
considered a "solicitation" under Section 214 and the Proposal, regardless of the means by 
which the solicitation is delivered. In fact, we caution the Agencies against varying the 
definition of "solicitation" based on the delivery mechanism. 


Affiliate Use of Eligibility Information for Marketing Solicitations 


General Duties of Person Communicating Eligibility Information To An Affiliate 


As noted above, we strongly believe that the requirement of a notice and opt out 
should be stated as a general pre-condition to allowing Receiving Affiliates to make 
solicitations based on eligibility information. Further, any liability associated with such 
notice should be placed solely on the Receiving Affiliate and not on the Sharing Affiliate. 


Constructive Sharing 


The Agencies request comment on whether "constructive sharing" should be 
included within the scope of the regulations implementing Section 214. MasterCard 
strongly believes extending the requirements of notice and opportunity to opt out of 
affiliate solicitations to situations described by the Agencies as "constructive sharing" 
reaches beyond the scope of Section 214 and should not be addressed in the final rule. As 
discussed above, a marketing must be based on eligibility information shared between 
affiliates to be considered a "solicitation" under Section 214 and the Proposal. In the 
example provided in the Supplementary Information, no eligibility information is shared 
between affiliates. Even accepting the Agencies argument that sharing of such information 
occurs when the consumer contacts the affiliate, such sharing did not occur prior to the 
marketing campaign. Therefore, the marketing in question is not a "solicitation" and is not 
subject to the notice and opt-out requirements. Further, if a consumer that is the subject of 
such a marketing campaign responds by providing information that meets the definition of 
"eligibility information," that information is provided by the consumer rather than the 
affiliate. The information would also be provided in response to, rather than prior to, a 
marketing campaign and therefore would not be subject to the requirements of notice and 
opportunity to opt out. footnote 2 


Written Notice 


The Agencies provide in the Supplementary Information that "Paragraph (a) [of 
Section .20] contemplates that the opt-out notice will be provided to the consumer in 
writing or, if the consumer agrees, electronically." However, nothing in the language of 
Section 214 requires that the notice and opportunity for opt out be provided to a consumer 
in writing. Section 214 simply requires that the consumer receive notice. The Agencies 


footnote 2 Even if the Agencies deemed the Receiving Affiliate to receive eligibility information from the Sharing 
Affiliate as a result of the consumer's response, such receipt, and therefore use, is in response to a 
communication initiated by the consumer, and is therefore not subject to Section 214. 
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themselves make this observation elsewhere in the Supplementary Information ("nothing 
in section 624 of the [FCRA] requires that the notice be provided in writing"). Further, in 
drafting Section 214, Congress followed the language of the affiliate-sharing provision of 
the FCRA with the intention that Section 214 would be interpreted consistently with the 
current operation of the affiliate-sharing provision of the FCRA, which permits oral 
notices. Therefore, there is strong support that Section 214 allows notices to be given 
orally. Accordingly, MasterCard requests that the final rule and its Supplementary 
Information acknowledge that the notice required by Section 214 may be provided orally. 


The Agencies request comment on whether there is any "practical method for 
meeting the 'clear and conspicuous' standard in oral notices." MasterCard notes that the 
Federal Trade Commission ("Commission") has issued regulations in other contexts (e.g., 
the Telemarketing Sales Rule) requiring that clear and conspicuous notice be given to 
consumers and contemplated that such notice would be given orally. Further the 
Commission has imposed such requirements without providing specific guidance on what 
constitutes clear and conspicuous notice when the notice is provided orally. We also note 
that the OCC has required that oral disclosures be "conspicuous, simple, direct, readily 
understandable, and designed to call attention to the nature and significance of the 
information provided" in its regulations pertaining to debt cancellation contracts and debt 
suspension agreements. MasterCard is not aware of any difficulties that have arisen with 
respect to these requirements. footnote 3 Therefore, we see no reason to alter this approach at this 
time. Further, as described above, providing specific guidance or definition of what would 
or would not constitute "clear and conspicuous" notice could lead to civil litigation over 
whether the standard has been met and result in a patchwork of compliance obligations that 
vary by jurisdiction. Accordingly, MasterCard strongly urges the Agencies to refrain from 
including in the final rule and its Supplementary Information any definition or guidance 
regarding what constitutes "clear and conspicuous" notice with respect to oral notices. 


General Duties of an Affiliate Receiving Eligibility Information 


In general, MasterCard believes that Section .20(b) of the Proposal reflects the 
congressional intent with respect to the duties of Receiving Affiliates. We urge the 
Agencies to retain this general approach. 


Exemptions from the Notice and Opt-Out Requirements 


Section 214 and Section .20(c) and (d) provide several exceptions to the notice 
and opt-out requirements and examples thereof. Unless otherwise noted below, 
MasterCard generally agrees with the Agencies' interpretation of these exceptions. 


Service Provider 


The statute provides that the notice and opt-out requirements do not apply in 
connection with "using information to perform services on behalf of another [affiliate], 


footnote 3 Indeed, the OCC's regulation appears to establish a higher standard than that included in the Proposal, and 
yet we are unaware of issues related to the ability of national banks to meet that standard in the case of oral 
notices. 
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except that this subparagraph shall not be construed as permitting a person to send 
solicitations on behalf of another person, if such other person would not be permitted to 
send the solicitation on its own behalf as a result of the" consumer's opt out. Section 


.20(c)(3) of the Proposal implements this exception. However, we are concerned that 
the Proposal makes this exception more complicated than necessary by deviating from the 
statutory language and inserting concepts relating to solicitations on one's own behalf. We 
do not believe it is necessary to address that situation because the exception applies only to 
"perform[ing] services on behalf of an affiliate." We ask the Agencies to revise the final 
rule accordingly. 


Communications Initiated by the Consumer 


One of the exceptions to the notice and opt-out requirements of Section 214 is 
"using information in response to a communication initiated by a consumer." Section 


.20(c)(4) of the Proposal, however, states this exception as solicitations "in response to 
a communication initiated by the consumer orally, electronically, or in writing." 
MasterCard anticipates that, for the near future, consumer communications will probably 
be received primarily through oral, electronic, or written means. However, the statutory 
exception does not preclude communications initiated by a consumer through other means. 
MasterCard believes that the Agencies' implementing regulations, likewise, should not 
preclude any form of communication from qualifying for this exception. Accordingly, 
MasterCard requests that the Agencies delete the words "orally, electronically, or in 
writing" from Section .20(c)(4) of the final rule. 


Further, the Agencies' discussion of what it means to respond to a communication 
initiated by a consumer in the Supplementary Information is construed very narrowly. 
Specifically, the Supplementary Information provides that "[t]o be covered by the 
proposed exception, use of eligibility information must be responsive to the 
communication initiated by the consumer" and provides examples to illustrate its 
interpretation {e.g., store location and retail hours). Such a narrow construction is not 
supported by either the language of Section 214 or the intent of Congress with respect to 
scope of this exception. Section 214 allows for "the [use of] information in response to a 
communication initiated by a consumer" but does not limit the communication by the 
Receiving Affiliate in response thereto. Further, by enacting Section 214, Congress 
intended to allow a consumer to control the amount, type, and method of solicitations the 
consumer receives from affiliates. When a consumer initiates contact with a Receiving 
Affiliate, the consumer is exercising control of its relationship with that entity and 
therefore restricting the communication of the Receiving Affiliate is not justified by the 
purpose of Section 214. Further, a Receiving Affiliate may be better able to address the 
particular needs of a consumer making a general inquiry when it can access eligibility 
information and identify the products and services that may be of interest or use to the 
consumer rather than providing general, and possibly less helpful, information to the 
consumer. Finally, MasterCard has great concerns over the ability companies will have to 
monitor the compliance of their customer service representatives under a narrow and vague 
construction of "responsiveness." In this regard, MasterCard notes that the Agencies 
acknowledge that whether a communication is responsive to a consumer's inquiry is based 
on the particular facts and circumstances. Accordingly, in practice, the determination of 
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what is responsive to a consumer inquiry will be made by individual customer service 
representatives that have contact with consumers and thus, realistically, will lead to 
inconsistent judgments about what is "responsive." Accordingly, MasterCard strongly 
urges the Agencies to delete its discussion about what is "responsive" to a consumer's 
inquiry from the Supplementary Information accompanying the final rule. 


Finally, the Supplementary Information discussing Section .20(c) of the 
Proposal provides that if a consumer returns a call made by a Receiving Affiliate in 
response to a message left by such affiliate, the return call would not be considered "a 
communication initiated" by a consumer. Therefore, the consumer's return call would not 
qualify for an exemption from the notice and opt-out requirements. As a policy matter, no 
consumer is obligated to return a message left by a Receiving Affiliate and by 
affirmatively electing to do so the consumer elects to initiate a communication with the 
Receiving Affiliate. Therefore, MasterCard believes that any call made by a consumer to a 
Receiving Affiliate (whether in response to a message from that affiliate or otherwise) 
should be considered "a communication initiated" by a consumer and therefore fall under 
the exemption set forth in Section .20(b)(4) of the Proposal. Moreover, MasterCard 
believes that this analysis should apply to any other method of communication whereby the 
consumer responds to a communication initiated by a Receiving Affiliate. MasterCard 
acknowledges that the Agencies may have concerns that consumers may be misled or 
manipulated into returning a message left by a Receiving Affiliate. However, MasterCard 
believes that such misleading or deceptive practices would be more appropriately 
addressed by statutes and regulations aimed at preventing and prohibiting misleading, 
deceptive, and fraudulent trade practices rather than in the context of regulations aimed at 
limiting affiliate marketing. 


Solicitations Authorized by the Consumer 


Another exception to the notice and opt-out requirements of Section 214 allows 
"using information in response to solicitations authorized or requested by the consumer." 
Section .20(c)(5) states this exception as pertaining to solicitations "in response to an 
affirmative authorization or request by the consumer orally, electronically, or in writing to 
receive a solicitation." The Agencies further provide that a pre-selected check box would 
not meet the requirement of "affirmative authorization." 


The language in the FCRA merely requires that the communication be authorized 
or requested by the consumer rather than "affirmatively" authorized or requested. There is 
no support in the language of Section 214 requiring the consumer provide "affirmative" 
authorization for an affiliate to be exempt from the notice and opt-out requirements. 
Further, if Congress had intended to limit the methods by which a consumer would be 
permitted to provide authorization or request, it could have done so in the statute. 


We also note that the interpretation provided by the Agencies deviates significantly 
from a similar provision in the GLBA. In this regard, an exception to the notice and opt-
out requirements under the GLBA is provided for disclosures made pursuant to the 
consumer's consent. In providing for regulations implementing the GLBA, the Agencies 
specifically declined to require affirmative consent in order to qualify for the GLBA's 
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consent exception. It is certainly likely that, absent language directing the Agencies 
otherwise, Congress expected the Agencies to provide a similar interpretation to a similar 
exception in Section 214. Accordingly, MasterCard requests that the word "affirmatively" 
be deleted from Section .20(c)(5) and that the prohibition on pre-selected check boxes 
and "boilerplate" language be removed from the Supplementary Information 
accompanying final rule. 


The language of this exception is limited to authorizations and requests made 
orally, electronically, or in writing. For the reasons discussed above, MasterCard requests 
that the Agencies delete the words "orally, electronically, or in writing to receive a 
solicitation" in the final rule. 


Proscriptive Application 


Section 214 provides that the notice and opt-out requirements shall not apply with 
respect to "the use of information to send a solicitation to a consumer if such information 
was received prior to the [mandatory compliance date for the final rule]." (Emphasis 
added.) The Proposal, however, provides that a Receiving Affiliate may only use 
eligibility information "received by [the Receiving] [Affiliate" prior to the mandatory 
compliance date without being subject to the notice and opt-out requirements of the 
Section 214 and its implementing regulations. (Emphasis added.) We do not believe that 
the Proposal's requirement that the information be "received by the affiliate" is supported 
by the language of Section 214. Congress intended to grandfather the use of all eligibility 
information received by a corporate family prior to the mandatory compliance date. To 
require that a particular affiliate actually receive such information before such information 
qualifies for the grandfather exception would have the unintended and costly consequence 
of corporate families that are subject to Section 214 and its implementing regulations 
transferring eligibility information of each member of a corporate family to each other 
member of the corporate family prior to the mandatory compliance date. Accordingly, 
MasterCard respectfully requests that the final rule clarify that an affiliate shall be deemed 
to have received "eligibility information" by the compliance date if such information was 
received by any affiliate of the Receiving Affiliate prior to the mandatory compliance date. 
Alternatively, MasterCard requests that the final rule provide that eligibility information 
received by a service provider of a Receiving Affiliate on or before the mandatory 
compliance date will be deemed to be received by the Receiving Affiliate for purposes of 
the FCRA. 


The Agencies request comment on whether there is any need to delay the 
compliance date beyond the effective date. MasterCard requests that the compliance date 
for the rule be at least six months after the effective date of the rule, and that companies be 
given the opportunity to fold any new disclosures into their GLBA privacy notices under 
their existing notification schedules. This time frame for compliance would be similar to 
the time frame allowed for compliance with the GLBA privacy regulations. Because the 
complexity involved in complying with Section 214 is similar to that required for 
compliance with the GLBA privacy regulations, MasterCard believes including an 
additional six months for compliance with the affiliate marketing provisions is justified 
and reasonable. 
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Contents of Opt-Out Notice 


Section .21(c) of the Proposal provides that a menu of opt-out alternatives may 
be provided to allow a consumer to choose to opt out of specific types of solicitations, 
information used, solicitations from particular affiliates, and delivery methods; provided 
that one of the opt-out options is "the opportunity to opt out with respect to all affiliates, all 
eligibility information, and all methods of delivery." Section 214, however, merely 
requires that "the notice....shall allow the consumer to prohibit all [covered solicitations]." 
Nothing in the Section 214 requires a menu of opt-out alternatives to include a single opt-
out option allowing a consumer "the opportunity to opt out with respect to all affiliates, all 
eligibility information, and all methods of delivery." Accordingly, MasterCard requests 
that the requirement to include a menu of opt-out options be deleted from the final version 
of the rule. 


Reasonable Opportunity to Opt Out 


Examples 


MasterCard appreciates the Agencies' facts and circumstances approach to the 
"reasonable opportunity to opt out" requirements and encourages the Agencies to retain 
this approach in the final rule. However, MasterCard is concerned that the examples/safe 
harbors which, but for the "at the time of an electronic transaction" example, refer only to a 
30-day time period to opt out, would be construed not as examples, but as a requirement to 
allow for 30 days to opt out. It is financial institutions' experience under the GLBA 
regulations that the examples of 30-day time period, in practice, have been construed to 
generally require that covered entities provide consumers no less than 30 days to exercise 
an opt out. MasterCard's concerns about this issue are magnified in the context of Section 
214 because, as discussed above, Section 214 is enforceable by private right of action and 
plaintiffs' attorneys are likely to attempt to elevate the 30-day safe harbor into a mandatory 
time period despite the Agencies' facts and circumstances approach. 


In the event that the final rule retains such examples, MasterCard requests that the 
example regarding the opportunity to opt out at the time of an electronic transaction be 
expanded to apply to all transaction methods. We cannot identify any reason why the 
example should be limited to electronic transactions. 


Inclusion of an Opt In 


One example the Agencies included as constituting a reasonable opportunity to opt 
out is prohibiting the use of eligibility information to make solicitations unless "the 
consumer affirmatively consents..." MasterCard notes that Section 214 provides an 
exclusion from the notice and opt-out requirements where a consumer authorizes or 
requests solicitations from the Receiving Affiliate. Further, as discussed with reference to 
the exception relating to consumer authorization or requests above, to qualify for this 
exception, the consent of a consumer to receive solicitations need not be "affirmative." 
For this reason, MasterCard believes that this example merely raises questions about the 
operation of the exceptions provided for in Section 214. Moreover, in Section 
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.22(b)(4) of the Proposal, the Agencies appear to take the view that providing a Section 
214 notice with a GLBA notice that complies with the GLBA provisions for notice and opt 
out would constitute a reasonable opportunity to opt out for purposes of Section 214. As 
noted above, the GLBA provisions merely require consent of the consumer and do not 
require affirmative consent or specify the methods of consent that are permissible or 
impermissible. Accordingly, MasterCard requests that the Agencies delete Section 


.22(b)(5) from the final rule. 


Disclosure of Time Period to Effect an Opt Out 


The Agencies would not require institutions to disclose in the opt-out notices how 
long a consumer has to respond to the opt-out notice before eligibility information could be 
used by a Receiving Affiliate. The Agencies note that "[i]n this respect, the proposed 
regulations are consistent with the GLB Act privacy regulations." MasterCard applauds 
the Agencies for proposing such an approach, and we urge that it be retained in the final 
rule. We believe the Agencies have addressed this issue properly because no such 
disclosure is required by the language of Section 214, which specifically describes the 
required content of such notice. Further, Congress intended to allow covered entities to 
provide the Section 214 notice together with the notice required under the GLBA, which 
does not require the covered entity to disclose the time period for opt out. Finally, to 
contain the costs associated with compliance, covered entities may generally prefer to draft 
a single notice applicable to all methods of delivery and all transactions. Since the 
Proposal does not specify a mandatory time period for opt out, but rather takes a facts-and-
circumstances approach, a requirement to disclose the applicable time frame for opt out 
could require covered entities to draft and print several notices. 


Reasonable and Simple Methods of Opting Out 


Section 214 requires that the "consumer is provided an opportunity and simple 
method to prohibit" solicitation from Receiving Affiliates. In Section .23(a), the 
Agencies have interpreted this requirement to mean both "reasonable and simple" and set 
forth four methods of opting out that the Agencies would deem to be reasonable and 
simple methods for opting out and examples of three methods the Agencies would deem to 
be not reasonable and simple. 


MasterCard notes that the Proposal does not specify that the opt-out methods 
described in Section .23(a)(1) through (4) are merely examples of reasonable and 
simple methods of opt out and does not specify that these four methods do not exclude 
other reasonable and simple methods of opting out. MasterCard believes that the statute 
does not support limiting the permissible methods of opting out nor does MasterCard 
believe that the Agencies intended this result. Accordingly, MasterCard requests that the 
Agencies provide that the methods of opt out provided in these subsections are illustrative 
examples and not exclusive. 


Moreover, MasterCard notes that the examples of methods of opt out that would 
and would not be reasonable and simple are not necessarily consistent with the examples 
provided in the regulations applicable to the notice required by the GLBA. Congress 
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contemplated that covered entities would be allowed to provide the GLBA notice and the 
Section 214 notice together in the same communication. Accordingly, MasterCard 
believes that the permitted methods for opting out with respect to the GLBA notice and 
Section 214 should be consistent. Specifically, MasterCard notes that the GLBA 
provisions do not require a self-addressed envelope. Additionally, with respect to Section 


.23(b)(3), MasterCard disagrees that requiring a consumer who agrees to receive opt-
out notice in electronic form only to opt out by telephone or paper mail would not be a 
reasonable and simple method of exercising the right to opt out. We believe that it is 
equally reasonable and simple for such a consumer to opt out by making a toll-free call as 
it is for a consumer who receives such notice by mail. In that regard, we note that Section 


.23(a)(4) provides that a toll-free telephone number that consumers may call to opt out 
would be considered reasonable and simple. Accordingly, MasterCard strongly urges the 
Agencies to revise the examples in the final rule to ensure consistency with the examples 
set forth in the Agencies' regulations regarding the GLBA opt out. 


MasterCard requests the Agencies to reiterate the position they correctly took with 
respect to the GLBA and allowing companies to require that a consumer's opt out be 
provided through the channels established to receive those opt outs. In this regard, if the 
company provides an opt out mechanism that meets the objectives outlined in the final 
rule, the company should not be obligated to honor opt outs submitted through other 
means. We believe it would be unreasonable to require a company to honor any opt out 
submitted through any means, however unreasonable, if the company has established a 
reasonable and simple mechanism for the consumer to use. We ask the Agencies to 
address this issue in the final rule. 


Delivery of Opt-Out Notices 


MasterCard applauds that the Proposal recognizes that providing actual notice to 
each consumer is not an obtainable goal and therefore does not require actual notice, but 
rather provides for delivery methods that can reasonably be expected to reach the 
consumer. MasterCard urges the Agencies to retain this approach in the final rule. 
Further, MasterCard appreciates the inclusion of the joint opt-out notice provisions that 
allow a corporate family to provide a single notice that would be effective for all entities 
within the corporate family. MasterCard urges the Agencies to retain these provisions in 
the final rule. 


Duration and Effect of Opt Out 


Beginning of Opt-Out Period 


Section 214 provides that the opt-out period will "be effective for at least 5 years, 
beginning on the date on which the person receives the election of the consumer." The 
Proposal provides that the opt-out period will begin "as soon as reasonably practicable 
after the consumer's opt-out election is received." MasterCard believes there is an 
inconsistency between when the opt-out election period begins to toll under the statute and 
when it begins under the Proposal. MasterCard requests that the final rule reflect the 
timing provided in the statute. 
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Revocation of an Opt-Out Election 


Although Section 214 requires the minimum opt-out period offered to a consumer 
to be five years, Section 214 specifically provides that the duration of an opt-out period 
elected by a consumer may be shortened upon the revocation of the opt out by the 
consumer. Section .25(a) of the Proposal merely refers to an opt-out period "of at least 
5 years" and does not refer to the allowance of a shorter opt-out period if the consumer 
revokes the opt out. MasterCard believes that this result was not intended by the Agencies 
and requests that the final rule include a clear statement that an opt-out period may be 
shortened by the election of a consumer to revoke an opt-out election. 


Termination of Relationship 


Section .25(d) provides that if a consumer's relationship with an entity 
terminates when an opt-out election is in force, the opt out will apply indefinitely, unless 
the consumer revokes the opt out. No such provision is included in Section 214, which 
simply provides that the minimum duration of an opt-out period is five years. Section 214 
and the Proposal provide that upon expiration of an opt-out election, another notice and 
opportunity to extend the opt-out period must be provided. If the notice and opt out is not 
provided, the consumer's initial opt-out election will remain in force unless revoked by the 
consumer. Accordingly, MasterCard believes that the provision in Section .25(d) is 
both unsupported by the statutory language in Section 214 and unnecessary for the 
protection of consumers in light of the extension of opt-out provisions set forth in the 
statute. Therefore, MasterCard requests that Section .25(d) be deleted from the final 
rule. 


Opting Out at Account Level 


The Agencies highlight that an opt out is not tied to the information, but that it is 
tied to the consumer. MasterCard requests that the Agencies clarify this approach to 
ensure its consistency with the GLBA and the statutory language. In particular, we believe 
that companies should have the opportunity to implement the consumer's opt out at the 
account level, as opposed to tying the opt out to the consumer. For example, if a consumer 
opts out during a relationship with a company, ends the relationship, and years later enters 
into a new relationship with the company, the original opt out would not apply to the new 
relationship {e.g., the new account). Such an approach is consistent with the approach 
taken by the Agencies with respect to the GLBA in similar circumstances. We also believe 
this approach is consistent with the statutory language allowing companies to provide a 
menu of opt outs with respect to varying types of information (e.g., information pertaining 
to different accounts). We ask the Agencies to adopt this approach with respect to the final 
rule. 


Extension of Opt Out 


Section .26(c)(1) of the Proposal requires that text be included in the notice 
provided upon expiration of a consumer's original opt-out election explaining that the 
consumer's prior opt-out election is about to expire or has expired. Section 214 merely 
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requires a notice and opportunity to opt out upon expiration of a prior opt-out election. 
The statute does not dictate that the content of such notice be different than that contained 
in the original notice. A requirement of different text in an extension notice would 
increase the costs and burdens associated with compliance with Section 214 by requiring 
covered entities to draft and print multiple notices and develop systems to alternate notices 
as necessary. MasterCard believes that this additional requirement would not provide any 
additional benefit to the consumers. MasterCard believes that the text provided in the 
initial notice and opt out gives a consumer all the information necessary to inform the 
consumer of the rights afforded to consumers under Section 214 and to elect to continue to 
opt out of receiving solicitations from Receiving Affiliates. Accordingly, MasterCard 
requests that the requirement of separate text for an election to extend an opt out be deleted 
from the final rule. 


Consolidated and Equivalent Notices 


MasterCard believes that the provisions related to consolidated and equivalent 
notice reflect the language of Section 214 and the intent of Congress. Accordingly, 
MasterCard urges the Agencies to retain these provisions, without amendment, in the final 
rule. 


Once again, MasterCard appreciates the opportunity to comment on the Proposal. 
If you have any questions concerning the comments contained in this letter, or if 
MasterCard may otherwise be of assistance in connection with this issue, please do not 
hesitate to call me, at the number indicated above, or Michael F. McEneney at Sidley 
Austin Brown & Wood LLP, at (202) 736-8368, our counsel in connection with this 
matter. 


Sincerely, 


Jodi Golinsky 
Vice President & 
Senior Regulatory Counsel 


Jodi Golinsky signature 


cc: Michael F. McEneney, Esq. 
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Jennifer J. Johnson Robert E. Feldman 
Secretary, Board of Governors of the Executive Secretary 
Federal Reserve System Federal Deposit Insurance Corporation 
20th Street and Constitution Avenue, NW 550 17th Street, NW 
Washington, DC 20551 Washington, DC 20429 
Attention: Docket No. R-1203 Attention: RIN3064-AC73 


Becky Baker Office of the Comptroller of the Currency 
Secretary, Board of National Credit Union 250 E Street, SW 
Administration Mail Stop 1-5 
1775 Duke Street Washington, DC 20219 
Alexandria, VA 22314 Attention: Docket No. 04-16 


Regulation Comments

Chief Counsel's Office

Office of Thrift Supervision

1700 G Street, NW

Washington, DC 20552

Attention: No. 2004-31



Re: Fair Credit Reporting Affiliate Marketing Regulations 


Dear Ladies and Gentlemen: 


The Wisconsin Bankers Association (WBA) is the largest financial institution trade 
association in Wisconsin, representing over 300 state and nationally chartered banks, 
savings and loan associations, and savings banks located in communities throughout the 
state. WBA appreciates the opportunity to comment on the federal banking regulatory 
agencies (Agencies) proposed regulations intended to implement Section 214 of the Fair 
and Accurate Credit Transactions Act of 2003 (FACT or FACT Act). 
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Section 214 of the FACT Act adds a new section 624 to the Fair Credit Reporting Act 
(FCRA). This new section generally provides that, subject to certain exceptions, if a 
person shares transaction and experience information and other information about a 
consumer with an affiliate, the affiliate may not use that information to make a 
solicitation to the consumer about its products or services, unless the consumer is given 
a clear, conspicuous and concise notice and a reasonable opportunity to opt of such use 
and the consumer does not opt out. 


The Agencies requests comment on all aspects of the rule and on certain specifically 
identified issues. WBA respectfully submits the following comments in response to that 
request. 


The Definition of "Eligibility Information" Should Be Modified to Exclude A 
Consumer's Name and Address and Publicly Available Information. 


Under the proposed rule, "eligibility information" is defined to mean any information 
the communication of which would be a consumer report if the exclusions from the 
definition of "consumer report" in section 603(d)(2)(A) if [FCRA] did not apply. 
Information that is excluded from section 603(d)(2)(A) definition of consumer report is: 
(1) information about the institution's own transactions and experiences with a 
consumer; (2) information about the institution's own transactions and experiences it 
shares among affiliates; (3) communication of "other information" (emphasis added) 
among persons related by common ownership or affiliated by corporate control, if it is 
clearly and conspicuously disclosed to the consumer that the information may be 
communicated among such persons and the consumer is given the opportunity before 
the time that the information is communicated, to direct that such information not be 
communicated among such persons. 


WBA members understand what is meant by credit information and transaction and 
experience information, but do not have the same level of understanding 
regarding "other information," as described in the proposal. They have expressed 
serious concerns that other information could include a consumer's name and address 
and publicly available information. WBA likewise is concerned that name and address 
and publicly available information obtained from an institution's affiliate for the 
affiliate's use in making a solicitation to the consumer is restricted by the proposed 
rule. If information about a consumer is publicly available and such information is 
sought by an entity for the purposes of making a solicitation to that consumer, we see 
no justifiable reason to restrict the use of such information simply because it was 
obtained from the entity's affiliate. The entity could get the information from a variety 
of other sources due to its public nature. Thus, we do not believe the rule should cover 
an entity's use of a consumer's name and address and publicly available information 
merely because it was obtained from an affiliate. Therefore, we respectfully request that 







the definition of "eligibility information" be modified to exclude a consumer's name 
and address and publicly available information. 


"Constructive Sharing" Should Not Be Addressed in the Final Rule. 


The Agencies specifically request comment on whether the proposed rule should apply 
"if affiliated companies seek to avoid providing notice and opt-out by engaging in the 
'constructive sharing' of eligibility information to conduct marketing." As described by 
the Agencies, constructive sharing occurs when a financial institution uses its own 
information to make marketing solicitations to its own customers concerning an 
affiliate's products or services, and the customers' responses provide the affiliate with 
discernible eligibility information about these customers. The term constructive sharing 
is not used in section 624 or any other provision of the FCRA or the FACT Act. 


Section 624 does not limit sharing. And, of equal importance, section 624 applies only 
to the use of information after it has been shared. In fact, section 624 applies only if the 
following five conditions are met: (1) An entity has received information from an 
affiliate; (2) this information would be a consumer report if the exceptions to the 
definition of consumer report in the FCRA for transaction and experience information 
and other information shared with affiliates did not apply; (3) the entity uses this 
information to make marketing solicitations to consumers; (4) the marketing 
solicitations are for the products or services of the entity receiving the information and 
making the solicitations; and (5) no exception under section 624 applies. 


Furthermore, the proposal makes clear that section 624(a)(l) applies only when an 
institution uses eligibility information received from an affiliate to make a marketing 
solicitation concerning "its products or services", and no other exception applies. 
(Emphasis added). The word "its" is not ambiguous and clearly refers to the entity that 
makes the solicitations and not the affiliate communicating the eligibility information. If 
an entity is marketing the products and services of its affiliate, the entity would not be 
marketing its own products or services and the requirements of section 624 would not 
apply-
Moreover, the plain language of section 624 does not prohibit an entity from using its 
own information to solicit its own customers for the products or services of any third 
party, including an affiliate, regardless of which entity establishes the marketing 
criteria. Section 214(b)(l) of the FACT Act requires the Agencies to prescribe 
regulations to implement section 624 of the FCRA. The Agencies are authorized and 
directed to write rules to implement the notice and opt-out requirement. If the Agencies 
prescribe rules to limit conduct that is not addressed by section 624, such as by limiting 
the ability of an entity to market its affiliate's products or services to its own customers, 
those rules should not be viewed as implementing section 624 unless the language of 
section 624 was ambiguous. As discussed above, the language of section 624 is plain 
and not ambiguous. WBA believes that section 624 does not authorize the Agencies to 







address constructive sharing. Thus, for all of the foregoing reasons, WBA strongly 
urges the Agencies to delete any reference or discussion of so-called "constructive 
sharing" from the final rule. 


The Notice Provision in the Final Rule Should Be Flexible Rather Than Placing 
The Burden On A Particular Entity. 


The proposed rule would require that if a financial institution communicates eligibility 
information to an affiliate, the affiliate may not use this information to make 
solicitations to a consumer, unless the financial institution first provides the consumer 
notice and an opportunity to opt out, and the consumer does not opt. 


WBA believes that the final rule should not impose such a notice obligation specifically 
on the financial institution that shares eligibility information with another affiliate. 
Instead, we believe that the proper approach is to provide flexibility in the rule such that 
the focus is placed upon the consumer receiving the notice at the appropriate time rather 
than specifically placing the burden on a particular entity to provide the notice. This 
does not mean that the responsibility to provide the notice is diminished or eliminated. 
It simply means that the institution and its affiliates determine and coordinate who will 
shoulder the responsibility in a given situation. In fact, the Agencies correctly point out 
in the preamble that the FCRA does not specify which entity must provide the opt-out 
notice. Therefore, WBA urges the Agencies to adopt a flexible rule which permits an 
institution and its affiliates to determine who will provide the notice to the consumer. 


The Final Rule Should Not Define "Clear and Conspicuous." 


The proposed rule would require a financial institution that shares eligibility 
information with an affiliate to provide a consumer "a clear and conspicuous notice" 
that the consumer's information may be communicated to, and used by, an affiliate to 
make marketing solicitations to the consumer. The proposal defines "clear and 
conspicuous" as "reasonably understandable and designed to call attention to the nature 
and significance of the information presented." WBA wishes to remind the Agencies of 
their recent withdrawal of proposed rules which attempted to define this term for 
disclosures provided pursuant to Regulations DD, B, E, M and Z. In fact, WBA 
submitted comments on that proposal stating that defining the term would be an 
exceedingly subjective endeavor which would invite costly litigation and would impose 
expensive and undue regulatory burden. WBA believes that these concerns are equally 
applicable to the proposed rule at hand, and strongly encourages the Agencies to 
eliminate in the final rule any attempt to define clear and conspicuous. 


The Final Rule Should Extend the Compliance Date By Six Months. 


The Supplementary Information indicates that the mandatory compliance date will be 
included in the final rules. The Agencies specifically request comment on whether the 







mandatory compliance date "should be different from the effective date of the final 
regulations." To this WBA emphatically replies "yes." 


Section 214(b)(4)(B) of the FACT Act provides that the regulations will become 
effective within six months after being issued in final form. WBA believes that the 
final rule should provide at least an additional six months for compliance for new 
accounts, i.e., financial institutions would be given at least twelve months to comply 
with the notice and opt-out requirement after the rule is issued in final form. This 
additional compliance time would assist financial institutions that must make significant 
changes to programs, practices and procedures in order to comply with the final rule. 
Financial institutions cannot design comprehensive compliance programs before the 
rules are issued in final form due to uncertainty surrounding the final language of the 
rules. It is not simply a question of designing the notice based on existing programs and 
practices. Financial institutions will have to reprogram their systems and redesign their 
privacy notices before the notices may be sent. 


In addition, the compliance deadline should take into account annual GLBA privacy 
notice obligations of financial institutions, and allow a gradual "roll-out" of the new 
FCRA opt-out notices so that they may be incorporated into the GLBA notices and 
schedule. WBA believes that many institutions may coordinate and consolidate the 
affiliate marketing notice with their annual GLBA privacy notice, as permitted by the 
FACT Act, and section 624. However, as a practical matter, the transition dates in 
section 624 are inadequate. Many GLBA notices are mailed after March of each year. 
Further, to the extent that the proposed rule is finalized later than the September date 
contemplated by the FACT Act, even more GLBA mailings for 2005 will have been 
provided. Accordingly, WBA believes that the Agencies should allow those financial 
institutions that will consolidate the affiliate marketing notice with the GLBA notice for 
existing customers to begin to comply with the final rule at the time that those 
institutions provide their next GLBA notice following the mandatory compliance date 
or December 31, 2005, whichever is earlier. This "roll-out" would allow many 
financial institutions to coordinate and consolidate the affiliate marketing notice with 
their "next" GLBA privacy notice, if the institutions so choose, consistent with the 
statutory directive that the affiliate marketing notice be "coordinated and consolidated 
with any other notice required to be issued under any other provision of law." In 
addition, this "roll-out" would also benefit consumers who would receive both the 
affiliate marketing notice and the GLBA privacy notice together and, therefore, could 
make all of their privacy choices at the same time. For these reasons, WBA vehemently 
urges the Agencies to extend the mandatory compliance date by six months. 


The Final Rule Should Not Contain Examples. 


The proposed rule provides numerous examples under various subsections. WBA is 
certain the Agencies' intended to provide examples for instructive purposes; however, 
we are very concerned that the examples will invite costly litigation by plaintiff's 







attorneys who would argue that an. institution has failed to meet a standard purportedly 
established by a particular example if such example is not applied to similar facts and 
circumstances. WBA believes the limited benefits afforded these examples in the 
proposal does not outweigh the risk of costly litigation and, therefore, encourages the 
Agencies to remove all examples from the final rule-
Conclusion. 


WBA recognizes the complexity of section 214 of the FACT Act and the requisite effort 
put forth by the Agencies to provide a proposed rule that implements it. We appreciate 
the opportunity to comment on this important topic, and trust that our comments will be 
carefully considered when finalizing the rule. 


Sincerely, 


uer 
Executive Vice President/CEO 
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Becky Baker 
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Re: Fair Credit Reporting Affiliate Marketing Regulations 


Dear Sir or Madam: 


The Financial Services Roundtable footnote 1 (the "Roundtable") appreciates the 
opportunity to comment to the Office of the Comptroller of the Currency, Board of 


footnote 1 The Financial Services Roundtable represents 100 of the largest integrated financial services companies providing 
banking, insurance, and investment products and services to the American consumer. Roundtable member 
companies provide fuel for America's economic engine accounting directly for $18.3 trillion in managed assets, 
$678 billion in revenue, and 2.1 million jobs. 
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Governors of the Federal Reserve System, Securities and Exchange Commission, Federal 
Deposit Insurance Corporation, Office of Thrift Supervision, National Credit Union 
Administration, and the Federal Trade Commission (collectively, the "Agencies") on the 
proposed rulemakings in relation to the affiliated marketing provisions in section 214 of 
the Fair and Accurate Transactions Act of 2003 ("FACT Act"). footnote 2 


I. Background 


The Agencies' proposed rules would implement the affiliate marketing provisions 
in section 214 of the FACT Act, which amends section 624 to the Fair Credit Reporting 
Act ("FCRA"). The proposals would generally prohibit a company from using consumer 
reports or other information received from an affiliate to market products or services to a 
consumer unless the consumer first has been given notice and an opportunity to opt out of 
receiving such solicitations. If a company has a pre-existing business relationship with 
the consumer, it would not be subject to this proposed regulation. Nothing in the new 
affiliate marketing opt out supercedes or replaces the affiliate sharing opt out contained in 
section 603 of the FCRA, although there is some overlap between the two opt out 
requirements. 


II. Summary Comments 


The Roundtable applauds the Agencies for proposing regulations that give 
financial institutions flexibility in providing notice to consumers and an opportunity to 
opt out. In particular, we support allowing the notice to be provided either in the name of 
the company the consumer does (or has done) business with or in one or more common 
corporate names shared by the affiliated group, if it includes the common corporate name 
of the company. We also support the notion that financial institutions may combine these 
notices with other required disclosures, including Gramm-Leach-Bliley privacy notices 
("GLB Notices"). 


However, we believe that certain aspects of the proposed rules are not consistent 
with section 214 of the FACT Act. The Roundtable respectfully offers several 
recommendations that we believe would improve the proposed rules and benefit 
consumers and the industry. 


III. Recommendations 


A. Definition of Affiliate 


The proposed rules define "affiliate" as "any person that is related by common 
ownership or common corporate control with another person." The Roundtable believes 


footnote 2 It should be noted that the joint interagency proposed rule on section 214 of the FACT Act does not include the 
Federal Trade Commission which issued their rule separately. However, since the proposed rules are substantially 
similar, this letter will respond in general to both proposals. We urge each agency to take note of specific 
recommendations as they relate to institutions under their jurisdiction. 
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that the definition of affiliate is important for large, diversified institutions because it 
affects how information flows between related entities offering products and services to 
consumers. In diversified financial institutions, multiple entities are often involved in 
customer transactions. The customer is often unaware of the different entities involved in 
the transaction. We believe that the definition of affiliate in the proposed rule should 
focus on information sharing between unrelated entities and not affect the sharing of 
account information between common corporate entities. 


This approach would be similar to that taken under California's Financial 
Information Privacy Act. California's law states that there are no restrictions on 
information sharing between affiliates as long as: (1) they are regulated by the same or 
similar functional regulators; (2) they are involved in the same broad line of business, i.e. 
insurance, banking, or securities; and (3) they share a common brand identity. footnote 3 We urge 
the Agencies to consider this approach in their rulemaking. Allowing movement of 
information within a corporate family would lower costs and benefit consumers. We also 
request that the Agencies' definition of "affiliate" in the final rule be consistent with the 
definition of the term in the Gramm-Leach-Bliley Act ("GLBA") and other parts of 
FCRA. 


B. Eligibility Information 


Under the proposed rule, the term "eligibility information" refers to information 
that would be a consumer report if the exclusions from the definition of "consumer 
report" in §603(d)(2)(A) of the FCRA did not apply. Therefore, disclosure to an affiliate 
of information that is experience and transaction information, or certain other information 
that relates to the consumer's personal characteristics, would trigger compliance with 
§214 if the affiliate wanted to use the information to market to the consumer. 


We believe that the definition of "eligibility information" does not give 
meaningful guidance as to what types of information are covered by this law. We request 
that the Agencies provide a clearer definition and additional examples. In particular, 
there should be some examples relevant to the securities industry, where customer 
information is largely non-credit related. Also, we request additional clarification for the 
terms "transaction and experience information". We believe that the rule should 
specifically state that name and address lists are not covered by the definition of 
eligibility information. 


C. Solicitation 


Section .3(j) of the proposed rule defines "solicitation" as marketing initiated 
by a person to a particular consumer based upon eligibility information and intended to 
encourage the consumer to purchase such product or service. Section 624(d)(2), 
however, defines "solicitation" as the "marketing of a product or service initiated by a 


footnote 3 California Financial Code §4053 (c) 
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person to a particular consumer that is based on an exchange of information… and is 
intended to encourage the purchase of a product or service….(emphasis added) The 
Roundtable believes that the failure to include the phrase “product or service” in the 
proposed rule raises the possibility that the term “solicitation” in the proposed rule could 
be misinterpreted. In addition, the proposed rule does not include the phrase “based upon 
an exchange of information”. The Roundtable recommends that Agencies make these 
adjustments to the proposed rule to mirror the language of the statute. 


The Agencies have requested comment on whether, and to what extent, various 
tools used in Internet marketing, such as “pop-up” ads, may constitute “solicitations”, as 
opposed to constituting communications directed at the general public that are 
specifically excluded from the definition. We believe that it would be inappropriate for 
the Agencies to address Internet marketing in the context of the proposed rule. We 
suggest that regulation of Internet marketing be handled in a separate comment process. 


We believe that any solicitation which is not clearly based on the receipt by a 
person from an affiliate of eligibility information is beyond the scope of FCRA §624. 
“Pop-up” ads, and other information that may be considered “solicitations”, automatically 
appear whenever a visitor logs on to a web site, or on to a portal within a given web site. 
These ads are not communications based on the receipt of eligibility information by one 
affiliate from another. 


D. Pre-Existing Business Relationship Exception 


Roundtable member companies are concerned about the limited definition of pre­
existing business relationship. The amended §624 of FCRA provides an exception from 
the affiliate marketing restrictions for those entities that have a pre-existing business 
relationship with consumers. 


Section 624(d)(1) states that "pre-existing business relationship" means a 
relationship between a person, or a person’s licensed agent, and a consumer, based on: 


(A) a financial contract between a person and a consumer which is in force; 
(B) the purchase, rental, or lease by the consumer of that person's goods or 


services, or a financial transaction (including holding an active account or a 
policy in force or having another continuing relationship) between the 
consumer and that person during the 18-month period immediately preceding 
the date on which the consumer is sent a solicitation covered by this section; 


(C) an inquiry or application by the consumer regarding a product or service 
offered by that person, during the 3-month period immediately preceding the 
date on which the consumer is sent a solicitation covered by this section; or 


(D) any other pre-existing customer relationship defined in the regulation 
implementing this section (emphasis added). 
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The Agencies’ proposed rules omit a crucial phrase from the statutory definition of 
pre-existing relationship. The proposed definition in section ___.3(i) should mirror the 
statute’s language by providing that the term “pre-existing business relationship” means a 
relationship between a person, or a person’s licensed agent, and a consumer based on the 
types of relationships outlined in the statute. 


This omission could cause significant issues for financial services organizations 
that we believe were not intended by Congress. For example, companies are commonly 
represented by licensed agents in the insurance industry. States require that any person 
soliciting consumers on behalf of an insurance company be licensed. These licensed 
agents are often not company employees. These agents are typically licensed to represent 
multiple affiliates in a multi-company group. Each agent has their own customers who 
may have “financial contracts” or other “pre-existing business relationships” with more 
than one affiliate. Each agent services the customers that he or she brought into the 
companies he or she is licensed with and may also service other customers of those 
companies. 


We urge the Agencies to revise the definition of “pre-existing business 
relationship” to conform to statute by inserting the reference to “licensed agents” in the 
same place as it appears in FCRA §624(d)(1). In addition, we request that the Agencies 
add the term licensed agents to the examples in the proposed rules where appropriate. 
Failure to make these changes would overlook a very important provision that Congress 
inserted and could adversely affect the ability of the insurance industry to help its 
customers meet their financial needs. Had §624 not recognized that licensed agents have 
a pre-existing business relationship with their insurance companies' customers, the 
licensed agents might be prevented from contacting those customers in order to update 
their policies or provide information about new products and services that could be to 
their benefit. 


We also urge the Agencies to consider the "pre-existing business relationship" 
exception in the context of the sale and financing of new automobiles. There is a unique 
relationship among product manufacturers, their affiliated finance companies and the 
retailers who sell the products to the public and perform services for the manufacturer 
and the finance company. In most states, an automobile manufacturer is prohibited by 
law from selling motor vehicles directly to consumers. This has led to the development 
of an established network of manufacturer authorized or "franchised" dealers who, 
pursuant to agreements with manufacturers, sell motor vehicles to the general public and 
provide warranty and other servicing of the vehicles sold. Often, the manufacturer's 
affiliated or "captive" finance company acquires the financing for the vehicles from the 
originating dealerships by purchasing from the dealers the installment contracts between 
the dealers and the customers. The manufacturer, while not a direct seller of its product 
to the consumer, nevertheless has an ongoing relationship with the consumer well after 
the vehicle is first obtained from the franchised dealer. This relationship includes 
warranty obligations, recalls and other communications relevant to the safety and use of 
the vehicle whether carried out directly or through its franchised dealer. 
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During the consumer's possession of the vehicle, the manufacturer often sends the 
consumer marketing materials about its products and services, as well as information 
relating to product use and safety such as recalls and other information. To provide 
information that is meaningful and relevant to the consumer, those marketing plans are 
often supplemented by information obtained from the manufacturer's captive finance 
company. This information may include experience or transactional information such as 
the amount of the customer's monthly payment and present status of the consumer's 
finance contract, allowing the manufacturer to tailor marketing offers that best meet the 
consumer's needs, including special plans or incentives through the captive finance 
company available to existing customers of the manufacturer. 


The requirements of the proposed rule would considerably complicate the ability 
of manufacturers to provide such advantageous marketing offers to consumers with 
whom it has on ongoing business relationship. We request that the Agencies clarify that 
the relationship between the manufacturer and the consumer as described herein meets 
the definition of "existing business relationship" or, alternatively, that the relationship be 
recognized as an "existing business relationship" pursuant to authority granted in 
§624(d)(1)(D). 


In the Supplementary Information of the proposed rules, the Agencies state that 
based on the apparent Congressional intent, it would appropriate to consider the 
"reasonable expectations of the consumer" in determining the scope of the "pre-existing 
business relationship". We believe that a consumer who purchases insurance from a 
licensed agent or who acquires a new automobile from a franchised dealer and finances 
that vehicle through a captive finance company can reasonably expect additional 
information from these related companies about new products and services. 


E. Constructive Sharing Exception 


The Agencies have requested comment on whether section 214 of the FACT Act 
should apply if affiliated companies seek to avoid providing notice and opt out by 
engaging in the “constructive sharing” of eligibility information to conduct marketing. 
The Agencies describe a constructive sharing scenario as one in which the company that 
has a relationship with a customer sends a solicitation to the customer on behalf of its 
affiliate(based on eligibility criteria specified by the affiliate) and the customers’ 
responses to the affiliate reveal certain eligibility information (i.e., a coded response 
form). 


Roundtable member companies do not believe that “constructive sharing” falls 
within the scope of the section 214. There are no restrictions on soliciting existing 
customers for marketing purposes. In addition, a consumer who requests information 
about products and services is initiating communications to the company and therefore 
falls into that specific exception in section 214. Therefore, we believe that institutions 
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should be able to send these type of targeted solicitations without being required to 
provide notice and opt out. 


F. Employee Benefit Plan Exception 


Notice and opt out is not required when a company uses eligibility information 
received from another affiliate to facilitate communications to an individual for whose 
benefit the company provides employee benefits or other services arising out of a current 
employee relationship. 


The employee benefit plan exception appears to address the flow of information 
about an individual from an affiliated entity to the entity that already provides employee 
benefits or other services for that individual as a participant in an employer-sponsored 
benefit plan. The receiving entity could use the information to facilitate communications 
to that individual. We believe that this was not the intent of this exception, and is not 
likely how the term “facilitates” was meant to be used. 


An individual participating in an employee benefit plan is a customer of the entity 
receiving the information. The sharing of this information is already permitted under the 
pre-existing business relationship exception. In contrast, an employer or plan sponsor 
may wish to extend other financial services to its employees who participate in benefit 
plans or other employer services administered by a financial institution. Communications 
about other financial services, such as brokerage accounts or IRAs, could be facilitated 
by sharing the information about the plan participant with the affiliate offering these 
other services. Often, plan sponsors or employers direct benefits plan administrators to 
share this information and have an expectation that plan participants approve of this 
sharing as a feature of their benefit plan. 


Therefore, we believe that the language in proposed §__.20 (c)(2) should read: 


“To enable communications to an affiliate about an individual for whose benefit 
an entity provides employee benefit or other services pursuant to a contract with 
an employer related to and arising out of the current employment relationship or 
status of the individual as a participant or beneficiary of an employee benefit 
plan.” 


We request clarification on whether this exception applies only if related to 
products offered as an employee benefit. In addition, we request that the Agencies 
consider striking the words “you receive from an affiliate” in proposed §__.20 (c) in 
order to mirror the language in the statute and to avoid broadening the scope of the 
employee benefit plan and other exceptions. 


G. Solicitations on Behalf of a Person by its Servicing Affiliate 
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FCRA §624(a)(4)(C) creates an exception for the use of eligibility information 
received by a person to perform services on behalf of its affiliate, other than a service that 
would constitute a solicitation that the affiliate would not be permitted to send on its own 
behalf as the result of a consumer’s opt-out. The proposed exception listed in 
§___.20(c)(3) does not conform to the FCRA §624(a)(4)(C) in that it adds that 
performing services on behalf of the affiliate will not be construed as permitting “you to 
make or send solicitations on your behalf or on behalf of an affiliate if you or the affiliate, 
as applicable, would not be permitted to make or send the solicitation as a result of the 
election of the consumer to opt out…”(emphasis added). The italicized words do not 
appear in FCRA §624(a)(4)(C). In fact, that paragraph expressly refers to “solicitations 
on behalf of another person.” We urge the Agencies to remove references to “on your 
behalf” and “if you” in order to avoid confusion. 


Many companies use a single affiliate to provide administrative or personnel 
services to other affiliate in a multi-company group. We believe the language in 
proposed §__.20(c)(3) may unfairly impose additional burdens and costs on companies in 
which a single affiliate provides these services to other affiliates in the group. In 
addition, the discrepancy between the proposed rule and the statute would make it 
difficult for financial institutions to send consumers general educational materials about 
financial products which enhance financial literacy and education. 


We recommend that the Agencies remove the references to “on your behalf” and 
“if you” from §___.20(c)(3). Moreover, the Agencies should make it clear that a 
servicing affiliate may provide to another affiliate’s customers, at that affiliate’s request, 
newsletters and other communications informing the public in general terms about the 
benefits of the types of products that any of the affiliates offer. 


H. Reasonable Opportunity to Opt Out 


Time period 


The Agencies have requested comments on whether the proposed rule provides for 
an adequate amount of time for a consumer to opt out, and whether it is necessary for the 
notice given to the consumer to include the period of time they have to opt out. 


The Roundtable does not believe that actual notice of a specific period of time is 
necessary. We do support the Agencies’ thirty (30) day safe harbor period. We believe 
thirty days is a reasonable and appropriate period of time for consumers to be given the 
opportunity to opt out. However, while companies may decide to allow a longer period 
than thirty days, the safe harbor should not be longer. Thirty days is ample time for the 
opt out to be received by the company. Consumers can exercise their right to opt out at 
any time and do not forfeit this right by failing to exercise it within the thirty day period. 
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Section ___.23(a)(2) suggests that it would be reasonable to include a “self-
addressed envelope together with the opt out notice required under the statute. We 
believe that a self-addressed envelope is unnecessary and inconsistent with Congressional 
intent. A self-addressed envelope is not required under the statute, nor is it necessary for 
GLB Notices. 


Oral Communications 


The Roundtable supports the acceptance of oral opt outs as one of the “reasonable 
and simple” methods of opting out. We believe that oral communications is convenient 
for customers and allows companies to efficiently provide notice and opportunity to opt 
out to consumers. We also believe that consumers should be given the opportunity to 
revoke opt outs orally if they choose to do so. This is especially important for those 
consumers who rely on the telephone or other oral means to conduct business with 
companies. 


I. Duration and Effect of Opt Out 


The Roundtable supports the five-year opt out duration for existing customers 
under section 214 of the FACT Act. However, we do not support perpetual extension of 
an opt out provided by a customer who subsequently terminates the relationship. Section 
___.25(d) indicates that a former customer’s opt out right continues indefinitely unless 
revoked by the consumer. We believe this language is inconsistent with the rule for 
existing customers which states that after the five year period the company may provide 
the consumer another notice and opportunity to opt out. We urge the Agencies to change 
section ___.25(d) to be consistent with the rule for existing customers under section 214 
of the FACT Act and allow companies to send notices to former customers after the 
appropriate period of time. 


J. Contents of Opt Out Notice 


Under the proposed rules a financial institution’s notice could allow a consumer to 
choose from a menu of opt out alternatives. However, if the financial institution offers a 
menu, one of the choices must be a “universal opt out” of all affiliate marketing, all types 
of eligibility information sharing, and all delivery methods. While some groups of 
affiliated companies may wish to offer universal opt outs, we do not believe that it should 
be a requirement of the rule. 


The proposed rules for this section also mention opting out of all types of 
eligibility information, suggesting that there are several types of information that 
constitute eligibility information. This provision needs to be clarified. 


Most companies may decide to combine FCRA affiliate sharing notices with GLB 
Notices. However, it should be pointed out that opt out elections under GLB Notices are 
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not limited whereas an opt out election under section 214 is valid for only five years. 
This may affect an institution’s decision whether or not to combine these notices. 


IV. Compliance Date Should Be Delayed 


We recognize that the FACT Act states section 214 shall become effective no later 
than six months after the date on which the rules are issued in final form. However, we 
strongly urge the Agencies to establish March 2006 as the mandatory compliance date. 
This would give companies six months to complete the systems and procedural work 
necessary to implement an opt out process on a cost-effective basis and would allow 
companies to combine the opt out notice with the GLB Notices over the course of a full 
year’s GLB Notice cycle. 


Many organizations will require a significant amount of time to comply with the 
opt out requirements contained in the proposed rule. A number of financial institutions 
will be providing customers with an opt out election for the first time. For these 
institutions, giving an opt out notice requires; (1) drafting a new notice for large numbers 
of customers, (2) establishing systems and personnel responsible for providing the 
notices; (3) distributing notices within target dates, (4) creating a cost-effective means for 
receiving and recording opt out elections, and (5) maintaining ongoing compliance with 
the requirements of section 214 of the FACT Act. 


While our members appreciate the flexibility that they have under the proposed 
rule to include these notices in their GLB Notices, our larger organizations send out these 
notices on a rolling basis throughout the year. As a result, these companies will not be 
able to comply with this rule using their GLB Notices until sometime in 2006. We urge 
the Agencies to consider delaying mandatory compliance due to the limitations that an 
earlier compliance date would place on our members’ ability to incorporate this opt out 
notice into their GLB Notices. 


V. Conclusion 


The Roundtable appreciates the Agencies’ efforts in drafting rules that address the 
affiliate marketing provisions under section 214 of the FACT Act. We would appreciate 
the opportunity to discuss these recommendations with you in more detail. 


If you have any further questions or comments on this matter, please do not 
hesitate to contact me or John Beccia at (202) 289-4322. 


Sincerely, 


Richard M. Whiting signature 


Executive Director and General Counsel 
Richard M. Whiting 
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August 16, 2004 


Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal Reserve 
System 
20th Street and Constitution Avenue, N.W. 
Washington, D.C. 20551 
Attention: Docket No. R-1203 


Office of the Comptroller of the Currency 
250 E Street, S.W. 
Public Information Room 
Mail Stop 1-5 
Washington, D.C. 20219 
Attention: Docket No. 04-16 


Re: Fair Credit Reporting Affiliate Marketing Regulations 


To Whom in May Concern: 


As a leader in the financial services industry (“the industry”), Fifth Third Bancorp footnote 1 (“Fifth 
Third”) welcomes the opportunity to comment on the Proposed Rule (“Proposal”) issued by the 
Board of Governors of the Federal Reserve System, the Office of the Comptroller of the 
Currency and other regulatory agencies (collectively the “Agencies”) regarding the affiliate 
marketing provisions included in Section 624 of Fair Credit Reporting Act (“FCRA”) as 
amended by the Fair and Accurate Credit Transactions Act (“FACT Act”). 


Fifth Third appreciates the Agencies’ goal of providing additional choices for consumers to opt-
out of certain information use and sharing, however, we are concerned that some of the proposed 
changes and additional notice requirements would unnecessarily restrict marketing that may 
benefit consumers. Further, unless certain provisions are modified, they could impose additional 
costs on the industry resulting from necessitated changes in systems and procedures. 


Consumer Benefits From Affiliate Sharing 
We believe consumers benefit from affiliate sharing of information. Through information 
sharing, affiliates are able to leverage existing relationships and delivery mechanisms to offer 
consumers new or improved products in a more targeted and efficient manner than would 
otherwise be available. In considering the Proposal, we urge the Agencies to consider the 
benefits that sharing brings the consumer. 


footnote 1 Fifth Third Bancorp provides banking, investment and electronic payment processing services to 5.7 million customers 
through 17 affiliates in Ohio, Kentucky, Indiana, Michigan, Illinois, West Virginia, Tennessee and Florida. With $94 
billion in assets, Fifth Third is among the top 15 largest bank holding companies in the nation and among the ten largest 
in market capitalization. 







Provision of Notice To Opt-Out 
We believe the Final Rule should not require any specific entity to provide the opt-out notice, but 
should only require that the consumer receive an opt-out notice that covers an affiliate’s use of 
eligibility information for marketing purposes before a solicitation is made to the consumer. 
This approach would promote flexibility by allowing any affiliate to provide the notice. As 
intended by Congress, we agree that the requirements included in Section 624 should be 
consistent with other disclosure requirements so that these notices may be coordinated and 
combined with GLBA disclosures. 


Further, in response to the Agencies request for comments regarding adequate amount of time 
for a consumer to opt out, we do not believe it is necessary or appropriate for the notice to define 
a specific period of time that the consumer has to exercise their opt-out right. 


Duration of the Opt-Out 
The Proposal requires that the consumer’s opt out must last for five years “beginning on the date 
on which the Receiving Affiliate receives the election of the consumer,” unless the consumer 
revokes the opt out. We believe the final regulation should be consistent with GLBA privacy 
regulations and clearly indicate that customers may revoke their opt-out at any time and that 
institutions can honor opt-out for an indefinite time period, not less than five years. 


“Reasonable and Simple” Opt-Out Methods 
Section ___.23(a)(2) suggests that it would be reasonable to include a “self-addressed envelope” 
together with the opt out notice. We do not believe the final rule should include any examples of 
“reasonable and simple” methods or discuss methods that do not conform to this standard. The 
Agencies should rely on the plain language of the statute and not provide examples that are likely 
to be used in litigation to argue that a financial institution has not complied with the standard. 


Definition of Affiliate 
We believe the definition of affiliate should be consistent between FCRA and GLBA. The 
GLBA defines “affiliate” to mean “any company that controls, is controlled by, or is under 
common control with another company.” Although it would appear that this definition is 
generally consistent with the definition provided in the Proposal, we believe it is important to 
eliminate any ambiguity with respect to how the Agencies define “affiliate” across its 
regulations, and therefore the Final Rule should include a definition identical to the definition in 
the GLBA Rule. 


Definition of “Clear and Conspicuous” 
The Proposal requires that the consumer receive a “clear and conspicuous” notice of certain 
information. We note that the Federal Reserve Board officially withdrew its proposal to apply 
this standard to other regulations, in part due to concerns over plaintiff litigation. We do not 
believe this standard is appropriate and should be replaced with “reasonably understandable” or 
“readily understandable.” 
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Effective Date 
The FCRA requires that the Final Rule be issued by September 4, 2004 and that it become 
effective no later than six months after it is issued. We believe that companies will need more 
than six months to review the Final Rule, determine how it will affect their business model, 
implement the necessary systems changes, and provide notices to consumers (as needed). 
Therefore, although the Final Rule may become "effective" six months after it is issued, we 
recommend that compliance not be required for at least an additional six months in order that 
financial institutions may incorporate the affiliate marketing notice in the next GLBA notice 
provided after that time. 


We appreciate the opportunity to comment on this Proposal. Should you wish to discuss any 
elements of this letter further, please call me at (513) 534-7323. 


Sincerely 


Michael Matossian 
Chief Compliance Officer 
Fifth Third Bank 


Cc: Malcolm Griggs, Chief Risk Officer 
Paul Reynolds, Chief Counsel 








Wachovia Corporation 

301 South Tryon Street 

Charlotte, NC 28288-0753 

Tel 704-374--4645 



August 16, 2004 


Office of the Comptroller of the Currency 
250 E Street, S.W. 
Public Information Room 
Mail Stop 1-5 
Washington, D.C. 20219 
Attention:  Docket No. 04-16 


Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve

System

20th Street and Constitution Avenue, N.W.

Washington, D.C. 20551 

Attention:  Docket No. R-1203



Robert E. Feldman 

Executive Secretary

Attention: Comments

Federal Deposit Insurance Corporation

550 17th Street, N.W.

Washington, D.C. 20429 

Re: RIN 3064-AC73



Re: Proposed Rule Under the Fair Credit Reporting Act on Affiliate Marketing 


Dear Sirs and Madams: 


This comment letter is submitted to the Board of Governors of the Federal Reserve 
System (the “Board”), the Federal Deposit Insurance Corporation (“FDIC”), and the 
Office of the Comptroller of the Currency (“OCC”) (collectively, the “Agencies”) on 
behalf of Wachovia Corporation and its subsidiary companies, including but not limited 
to Wachovia Bank, N.A., Wachovia Mortgage Corporation, Wachovia Insurance 
Services, Inc, Wachovia Securities, LLC, and Wachovia Education Services, 
Inc.(collectively referred to as “Wachovia”).  Wachovia is pleased to provide comments 
on the proposed rulemaking under the Fair Credit Reporting Act on Affiliate Marketing 
(“Proposed Rule”). 


Effective Date 


The Fair and Accurate Credit Transactions Act (“FACTA”) requires that a final rule 
(“Final Rule”) on affiliate marketing and opt out notices be issued by September 4, 2004 
and that it become effective no later than six months after it is issued.  The Agencies have 
requested comment on "whether there is any need to delay the compliance date beyond 
the effective date, to permit financial institutions to incorporate the affiliate marketing 
notice in their next annual GLB Act notice." 
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Financial institutions will need more than six months to review the Final Rule, determine 
how it will affect their business models, implement the necessary systems changes, and 
provide notices to consumers.  As described below, Wachovia and other financial 
institutions expect to include the affiliate marketing notice in annual Gramm-Leach-
Bliley Act (GLBA) privacy notices in order to consolidate consumer privacy-related 
communications in one document. In addition, Wachovia and other financial institutions 
are already beginning to prepare privacy notices for 2005. 


Although the Final Rule may become "effective" six months after it is issued, we ask that 
compliance not be required for an additional twelve months to incorporate the affiliate 
marketing notice in the next annual GLBA notice.  In the absence of an extension, 
financial institutions may find that the annual GLBA notices they are currently preparing, 
do not fully satisfy the affiliate sharing requirements under the Final Rule.  As a result, 
financial institutions may have to send a single, separate notice relating to affiliate 
marketing during 2005 in addition to the annual GLBA notice.  These multiple notices 
could confuse consumers as to their privacy rights.  We believe an extension of an 
additional twelve months for financial institutions to incorporate the affiliate marketing 
notice into the next annual GLBA privacy notices will provide a more appropriate time 
period for compliance with the Final Rule. 


Consolidation of and Delivery of  Notices 


Wachovia believes that the interests of its customers will be best served if the privacy 
notices required by the GLBA and the “opt out” notices required by FACTA are 
consolidated into a single communication.  It will be less confusing for our existing 
customers if all privacy and opt out rights are included in a brochure received once a 
year, and, for new customers, when the account relationship is established.  Separation of 
the two notices would create confusion among our customers, significantly increase the 
cost of compliance to financial institutions, and serve to continue the perception that 
GLBA and FACTA are separate areas of privacy compliance. 


Wachovia also requests that the Agencies consider delivery methods other than by 
mailing notices to customers.  Many of our customers open their accounts and conduct a 
great deal of their business through electronic means.  If a customer should elect to 
receive account disclosures by electronic delivery, as permitted by the Truth in Savings 
Act and the Electronic Funds Transfer Act, it is probable and advisable to assume that 
these customers would expect to receive other account and related disclosures by the 
same means.  For those customers that choose to conduct their financial services business 
through electronic means, it is likely that they pay more attention to electronic notice than 
paper.  Wachovia urges the agencies to permit financial institutions to offer the widest 
range of media and methods of delivery of these notices. 


Duty to Provide Notice 


Although Section 624(a) prohibits a Receiving Affiliate from using Eligibility 
Information to make a solicitation unless the consumer has received a notice and 
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opportunity to opt out, Section 624 does not direct which entity must provide the notice 
and opportunity to opt out. Instead, the statute imposes liability only on the Receiving 
Affiliate if it uses Eligibility Information to make a solicitation without the consumer 
having received a notice and opportunity to opt out.  Therefore, under the plain language 
of the statute, the Disclosing Affiliate, the Receiving Affiliate, or any other party could 
provide the consumer with such notice and opportunity to opt out.  This construction 
provides flexibility to diversified entities to determine how best to provide the consumer 
with a notice and opportunity to opt out. 


In contrast to the statutory language, the Proposed Rule requires the Disclosing Affiliate 
to provide a consumer with a notice and a reasonable opportunity to opt out before the 
Receiving Affiliate can use Eligibility Information to make a solicitation.  The Agencies 
state that “[t]he statute is ambiguous because it does not specify which affiliate must 
provide the opt-out notice to the consumer.  The [Proposal] would resolve this ambiguity 
by imposing certain duties on the person that communicates the [Eligibility Information] 
and certain duties on the affiliate that receives the information with the intent to use that 
information to make or send solicitations to consumers.” 


Since the statute does not impose a duty on a specific party to provide the notice, and 
does not need to do so in order to operate as intended, the Final Rule should retain the 
flexibility to enable either the Disclosing Entity or the Receiving Entity to provide the 
notice as long as the consumer can reasonably understand how the information is being 
shared.  Therefore, the Agencies should delete any obligation on a specific party to 
provide the notice and opportunity to opt out to the consumer. 


The Agencies placed great emphasis in the guidance on “same name” communications. 
Wachovia believes that it is possible to provide a single notice in the name of multiple 
affiliates that will be clearly understood by customers. This process certainly will save 
substantial costs of preparing and mailing multiple notices to the same customer who 
may do business with multiple affiliates.  It will also make it easier for customers to 
provide “opt out” notices to one or many affiliates.  At this time, the guidance is 
ambiguous, although it appears to allow for multiple-affiliate notices if the affiliates have 
similar names.  Wachovia submits that it is possible to provide clear and consistent 
messages across affiliate lines, regardless of name recognition.  In that regard, we urge 
the Agencies to adopt a liberal standard for delivery of the notices. 


Pre-Existing Business Relationship 


Congress created the “pre-existing business relationship” under Section 624 of the FCRA 
to enable affiliated companies to meet customer expectations about how their information 
should be handled.  Section 624(a)(4)(A) permits use of “Eligibility Information,” as 
defined in the Proposed Rule, to make a solicitation for marketing purposes to a 
consumer with whom the person has a pre-existing business relationship.  Section 624(d) 
defines a “pre-existing business relationship” to be “a relationship between a person, or a 
person’s licensed agent, and a consumer, based on— 
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“(A) a financial contract between a person and a consumer which is in 
force; 


“(B) the purchase, rental, or lease by the consumer of that person’s goods 
or services, or a financial transaction (including holding an active account 
or a policy in force or having another continuing relationship) between the 
consumer and that person during the 18-month period immediately 
preceding the date on which the consumer is sent a solicitation covered by 
this section [Section 624]; 


“(C) an inquiry or application by the consumer regarding a product or 
service offered by that person, during the 3-month period immediately 
preceding the date on which the consumer is sent a solicitation covered by 
this section; or 


“(D) any other pre-existing customer relationship defined in the 
regulations implementing this section.” 


The plain language of the statute provides sufficient guidance to the Agencies in defining 
this term, and it should be retained in the Final Rule.  Although Section 624(d)(1)(D) 
grants the Agencies the authority to expand the definition of a “pre-existing business 
relationship, the Agencies have proposed unnecessarily narrowing the exception in some 
important ways. 


The Agencies should reconsider the guidance in the Section-by-Section Analysis with 
respect to the exception pertaining to inquiries or applications regarding a product or 
service offered by that person during the 3-month period preceding the solicitation.  The 
Agencies state that an “inquiry” for purposes of the Proposed Rule would be “any 
affirmative request by a consumer for information, such that the consumer would 
reasonably expect to receive information from the affiliate about its products or services. 
A consumer would not reasonably expect to receive information from the affiliate if the 
consumer does not request information or does not provide contact information to the 
affiliate.” This explanation exceeds the statutory language and imposes an ambiguous 
standard on financial institutions. We strongly urge that this concept be deleted from the 
Final Rule. 


Congress was specific when it described the types of inquiries that would suffice for 
purposes of establishing a “pre-existing business relationship.”  First, the statute requires 
1) that the inquiry must be “regarding a product or service offered by that person;” and 
2) that the inquiry be made “during the 3-month period immediately preceding” the 
solicitation.  If Congress had intended to further define such inquiries, it could have done 
so. The suggested language of the guidance narrows the Congressional definition and 
makes compliance with a subjective standard difficult.  Wachovia suggests that there is 
not any statutory evidence that Congress intended the Agencies to narrow the scope of 
the definition, nor is there a statutory basis for the Agencies to do so. 
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The Proposed Rule presents a standard, i.e., that the inquiry is such that “the consumer 
would reasonably expect to receive information from the affiliate about its services,” that 
creates unnecessary uncertainty for entities wishing to comply with the law.  Whether or 
not a consumer would “reasonably expect to receive information” provides an 
unnecessarily subjective standard. 


The Agencies state that in all circumstances, “[a] consumer would not reasonably expect 
to receive information from the affiliate if the consumer does not request information or 
does not provide contact information to the affiliate.” In addition to its request to delete 
the narrow and subjective definition related to pre-existing relationships, Wachovia urges 
the Agencies to delete the examples of when a consumer would not reasonably expect to 
receive information from an affiliate. In this regard, a consumer may not necessarily 
request information in order to expect to receive information about products or services. 
For example, financial institutions employ call centers to meet customer expectations by 
providing customer service for all of their products and services on a twenty-four hour-a-
day basis.  If a consumer calls to inquire about a particular product, it is reasonable to 
provide information to the consumer about other products available from affiliates that 
may be a better fit for the consumer, even if the consumer did not specifically request 
such information.  It is also not appropriate to assume that a consumer will provide 
contact information if the consumer reasonably expects to receive information.  For 
example, a consumer with a bank account may call the bank’s mortgage affiliate and 
reasonably assume, or even expect, the affiliate to have access to the relevant contact 
information.  The consumer may not provide contact information in this circumstance, 
and the consumer’s inaction should not be an indicator of whether or not the consumer 
would reasonably expect to receive information from the affiliate. 


Communications Initiated by the Consumer 


Section 624(a)(4) contains a number of exceptions to the limitations of Section 
624(a)(1) to reflect consumer expectations as to how their information should be 
handled.  The plain language of the Proposed Rule appears to implement the 
exception as intended by Congress.  However, certain examples of the exceptions 
in subsection 20(d) of the Proposed Rule and the accompanying Section by 
Section Analysis impose unwarranted limits on these exceptions.  The concerns 
with these examples are similar to the issues discussed above with respect to the 
Pre-Existing Business Relationship rule. 


Although the language of the Proposed Rule in Section 20(c )(4) appears to 
implement the statutory exception, the Agencies’ discussions of this exception in 
the Section-by Section Analysis suggest otherwise.  In particular, the Agencies 
state that “[t]o be covered by the proposed exception, use of eligibility 
information must be responsive to the communication initiated by the consumer. 
For example, if a consumer calls an affiliate to ask about retail locations and 
hours, the affiliate may not then use eligibility information to make solicitations 
to the consumer about specific products because those solicitations would not be 
responsive to the consumer’s communication.” The Agencies further state that 
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“[t]he time period during which solicitations remain responsive to the consumer’s 
communication will depend on the facts and circumstances.” 


Wachovia believes this interpretation unnecessarily narrows the statutory 
language and does not reflect congressional intent.  As noted above, the exception 
applies to the use of information in response to a communication initiated by a 
consumer.  Congress did not impose an additional qualifier, such as proposed, 
because the exception recognized that responses to consumer inquiries are not 
interruptions or intrusions into the consumer’s routine, and therefore not of the 
type regulated under Section 624 of the FCRA. 


As written, the example could preclude an employee in a call center or financial 
center from advising a consumer of a service that addresses a problem raised by 
the consumer because (1) the service is offered by an affiliate and (2) the 
consumer did not know to ask for the service. For example, a consumer, 
anticipating college expenses, may contact his/her mortgage lender to obtain a 
line of credit secured by the residence.  It is inconceivable that the mortgage 
lender should not be able to discuss lines of credit offered by the banking affiliate 
of the mortgage company.  Since the consumer has initiated a communication in 
this situation, the limitations referenced above will reduce the opportunities for a 
consumer to learn of better products or lower cost. 


Solicitation 


The FCRA prohibits an affiliate from using Eligibility Information to make a 
“solicitation” for marketing purposes to a consumer unless the consumer receives a notice 
and opportunity to opt out.  Congress defined a “solicitation” as “the marketing of a 
product or service initiated by a person to a particular consumer that is based on an 
exchange of [Eligibility Information from one affiliate to another], and is intended to 
encourage the consumer to purchase such product or service, but does not include 
communications that are directed at the general public or determined not to be a 
solicitation by the regulations prescribed” by the Agencies.  The basic definition of a 
“solicitation” generally restates the statutory definition. 


The Proposal includes a provision intended to exclude marketing directed at the general 
public from the definition of a “solicitation.” It is important to distinguish such 
marketing from “solicitations” as that term is used in Section 624 of the FCRA, and to 
exclude television, magazine, and billboard advertisements from the definition.  Not only 
did Congress not intend to cover marketing directed at the general public in the 
limitations of Section 624(a)(1), but it would also be impossible to allow consumers to 
opt out of receiving such marketing messages.  However, the Proposal has inadvertently 
misstated the types of marketing that would not be a “solicitation.” Specifically, the 
Proposal states that it would “not include communications that are directed at the general 
public and distributed without the use of eligibility information communicated by an 
affiliate.” (Emphasis added.) 
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Marketing should be excluded from being considered a solicitation if it is directed at the 
general public or if it is distributed without the use of Eligibility Information.  The statute 
defines a “solicitation” as marketing “to a particular consumer that is based on an 
exchange of [Eligibility Information from one affiliate to another].” Therefore, if the 
marketing is not “to a particular consumer” or if it is not based on use of Eligibility 
Information, it would not be a solicitation.  We ask the Agencies to amend the Proposal 
accordingly to change and to or. 


Constructive Sharing 


The Agencies seek comment on what they describe as constructive sharing. 
Under the plain language of the statute, the scenario described by the Agencies 
would not be subject to Section 624.  Section 624(a)(1) states that “[a]ny person 
that receives from another person related to it by common ownership or affiliated 
by corporate control a communication of information that would be a consumer 
report, but for [Section 603(d)(2)(A) of the FCRA], may not use the information 
to make a solicitation for marketing purposes to a consumer about its products or 
services, unless” the consumer receives a notice and opportunity to opt out. 


In the example provided by the OCC of an insurance company providing selection 
criteria to an affiliated bank and the bank sending marketing information to the 
customers on behalf of the insurance company, no exchange occurs of Eligibility 
Information among affiliates.  The consumer who provides information to the 
affiliate reveals that the consumer meets the affiliate’s selection criteria.  Even if 
a communication of information from the consumer to the insurance company 
should be deemed to be a communication of Eligibility Information from the bank 
to the insurance company, the Proposal would still not apply.  In order for Section 
624 of the FCRA to apply, the Receiving Affiliate must use Eligibility 
Information obtained from the Disclosing Affiliate to make a solicitation for its 
own products or services to the consumer.  However, in the Agencies’ example, 
the Receiving Affiliate (the insurance company) did not use Eligibility 
Information to make the solicitation.  The insurance company did not receive the 
Eligibility Information, to the extent it does at all, until after the solicitation had 
been made and the consumer responded. 


If you have any further questions or comments on this matter, please do not hesitate to 
contact the undersigned at 704-374-4645. 


Sincerely, 


Campbell Tucker 
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Chris Weinstock 

Senior VP and Assistant General

Counsel

Countrywide Financial Corp. 

5220 Las Virgenes Rd., AC-11 

Calabasas, CA 91302 



August 16, 2004 


SUBMITTED ELECTRONICALLY TO regs.comments@federalreserve.gov 
Jennifer J. Johnson, Secretary, 

Board of Governors of the Federal Reserve System

20th Street and Constitution Avenue, N.W.

Washington, D.C.  20551 



SUBMITTED ELECTRONICALLY @ http://www.regulations.gov 
Donald S. Clark, Secretary 
Federal Trade Commission 
Room H-159 (Annex K) 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 


Re:	 FACT Act Affiliate Marketing Rule, FTC Matter No. R411006 and 
FRB Docket No. R-1203 


Ladies and Gentlemen: 


Countrywide Financial Corporation (“Countrywide”) appreciates the 
opportunity to comment on the proposed rule on Affiliate Use of Information for 
Marketing (“Proposed Rule”) issued by the Board of Governors of the Federal 
Reserve System’s (“FRB”) and the Affiliate Marketing Rule issued by the Federal 
Trade Commission (“FTC”) as required by Section 214 of the Fair and Accurate 
Transactions Act of 2003 (“Act”). As a bank holding company, Countrywide 
provides mortgage banking and diversified financial services in domestic and 
international markets through its family of affiliated companies. Since 1969, 
Countrywide has helped millions of American families realize the dream of home 
ownership. 


At Countrywide, we monitor our customer’s privacy concerns closely and 
strive to provide our customers with choice, control and convenience. First and 
foremost, we are continually looking for opportunities to meet our customers’ 
financial needs and optimize their homeownership experience by providing 
information from Countrywide affiliates about related financial products or 
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services at the time that they are most likely to want or need them. The many 
details involved in purchasing a home can seem overwhelming, particularly for 
first-time buyers. In addition, the closing process sometimes moves quickly at 
the request of the seller or buyer – with the escrow period lasting no more than 
thirty days. These customers particularly welcome the option of choosing 
mortgage-related settlement services from affiliates of a trusted source.  In that 
light, our comments seek more carefully tailored privacy regulations to reflect the 
fact that many customers expect information sharing among affiliates and to 
avoid unwittingly increasing costs and disrupting routine business practices that 
benefit both consumers and businesses. 


General Comments 


We applaud and strongly support the FRB’s and FTC’s inclusion of 
provisions in the Proposed Rule allowing consolidated notices (Sections 222.27 
and 680.27, respectively), allowing a single opt-out notice for joint relationships 
(Sections 222.24(d) and 680.24(d)), providing flexibility for companies to deliver 
notices through agents or affiliates (Sections 222.20(a)(2) and 680.20(a)(2)), 
and applying the new restrictions on use of eligibility information by affiliates 
prospectively to information received after the mandatory compliance date 
(Sections 222.20(e) and 680.20(e)). We also believe that the definition of 
preexisting business relationship in Sections 222.3(m) and 680.3(i), drawing 
from the Telemarketing Sales Rule, is helpful to financial institutions in 
complying with the Act and is also consistent with consumer expectations. 
These provisions are all important to financial institutions in complying with the 
Act in a cost-effective way and with due regard to consumers’ privacy rights, 
including the goal of comprehensible notices. 


The Need for a Later Compliance Date 


The FRB and FTC have requested comment on whether there is any 
need to delay the compliance date beyond the effective date to permit financial 
institutions to incorporate the affiliate marketing notice into the annual privacy 
notices mandated by the Gramm-Leach-Bliley Act (“GLB Notices”).  As it stands, 
the effective date of the Proposed Rule is likely to be March 4, 2005. This does 
not provide companies with adequate time to implement new system 
requirements and then undertake the effort to consolidate and deliver the new 
notice with the initial and annual GLB Notices. Countrywide believes that it is 
critically important that the final regulations extend the mandatory compliance 
date at least eighteen (18) months, and preferably twenty-four (24) months, after 
the final regulations are published. 
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Many affiliated companies share systems or have invested heavily in 
interfaces between separate systems so that customer information, including 
transaction and experience information, can be shared or transmitted in a highly 
secure environment to offer related financial products and services at the time 
that consumers might want or need them. Countrywide’s experience is that 
many consumers choose the products and services provided by an affiliate of a 
company with which it already has a relationship. These consumers expect that 
the affiliate is already aware of the existing relationship and would be able to 
easily pull up the consumer’s existing records without the consumer having to 
supply the information again or having to sign a written consent form. Because 
financial institutions set up systems to respond to customers in this way, we 
estimate that it will take a large financial services enterprise such as ours up to 
twelve (12) months to build or adapt systems capable of temporarily blocking the 
sharing of transaction and experience information during the reasonable opt-out 
period, allowing such sharing when one of the exceptions applies, and accepting 
and correctly processing this new consumer opt-out after the opt-out period 
ends. Only after systems work is complete does it become possible to deliver 
the new affiliate marketing notice with the GLB Notices. 


After systems are functioning properly, additional time is needed to 
combine the new affiliate opt-out notice with the initial and annual GLB Notices 
or other disclosures. At Countrywide, we deliver initial GLB Notices in a variety 
of formats depending on how a consumer’s relationship begins. This is true 
despite the fact that Countrywide generally applies the same privacy policies 
across the family of companies and attempts to deliver a joint notice covering all 
commonly branded affiliates.  For example, we use different forms of notice for 
consumers who obtain a loan through a mortgage broker or whose loan or 
servicing is purchased in the secondary market. In addition, Countrywide varies 
the text and graphic elements in notices depending on which affiliate a consumer 
obtains a financial product or service from (e.g., different text for a bank 
customer obtaining a certificate of deposit than an insurance agency customer 
obtaining auto or life insurance coverage). These variations in the notice 
language help the consumer to understand why he or she is receiving the notice. 
The task of consolidating the new affiliate marketing opt out language into these 
various forms of initial and annual GLB Notices, which contribute to the 
consumer’s understanding of his or her rights, is time consuming. 


The ability to consolidate the new affiliate notices with GLB Notices also 
allows financial institutions to comply with the Act in a cost-effective manner. 
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Countrywide estimates that not being able to consolidate these notices with our 
annual GLB Notices would alone add a minimum of $660,000 to our first year 
compliance costs. In addition, if the mandatory compliance date is not extended 
until at least the end of the year in 2005, certain companies are potentially 
prejudiced, based arbitrarily on when they happened to have set the mail 
schedule for delivery of their annual GLB Notices. Companies that send annual 
GLB Notices late in the calendar year will not have adequate time to complete 
the drafting, printing and delivery process between September and year end and 
would be forced to separately mail the new affiliate marketing notice or send 
consolidated notices on a new schedule, at significant additional expense. 


Given the mandate of the Act to enable notice consolidation, we therefore 
recommend that the mandatory compliance date be set no earlier than twenty-
four (24) months after final regulations are published. We note that this 
recommendation is generally consistent with the initial compliance period 
allowed for the GLB Notices. Assuming final regulations are published on 
September 4, 2004, for example, we would recommend a mandatory compliance 
date of September 1, 2006. 


Reasonable Opportunity to Opt-out 


Countrywide is very concerned with the FRB’s and FTC’s Proposed 
Sections 222.22(b) and 680.22(b) regarding examples of reasonable opt-out 
periods. The FRB and the FTC specify “at least 30 days” as the example of a 
reasonable period of time to opt out for each different means of notice delivery. 
This 30-day period would apply regardless of whether a financial institution 
delivers a privacy notice in person, by mail, or electronically after obtaining 
consent to do so, or whether the consumer acknowledges having received or 
even reviewed the notice. Meanwhile, Section 603(d)(2)(A)(iii) of the Act does 
not require a 30-day period and requires only that the consumer be given an 
opportunity to opt-out before the time that the information is communicated 
among affiliates. 


Countrywide strongly believes that the period that is deemed reasonable 
should vary depending on the method of notice delivery and other factors such 
as the methods of opt-out and how quickly the financial institution processes opt-
out requests. If a financial institution delivers a notice in person rather than by 
mail, the financial institution should be able to shorten the reasonable period of 
time for the consumer to opt out. If a financial institution delivers a notice by 
express mail as opposed to first or third class mail, the period should be 
shortened. The methods by which a consumer may opt out should be another 
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relevant factor in determining whether a consumer was given a reasonable 
opportunity to exercise this choice before the information is communicated. For 
example, if a financial institution uses an automated toll-free number or web site 
screen instead of a mail-in reply form to receive opt-outs, the financial institution 
should be able to shorten the reasonable period of time for the consumer to opt-
out. In that case, there is no need to allot extra time for the financial institution 
to receive and process the mail-in reply forms. Or, if a financial institution 
designates check-off boxes in a prominent position on forms that are signed by 
the consumer and the consumer returns the signed forms to the financial 
institution unchecked, the financial institution should be able to share 
information immediately after the unchecked forms are returned. 


While Countrywide appreciates that the FRB and FTC may have difficulty 
in crafting specific examples of shorter reasonable opt-out periods, the final Rule 
should not expand the current FCRA requirements by specifying an inflexible, 
30-day, bright-line rule. Instead, the FRB’s and FTC’s final rule should allow 
financial institutions flexibility in giving consumers a reasonable opportunity to 
opt-out. 


Definition of Eligibility Information 


We respectfully request the FRB and FTC to provide examples of what 
“eligibility information” would include and not include within the meaning of 
Sections 222.3(j) and 680.3(g) of the Proposed Rule. For example, it would be 
helpful to clarify that contact information and the fact of an application for credit 
are not “eligibility information” and that affiliates are free to share such 
information without regard to the notice and opt-out provisions. An example of 
information that is strictly used in determining the price for financial services, 
and not eligibility, would also be helpful.  Mortgage lenders such as Countrywide 
routinely share a list of telephone numbers and names of customers who have 
applied for a loan along with property zip code, square footage, and year built so 
that an affiliated insurance agency can tailor a quote for homeowner’s insurance. 
Failure to clearly permit such sharing could lead mortgage lenders such as 
Countrywide, in an effort to avoid costly litigation over the meaning of the final 
regulation and the Act, to develop a series of consents just to offer other closing-
related services from affiliates, further complicating the home loan process that 
is already unduly complex while doing little or nothing to advance the privacy 
expectations of the average consumer. 


Model Notice Forms 
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The FRB and FTC request comment on the proposed model notices. We 
believe that optional paragraph 3 of Model Form A-1 should be revised, or an 
another alternative paragraph added, to provide financial institutions with 
guidance on how to clearly disclose to consumers that the opt-out may not limit 
sharing of contact information and other information not meeting the definition of 
a “consumer report.” Unfortunately, because of the limited time allowed for 
comment on this and other rulemaking under the Act, Countrywide has not yet 
developed any language to accomplish this goal. We would be glad to work with 
the FRB and FTC to do so prior to issuance of the final regulations. 


Conclusion 


We think the FRB’s and FTC’s Proposed Rule is a good starting point for 
implementing Section 214 of the Act. However, we also believe that additional 
refinement is needed on the issues described above. We hope that our 
comments will be helpful in crafting a final version of the Proposed Rule that 
strikes the right balance between protecting consumer privacy rights and 
preserving the clear consumer benefits that result from free and secure flow of 
information among affiliates. 


Sincerely, 


E-signed by Christopher Garth Weinstock 
VERIFY authenticity with ApproveIt 


Chris Weinstock 








MORTGAGE 
BANKERS 
ASSOCIATION 
Investing in communities 


August 16, 2004 


ELECTRONIC DELIVERY 


Jennifer J. Johnson, Secretary 
Board of Governors of the Federal Reserve System 
20th Street and Constitution Avenue, NW 
Washington, D.C. 20551 


Re: FACT Act Affiliate Marketing Rule, Regulation V; Docket No. R-1203 


Dear Sirs and Madams: 


The Mortgage Bankers Association ("MBA") appreciates the opportunity to comment on 
the Notice of Proposed Rulemaking ("NOPR")1 issued by the Office of the Comptroller 
of the Currency ("OCC"), Office of Thrift Supervision, Board of Governors of the 
Federal Reserve System, Federal Deposit Insurance Corporation and the National Credit 
Union Administration (collectively, "Agencies") under Section 214 of the Fair and 
Accurate Credit Transactions Act of 2003 ("FACTA"),2 which creates a new Section 624 
of the Fair Credit Reporting Act ("FCRA") that addresses the use of "consumer report" 
information obtained from affiliates.3 Under Section 214, if a company receives from an 
affiliate "a communication of information that would be a consumer report, but for 
clauses (i), (ii), and (iii) of section 603(d)(2)(A)" [of FCRA], the company "may not use 
the information to make a solicitation for marketing purposes to a consumer about its 
products or services, unless" the consumer is given the opportunity to opt out of the 
company's use of the information for marketing.4 


EXECUTIVE SUMMARY 


The MBA believes that the regulations implementing new Section 624 should take into 
account the important benefits that consumers receive from the sharing of consumer 
information, including information obtained from an affiliate. As Assistant Treasury 
Secretary Wayne Abernethy has noted: 


69 Fed. Reg. 42502 (Jul. 15, 2004). The Agencies' respective regulations will be published at 12 
C.F.R. Parts 41, 222, 334, 571 and 717. For ease of reference in this comment letter, instead of 
individually listing each part (e.g., "12 C.F.R. § 41.20(a), 222.20(a), etc.), we will refer to "Section 
xxx.20(a)" or such other subsection as may be appropriate. 
2 P.L. 108-159 (Dec. 4, 2003). 
3 The prior FCRA Section 624, along with several other FCRA provisions, was renumbered by FACTA. 
See FACTA § 214(a)(1). 
4 Id. 
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[T]he sharing of information, within secure parameters 
reinforced by uniform national standards, has increased the 
access of more consumers to a wider variety of financial 
services, at lower costs, than ever before. 


Today, you can walk into a bank almost anywhere in the 
country, and 9 times out of 10, or maybe even 19 times out 
of 20, the answer is already "yes," you can get the loan. 
The application process serves to discover just what minor 
adjustments are necessary to price your particular risk 
properly. The banker may never have seen you before, 
never known you, but because of information sharing 
through the uniform standards of [FCRA], the banker 
knows a million people like you and already has been able 
to price your risk and can offer you a product that very day 
that meets the needs of you and your family. Because of 
modern financial information sharing in America, millions 
of people have been brought into the financial mainstream. 
That is a tremendous achievement, found nowhere else on 
earth.5 


The use of information from affiliates is an important component of our highly successful 
and efficient system of using information about consumers to deliver appropriate 
products and services to them. By using information from an affiliate that may already 
be contained in a diversified company's common databases, a company not only saves its 
own costs of obtaining the information elsewhere, but it also can provide its products to 
consumers more quickly and efficiently than otherwise. 


In enacting Section 624, Congress set out specific standards that balance these 
acknowledged benefits of affiliate marketing against the desire of some consumer 
advocates for more restrictions on affiliate information-sharing. Although the proposed 
rules generally reflect that balance, there are several areas in which the proposal goes 
beyond the specific statutory language in ways that we believe would burden our industry 
without providing a concomitant consumer benefit. This letter sets forth significant areas 
of concern in the proposed rule that the Agencies should consider when reviewing and 
revising the final rules. The MBA notes, in particular, the following issues: 


•	 FACTA requires that, before a company may use information obtained from an 
affiliate in marketing, the consumer must receive a disclosure that the affiliate may 
use the information in marketing and be offered an opportunity to opt-out from such 
use. The Agencies' proposed regulations would place responsibility for making the 


 Remarks of Treasury Assistant Secretary for Financial Institutions Wayne A. Abernathy to the 
Exchequer Club of Washington, Washington, D.C., Mar. 19, 2003, available at 
http://www.ustreas.gov/press/releases/js140.htm (last visited Aug. 3, 2004). 


5
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disclosure on the company that shares the information and has a current business 
relationship with the customer (although it could arrange for the receiving company 
to act as its agent in providing the notice). This requirement is not supported by the 
statute and could make it difficult to make a single disclosure to all customers of a 
corporate family. It would create particular problems for those of our members that 
have only a brief relationship with the customer, ending when the loan is sold at or 
soon after closing, who would have to provide the opt-out notice at closing. 
Moreover, the need to compensate the company making the disclosures could create 
problems under Sections 23A and 23B of the Federal Reserve Act and RESPA. The 
Agencies appear to be concerned that a consumer might not open and read a 
disclosure with a return address from a company with which he or she does not have a 
current business relationship, but this concern can be addressed through content and 
format requirements rather than by attempting to place legal responsibility for making 
the disclosure on the sharing company. 


•	 FACTA provides for a five-year opt-out period on use by a company of information 
received from an affiliate, which the consumer may extend for five years. The 
proposed regulations provide that, if the consumer's relationship with the sharing 
entity terminates, the opt-out continues indefinitely. There is no basis in the statute 
for extending the opt-out indefinitely in this way. Whether the consumer has a 
relationship with the sharing entity is irrelevant under the statute as to whether an 
affiliate can use the information. As noted above, the entity with which the consumer 
had an initial contact should not form the basis of the obligations under the statute. 
Similarly, as long as the notice is provided to the consumer, it should make no 
difference whether the consumer maintains a relationship with an entity or not. 


•	 The proposed regulations provide a framework for electronic disclosures that runs the 
risk of leading to conflicting or unclear requirements. The proposed regulations 
would allow companies to comply with either Section 101 of the Electronic 
Signatures in Global and National Commerce Act ("ESIGN") or with special rules for 
electronic disclosures set out in the regulations, which include requirements that the 
consumer consent to and acknowledge the receipt of electronic disclosures. But 
because Section 624 does not require written disclosures, the ESIGN Act does not 
require consumer consent for electronic delivery of these disclosures. The consent 
procedure and acknowledgement procedures would be operationally burdensome and 
expose industry to litigation over technical failures to comply. Because the 
acknowledgment requirement imposes a greater burden on disclosures made 
electronically than on written disclosures, it is also not permitted under the ESIGN 
Act. Although the Agencies recognize in the proposed regulations' preamble that the 
ESIGN Act does not require consent, the proposed regulations nevertheless provide 
alternative consent procedures. The MBA believes that this provision should be 
deleted or revised to be consistent with ESIGN and to provide clear guidance to the 
industry. 
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•	 The Agencies request comment on whether oral disclosures should be permitted and 
how they can be "clear and conspicuous." The MBA believes that oral disclosures 
are permitted by FACTA, can be "clear and conspicuous," and should be permitted 
by the final regulations. 


•	 The Agencies should also revise the definition of "consumer" to restrict application of 
Section 624 and the proposed regulations to information that is shared for personal, 
family, or household purposes. 


•	 As required by FACTA, the proposed regulation would allow a company to include a 
"statement-stuffer" promoting an affiliate's products, in which the customers who 
receive the material are not selected using "eligibility information" that is covered by 
the rule. The Agencies request comment on whether this type of promotion should be 
allowed where the material includes a code that reveals eligibility information to the 
affiliate when the customer responds to the offer, allowing what the Agencies refer to 
as "constructive sharing" of the information by the affiliate without the opportunity 
for the consumer to opt-out. MBA believes that this practice is not covered, and 
should not be covered, by the opt-out requirement of Section 624. The affiliate only 
uses the information in response to a customer inquiry, a situation that is excluded 
from the opt-out requirement by the statute and the proposed regulation. Coding the 
material does not defeat the purposes of Section 624, because consumers cannot be 
selected to receive the solicitation based on eligibility information, and therefore the 
information is never "used" for marketing. 


DISCUSSION 


This section of the MBA's letter provides a more in-depth analysis of the issues raised 
above, and raises issues that the MBA may wish to consider when determining how best 
to comment on the Agencies' proposed regulations. 


1) Responsibility for Providing Notice and an Opportunity to Opt Out (12 C.F.R. 
§ xxx.20(a) 


The Agencies have taken the position that the entity having the relationship with the 
consumer should be responsible for providing the consumer with notice that information 
may be shared with the affiliates, and for providing the consumer with the opportunity to 
"opt-out" from the information sharing. 12 C.F.R. § xxx.20(a). The statute does not 
support this interpretation. FACTA does not identify which entity must provide the 
notice but simply states, using the passive voice, that "it [must be] clearly and 
conspicuously disclosed to the consumer" that the information may be shared, and "the 
consumer [must be] provided" the opportunity to opt-out. Although the Agencies assert 
that this language is ambiguous,6 the MBA believes that the use of the passive voice 
represents a conscious and unambiguous Congressional choice not to affix legal 
responsibility to any particular entity. The existing affiliate opt-out provision, Section 


69 Fed. Reg. 42506. 
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603(d)(2)(iii), contains very similar language, and many companies have been sending 
notices from a central source (not necessarily the company with the relationship with the 
customers) since that provision was enacted in 1996. 


Assigning this responsibility to the entity that has the relationship with the consumer may 
be an attempt to ensure that the consumer does not ignore the Section 624 notice as a 
piece of "junk mail" coming from an unfamiliar company. We think we understand the 
Agencies' intent, but requiring that a specific entity take responsibility for providing the 
notice will not achieve that goal and will, we believe, create significant difficulties for the 
mortgage industry. 


First, this requirement will make it difficult to provide a single notice for all affiliates 
within a holding company, since different entities will have customer relationships with 
different consumers and no single entity will have a relationship with all of them that will 
allow it to send a single notice. This will, of necessity, require each affiliate to have its 
own notice, even if the notices are physically sent by one affiliate. Preventing a 
combined, company-wide notice is inconsistent with Section 624(b) of FCRA, added by 
Section 214 of FACTA, which specifically states that the required opt-out notice may be 
combined "with any other notice required to be issued under any other provision of law." 


Second, the requirement creates particular difficulties under federal banking law for 
mortgage companies that want to use information from banking affiliates in marketing, 
by creating unintended interactions with other regulations. For example, suppose that a 
mortgage company asks an affiliated bank to send opt-out notices to the mortgage 
company's customers, so that the mortgage company may use information from the bank 
to market mortgage loans to bank customers who do not object to such marketing. Under 
Section 23B(a)(1) of the Federal Reserve Act and its implementing Regulation W, the 
mortgage company must compensate the bank for at least the fair market value of this 
service.7 By contrast, under Section 8 of the Real Estate Settlement Procedures Act 
("RESPA"), the ("RESPA"), the compensation paid by the mortgage company to the 
bank may not exceed an amount that bears a reasonable relationship to the market value 
of the services required.8 Thus, if the mortgage company pays too little for the service, it 
risks violating Section 23B, while if it pays too much, the excess amount may be viewed 
as a referral fee prohibited under RESPA. 


One solution, which is not clearly permitted under the proposal as drafted, is for a non-
misleading opt-out notice to be provided either by the mortgage company itself or by a 
non-banking affiliate that is not subject to Section 23B. As noted below, the Agencies 


7 12 U.S.C. § 371c-1(a)(1); 12 C.F.R. § 223.52(a)(3). Although this requirement applies to national 
banks and state member banks of the Federal Reserve, similar restrictions are placed on other insured 
depository institutions. See 12 U.S.C. §§ 1468(a) (insured savings associations) and 1828(j) (insured state 
non-member banks). While these restrictions are intended to ensure financial institutions' safety and 
soundness by requiring intra-organization payment to reflect market realities, these other regulatory 
requirements may affect the ultimate structure of corporate compliance with the Agencies' proposed 
regulations. 
8 12 U.S.C. § 2607(c); 24 C.F.R. § 3500.14(g)(2). 
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appear to acknowledge that the real issue is not which entity provides the disclosure 
(which the consumer will not know in any case) but whether the consumer is reasonably 
likely to read the notice and consider whether he or she wishes to opt out of data-sharing 
programs. 


Although we believe that the requirement for the sharing institution to provide the notice 
should be removed, MBA supports the "rules of construction" in the regulation, which 
provide greater flexibility in delivering the notice.9 First, the transmitting affiliate may 
use agents or other affiliates (including affiliates receiving eligibility information) to send 
the notice, as long as those affiliates: 1) do not use eligibility information to give a 
solicitation until after the notice is provided; and2) the notice is given either i) in the 
name of the affiliate with the business relationship, or ii) in a common corporate name.10 


This provision is helpful but should be clarified to allow use of brand names and trade 
names as well as the actual "corporate name." In addition, an agent or other affiliate 
should be allowed to send a common notice that uses more than one name in a non-
deceptive manner. 


Second, each transmitting affiliate does not need to provide the opt-out notice if the 
original notice is broad enough to cover them. For example, if A has a relationship with 
a consumer and transmits eligibility information to B and in turn, B transmits eligibility 
information to C (and A, B and C are all affiliates), then B need not obtain an opt-out 
from the consumer if A's opt-out notice is broad enough to allow for C's use of the 
eligibility information.11 MBA also supports this provision. 


2) Scope of Coverage 


The Agencies seek comment on whether the definition of "eligibility information" 
appropriately reflects the scope of coverage, or whether the regulation should track the 
statutory language in FCRA Section 624(a)(1).12 The regulation defines "eligibility 
information" as "any information the communication of which would be a consumer 
report if the exclusions from the definition of 'consumer report' in Section 603(d)(2)(A) 
of the FCRA did not apply."13 "Eligibility information" may include a person's own 
transaction or experience information, such as information about a consumer's account 
history with that person, and other information, such as information from credit bureau 
reports or applications.14 Eligibility information is not a defined term in Section 624; but 
it does clearly state that it refers to "a communication of information that would be a 
consumer report, but for clauses (i), (ii), and (iii) of section 603(d)(2)(A)."15 


9 12 C.F.R. § xxx.20(a)(2); see also 69 Fed. Reg. at 42507. 
10 Id. 
11 Id. 
12 69 Fed. Reg. at 42504. 
13 12 C.F.R. § xxx.3(j). 
14 69 Fed. Reg. at 42506. 
15 15U.S.C. § 1681s-3(a)(1). 
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The MBA supports the Agencies' proposed regulatory definition of "eligibility 
information." The Agencies' definition does not appear to change the scope of coverage 
beyond that provided in FACTA Section 214. 


The Agencies note that it may be burdensome for companies to determine and track 
whether consumer report information is eligibility information (to which the opt-out 
provisions of FCRA Section 624 apply) or information that may be shared with affiliates 
under other exceptions to FCRA (to which the marketing opt-out provisions of Section 
624 do not apply).16 The Agencies indicate that companies can satisfy their Section 624 
obligations by voluntarily offering opt-out based on consumer report information that is 
shared under any of the FCRA Section 603(d)(2) exceptions, rather than just Section 
603(d)(2)(A).17 Although MBA agrees that companies should be allowed to provide a 
broader opt-out than statutorily required, the regulation should also indicate that Section 
624 and the regulation only apply to information shared under Section 603(d)(2)(A). 


3) Duration of Opt-Out (12 C.F.R. § xxx.25) 


The Agencies have stated that the opt-out begins "as soon as reasonably practicable after 
the consumer's opt out election is received," and lasts for five years, unless the consumer 
revokes it in writing (or electronically, if the consumer agrees to do so).18 Moreover, the 
opt-out may last for longer than five years at the company's discretion.19 


Section xxx.25(d), however, provides that if a consumer terminates its business 
relationship with the sharing entity while the opt-out is in force, then the opt-out never 
expires unless the consumer revokes it. This provision is onerous and is not justified by 
the statute. The plain language of FCRA Section 624 restricts the use by the receiving 
entity of the information. The effectiveness of the opt-out does not depend on the 
consumer's relationship with the sharing entity (or lack thereof). Regardless of whether 
the consumer terminates his or her business relationship with the sharing entity, the 
statute provides that the opt-out period expires naturally, and the receiving affiliate may 
use eligibility information to solicit a consumer after the opt-out expires if another opt-
out notice is provided and the consumer does not do so. 


Moreover, this interpretation could create significant hardship for the mortgage industry. 
In the mortgage industry, consumer relationships are often short-lived. A consumer may 
close a loan with a lender that may intend to quickly sell the mortgage in the secondary 
market - sometimes in a matter of days or hours. If the opt-out notice is provided to the 
consumer post-closing, then the consumer relationship may end before the consumer has 
a reasonable time to respond to the opt-out. Under the proposed regulations, the 
mortgage company would be unable to share eligibility information to its affiliates for the 
purpose of soliciting the consumer even if the consumer had no intention of opting out. 


16 69 Fed. Reg. at 42507. 
17 Id. 
18 See 12 C.F.R. § xxx.25(a); 69 Fed. Reg. at 42511. 
19 Id. 
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In such a case, the only way to provide the notice would be at closing, along with all the 
other documents that must be provided to the consumer. This is not a particularly 
effective way to communicate with consumers. Moreover, it may be impossible for the 
mortgage company to comply with the requirement to allow a reasonable period to opt-
out while the relationship still exists. In such a case, the Agencies' proposed regulations 
create a significant burden on mortgage brokers and lenders without a corresponding 
consumer benefit. 


This provision is not only burdensome, but unnecessary if the Agencies adopt the 
statutory interpretation requiring that the notice be provided, but without imposing that 
requirement on a particular entity. So long as the notice identifies the entity with which 
the consumer has or had a relationship, no violation should occur. 


4) Definitions (§ xxx.3) 


The Agencies' proposed regulations include definitions of relevant terms. 12 C.F.R. 
§ xxx.3. 


a) Consumer: Under the proposed regulations, "'consumer' means an individual." 
12 C.F.R. § xxx.3(e). The Agencies should restrict this definition to individuals 
who have an account with an affiliate (as that term is defined in the proposed 
regulations) that is held for personal, household, or family purposes. This 
revision would help ensure that the rule is appropriately applied to consumer 
accounts. Individuals such as sole proprietors may have accounts with affiliates 
that are not held for personal, family, or household purposes, and which should 
not be addressed by this proposed regulation. Although the definition of 
eligibility information implies that the information is held for personal, family or 
household purposes since it applies to information that would be a "consumer 
report" (which, as defined, references consumer purposes) it nevertheless would 
clarify the regulations to explicitly reference this distinction. 


b) Clear and conspicuous: The proposed regulations define "clear and conspicuous" 
to mean "reasonably understandable and designed to call attention to the nature 
and significance of the information presented"20 and do not require segregation of 
Section 624 opt-outs from other opt-out notices. The Agencies have requested 
comment on "how an oral notice can satisfy the clear and conspicuous standard in 
the statute."21 


FACT A Section 214 does not require that the notices be provided in writing. 
Accordingly, oral notices are not precluded by the statute and should be allowed. In the 
context of oral communications with consumers, oral disclosures could be made part of a 
telephone script that meets the "clear and conspicuous" standard. For example, a 
properly designed opt-out notice could occur during the course of a telephone call in 
connection with the receipt of an application for a mortgage. 


20 See 12 C.F.R. § xxx.3(c). 
21 69 Fed. Reg. at 42507. 
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c) Pre-existing business relationship: The Agencies' proposed regulations define a 
"pre-existing business relationship" as a relationship between a person and a 
consumer based on any of several types of contracts, business relationships, or 
business inquiries.22 The Agencies have asked if the definition of pre-existing 
business relationship should be expanded, and if so, how.23 The MBA believes 
that the regulatory definition should not be narrower than what is provided in the 
statute. For example, the preamble to the regulation refers to "a person's licensed 
agent," as being equivalent to the "person," which could be interpreted as 
narrowing the scope of the business-relationship exception by restricting it to 
formal agency relationships that are recognized for other purposes. Accordingly, 
the regulatory definition should accurately track, or incorporate by reference, the 
statutory definition. Moreover, any commentary by the Agencies should clearly 
indicate that the definition is a clarification of the statutory language. 


The definition of pre-existing relationship should also include any situation in which 
statements are sent out in the affiliate's name or the customer otherwise could reasonably 
be expected to perceive a relationship. For example, although a home equity line of 
credit ("HELOC") may be originated and owned by an affiliated bank, the customer may 
have obtained the line of credit through a mortgage company loan officer and perceive 
that his or her relationship is with the mortgage company. Such situations should be 
covered by the definition of pre-existing relationship because the consumer is receiving 
the notice in connection with a transaction in which he or she is currently involved. If the 
consumer perceives that he or she is primarily dealing with the mortgage company, there 
is no invasion of privacy when the mortgage company uses information that, in some 
theoretical sense, was "obtained" from the bank. Similarly, if the customer perceives a 
mortgage servicer as the "lender," he or she should be held to have a pre-existing 
relationship with the servicer rather than with the legal owner of the loan, which may be a 
securitization trust that the consumer has never heard of. Accordingly, to maximize the 
likelihood that the consumer will receive a notice that is likely to catch his or her 
attention, the MBA believes that the parties subject to the rule should have the option of 
providing the opt-out in the name of the person with whom the consumer would perceive 
a relationship, even if that entity is not the entity with whom the formal relationship is 
maintained. 


d) Solicitation: The proposed definition of "solicitation" "means marketing initiated 
by a person to a particular consumer that is: (i) Based on eligibility information 
communicated to that person by its affiliate as described in this part; and (ii) 
Intended to encourage the consumer to purchase such product or service."24 It 
does, however, exclude "communications that are directed at the general public 
and distributed without the use of eligibility information communicated by an 


22 12 C.F.R. § xxx.3(m). 
23 69 Fed. Reg. at 42505. 
24 12 C.F.R. § xxx.3(n)(1). 
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affiliate," such as TV ads, billboards, or other methods.25 The Agencies requested 
comments regarding whether it should expand the definition of solicitation.26 


The Agencies should clarify the examples provided in this section. In particular, the 
regulations should plainly indicate that the exclusions clearly encompass all 
communications directed to a consumer that are distributed without the reference to 
eligibility information communicated by an affiliate. Section 624 restricts the use of 
eligibility information and is worded so that the methods of communication are not 
otherwise restricted. "Any person that receives from [an affiliate] a communication of 
[eligibility information] may not use the information to make a solicitation for marketing 
purposes to a consumer about its products or services, unless. . . ."27 For example, an 
affiliate may purchase a mailing list from an outside source and provide direct mail 
solicitations to such individuals. If that list contains individuals who are customers of 
their affiliates and who have opted-out, the soliciting entity will not be in violation of 
Section 624. Accordingly, the regulations should note that such communications are 
prohibited only if they are initiated through the improper use of eligibility information. 


5) General Duties of Persons Communicating Eligibility Information for Marketing 
Purposes (12 C.F.R. § xxx.20(a)) 


The general duty to provide consumers with notice and the ability to opt-out from 
information sharing is found in 12 C.F.R. Section xxx.20(a). Although "[p]aragraph (a) 
contemplates that the opt-out notice will be provided to the consumer in writing or, if the 
consumer agrees, electronically,"28 the Agencies seek comments on whether oral notices 
should be acceptable.29 


The statute clearly permits oral, written, or electronic notices, provided that they meet the 
substantive requirements of Section 624. Section 624 does not require that the opt-out 
notice be provided in writing. Instead, it requires that "it is clearly and conspicuously 
disclosed to the consumer. . . .".30 Accordingly, FACTA permits the use of oral notices 
for the opt-out provisions. 


While many companies may prefer to use written or electronic disclosures to document 
their compliance, a company could demonstrate that oral disclosures were made properly, 
through the use of scripts and monitoring or recording of calls. There is no reason to 
assume that an oral disclosure - which could be provided as early as the consumer's first 
contact with the company - is less effective than a written one, which, in the mortgage 
context, could be included in the many government-mandated documents presented to the 
consumer at closing. 


25 12 C.F.R. § xxx.3(n)(2). 
26 69 Fed. Reg g. at 42508. 
27 15 U.S.C. § 1681s-2(a)(1). 
28 69 Fed. Reg g. at 42507. 
29 Id. 
30 15 U.S.C. § 1681s-3(a)(1). 
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6) Exceptions to Notice and Opt-Out (12 C.F.R. § xxx.20(c)) 


The proposed rules provide several exceptions to the notice and opt-out procedure. The 
regulation does not apply and an affiliate may use eligibility information: 


•	 To make or send a marketing solicitation to a consumer if the receiving 
affiliate has a pre-existing business relationship.31 


•	 To facilitate communications to an individual for whose benefit the affiliate 
provide employee benefit or other services under a contract with an employer 
related to and arising out of a current employment relationship or an 
individual's status as a participant or beneficiary of an employee benefit 
plan.32 


•	 To perform services for another affiliate, unless the services involve sending 
solicitations on behalf of the other affiliate and such affiliate is not permitted 
to send the solicitations due to the opt-out.33 


•	 In response to a communication initiated by the consumer orally, 
electronically, or in writing.


34 


•	 In response to an affirmative authorization or request by the consumer orally, 
electronically, or in writing to receive a solicitation.35 


•	 If compliance with the regulation would prevent the affiliate from complying 
with any provision of State insurance laws pertaining to unfair discrimination 
in any State in which the company is lawfully doing business.36 


The Agencies have requested comment on these exceptions.37 The MBA offers some 
suggestions on consumer-initiated communications, consumer authorizations and the 
relationship with the do-not-call registry and the telemarketing rule below. 


a)	 Exception for Consumer-Initiated Communications 


The Agencies propose clarifying the regulations to note an exception from the right to opt 
out if the consumer initiates a communication with the company, to state that the 
solicitation must be responsive to the consumer's inquiry. The proposed rule states that 
an inquiry from a customer in response to a message left in a marketing call is not 
"initiated" by the customer, and, therefore, does not trigger the exemption. It also states 


31 12 C.F.R. § xxx.20(c)(1). 
32 12 C.F.R. § xxx.20(c)(2). 
33 12 C.F.R. § xxx.20(c)(3). 
34 12 C.F.R. § xxx.20(c)(4). 
35 12 C.F.R. § xxx.20(c)(5). 
36 12 C.F.R. § xxx.20(c)(6). 
37 69 Fed. Reg. at 42508. 
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that a consumer's calling a company to learn a store's hours, without inquiring about a 
product or service, does not trigger the exception to the opt-out right. 


These examples could be read to narrow the statutory exception considerably. The 
statute simply excludes "using information in response to a communication initiated by 
the consumer." The first example in the proposed rule of an inquiry not "initiated by the 
consumer" is the consumer's response to a marketing call. This could be read to make 
the exception inapplicable even if the consumer's responds to the call by requesting 
information about products or services offered by the affiliate. In that situation, the 
consumer's response is clearly a "communication initiated by the consumer," within the 
meaning of Section 624, in the same way that the consumer's response to an 
advertisement is a "communication initiated by the consumer." Whether the consumer 
was prompted to make the inquiry by a marketing call, an advertisement, word of mouth, 
or otherwise is irrelevant to whether the consumer "initiated" the communication. 


If interpreted in this way, this example would require companies to determine whether 
incoming calls were generated by a marketing call (in which, by definition, the affiliate 
could not have used eligibility information) or from some other source, creating an 
operational nightmare. As a practical matter, companies would probably have to 
establish separate lines for employees to leave messages in marketing calls, but even that 
would not fully protect them from liability for violating Section 624, because the 
consumer might choose to return the call on a different number. 


We understand the rationale for the second example of a communication not initiated by 
the consumer (e.g., where the customer calls to inquire about hours), but recommend that 
it be clarified to state that the exception applies even if the affiliate initiates a discussion 
of products or services (without using eligibility information) and the consumer responds 
by requesting information about those products or services. 


The exception for consumer-initiated communications reflects the recognition that, once 
the consumer requests information about a product or service, it is in the consumer's 
interest for the affiliate to be able to use information obtained from an affiliate in 
responding to that inquiry. For example, in the mortgage context, a bank's mortgage 
company affiliate may have access to a common database with basic information, 
including eligibility information, that allows the mortgage company to process an inquiry 
about refinancing almost instantaneously, rather than obtaining the information from the 
consumer and ordering a new credit report. The rule should carry out the goal of the 
statute and not impose unnecessary additional requirements on affiliates. 


b) Exception for Consumer's Affirmative Request or Authorization 


The proposal also implements the statutory exception that allows an affiliate to use 
eligibility information to make solicitations in response to a consumer's affirmative 
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request or authorization for a solicitation.38 This is essentially an "opt-in" exception 
from Section 624. 


The Agencies' commentary states that a pre-selected check box or boilerplate language in 
a disclosure or contract would not be an affirmative authorization or request.39 MBA 
believes that there may be circumstances in which a pre-selected check box or other 
method could be a reasonable way for a consumer to "opt-in." 


Rather than focusing on the mechanism of obtaining a consumer's opt-in (or opt-out), the 
MBA believes that it is more fruitful to focus on whether the method is employed in a 
manner that satisfies Section 624. If the method clearly indicates that the consumer 
affirmatively consents, then it is, by definition, clear and conspicuous. If the notice is 
clear and conspicuous and a consumer affirmatively acts to submit an electronic form 
while choosing not to deselect a check box on an electronic form (for example, by 
reviewing appropriate disclosures and pressing a button labeled "I agree"),40 it is difficult 
to see why such an action would not constitute a knowing act by the consumer. 
Accordingly, the MBA recommends that the Agencies delete this example from the rule. 


7) Mandatory Compliance Date (12 C.F.R. § xxx.20(e)) 


The Agencies have requested comments on whether mandatory compliance date should 
be different from the regulations' final effective date - and if so, how it should vary.41 


Despite the fact that the Agencies have provided model forms for compliance with the 
new regulations, initial analysis of the proposed regulations would require significant 
time to design, test and implement the systems necessary to ensure compliance. 


The model forms may not be appropriate to all situations. Companies will need to 
evaluate these forms in light of their own business practices to ensure that their 
disclosures are compliant and accurate. In addition, companies will need to reprogram 
systems and train compliance staff and other personnel. Of course, all aspects of the 
compliance program, from the text of the disclosures to the implementation and mailing, 
may require some amount of legal review to ensure that the compliance program meets 
the rules' requirements. These efforts will take time, especially for large entities that 
must coordinate their efforts across several affiliated companies. Therefore, we believe 
that compliance should not be required for at least one year after the regulations' final 
effective date, or fifteen months after the final regulations are published. This effective 
date would also ensure that companies can combine the new notices with existing notices 
if they wish. 


38 See 12 C.F.R. § xxx.20(c)(5) . 
39 69 Fed. Reg. at 33330. 
40 In other situations, a pre-selected check b o x may be inadequate. The M B A agrees that the Agencies 
wou ld be right to discourage their use in such situations. 
41 69 Fed. Reg. at 42512. 
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8) Contents of Opt-Out Notice (§ xxx.21) 


The Agencies have provided a model opt-out notice for compliance with the proposed 
regulations.42 Use of the model form is not mandatory, but does satisfy the regulation's 
requirements.43 We suggest that Model Form A-1 be revised to refer to "financial 
information," rather than simply "information," to clarify the types of information subject 
to the opt-out. In addition, we also propose that the form be rephrased in the passive 
voice. While the present wording is consistent with the current approach in the proposal 
of assigning responsibility to the entity with the initial consumer relationship, converting 
A-1 to the passive voice is more consistent with the statutory language, which, as noted, 
does not assign such responsibility.44 


9) Period for Opt-Out (12 C.F.R. § xxx.22) 


The proposed rules require that the consumer have "a reasonable opportunity, following 
the delivery of the opt-out notice, to opt out of such use by [a company's] affiliates."45 


The proposed rules provide "examples" of such reasonable opportunities of a 30-day 
period in mailing and some electronic contexts.46 If an electronic transaction provides a 
"speedbump," (i.e., a web form that cannot be bypassed while completing a transaction) 
that may also be appropriate in some circumstances.47 


The MBA concurs with the Agencies' assessment that the "reasonableness" of an opt-out 
time period may vary based upon the circumstances. Shorter time periods, and perhaps 
even no waiting period, may be entirely appropriate in some contexts, including in 
appropriately designed electronic, telephone, or in-person transactions or exchanges. The 
MBA urges the Agencies to judge the sufficiency of the opt-out time period based upon 
the facts and circumstances of the particular transactions and consumer relationships at 
issue. 


Also, Section xxx.22(b)(2) states that a consumer has a reasonable opportunity to opt-out 
if the consumer is notified electronically and is given the opportunity to opt out by any 
reasonable means, within 30 days after the consumer "acknowledges receipt" of the 
electronic notice.48 As explained in more detail below, the regulations' example is 
inappropriate because it imposes a requirement that is inconsistent with the ESIGN Act, 
and the Agencies are not permitted to adopt such a regulation.49 


42 12 C.F.R. Part xxx App. A-11. 
43 12 C.F.R. § xxx.21(b)(3). 
44 See discussion at pages 4-6 above. 
45 12 C.F.R. § xxx.22(a). 
46 12 C.F.R. § xxx.22(b). The NOPR indicates that the examples in rules in § xxx.22(b)(1)-(b)(2) are 
designed to parallel examples in GLB privacy rules. 69 Fed. Reg. at 42509. 
47 Id. 
48 12 C.F.R. § xxx.22(b)(2). 
49 15U.S.C. § 7001 et seq. 
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10) Delivery of Opt-Out Notices (12 C.F.R. § xxx.24) 


Section xxx.24 requires that the opt-out notice be delivered in a manner such that each 
consumer "can reasonably be expected to receive actual notice."50 Moreover, a company 
is not required to identify each affiliate in a joint notice by name unless their names are 
dissimilar.51 The MBA commends this approach to joint notices. Individually listing 
each company could result in notices that are overly long and confusing. 


The MBA suggests, however, that the Agencies revise the rule to explicitly acknowledge 
that companies may generically identify the types of affiliates with which they may share 
information to allow the notices to apply to affiliates that become affiliated after the 
notice is provided (i.e., after-acquired affiliates, newly-formed affiliates, or 
consolidations of other affiliates). As merger and acquisition activity continues, it is 
likely that the corporate structure of many companies will change during the course of a 
five (or even one) year period. As presently drafted, the regulations do not address this 
issue, and it is unclear whether an entity would be able to allow an affiliate acquired after 
a consumer receives an opt-out notice (and does not opt-out) to use eligibility information 
for solicitation purposes. If such consumers do not object to such use with the existing 
corporate structure, it is unclear why they would object to its use by after-acquired 
affiliates. Moreover, prohibiting after-acquired affiliates from using such information 
could lead to a confusing array of internal rules on the use of eligibility information based 
solely upon the affiliates' acquisition dates, rather than on consumer preference. 


Accordingly, to help ensure compliance, the Agencies should allow companies to cover 
potential future acquisitions and acquirers in their opt-out notice, which would be 
updated in each new disclosure provided to consumers. 


a) Electronic Delivery of Opt-Out Notices 


The proposed regulations could be construed to require compliance with either the 
ESIGN Act provisions 52 requiring a company to obtain consumer consent before 
delivering a disclosure electronically, or, alternatively, special consent procedures 
provided in the regulation. Although the Agencies state that Section xxx.20(a) 
"contemplates that the opt-out notice will be provided to the consumer in writing,"53 it 
also notes that nothing in the statute requires a written notice, and, therefore, the 
consumer consent provisions of the ESIGN Act do not apply. The ESIGN Act also 
prevents the Agencies from requiring consumer consent to receive electronic disclosures 
by regulation. Under Section 104(b)(2) of the ESIGN Act54 "a Federal regulatory agency 
shall not adopt any regulation, order, or guidance" that is inconsistent with Section 101 of 
the ESIGN Act55 or adds to its requirements. Moreover, the agency must find that there 


12 C.F.R. § xxx.24(a). 
12 C.F.R. § xxx.24(c)(2). 
Electronic Signatures in Global and National Commerce Act ("ESIGN"), 15 U.S.C. §§ 7001 et seq. 
69 Fed. Reg. at 42507 (emphasis added). 
15 U.S.C. §7004(b)(2). 
15 U.S.C. §7001. 
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is substantial justification for the regulation and that "the methods selected to carry out 
[its] purpose . . . are substantially equivalent to the requirements imposed on [non­
electronic] records . . . and will not impose unreasonable costs on the acceptance and use 
of electronic records." 


The Agencies' proposal, if read to require consent under either ESIGN or the regulations, 
are inconsistent with Section 101 of the ESIGN Act and add to its requirements. 
Accordingly, requiring consumer consent under this rule is inconsistent with Section 101 
of the ESIGN Act. Because the proposed regulations impose greater requirements on 
electronic opt-out notices than non-electronic notices, the Agencies are precluded by the 
ESIGN Act from stating in the rule that e-mail delivery of the disclosures is not actual 
notice absent consumer consent. Furthermore, the Agencies have not made any of the 
findings required by ESIGN before a requirement that is different from (but not more 
burdensome than) the requirements for non-electronic records can be imposed by 
regulation. 


The requirement for a consumer acknowledgement of electronic disclosures also imposes 
a greater burden on disclosures made electronically than on written disclosures, and, 
therefore, is also inconsistent with Section 104 of the ESIGN Act. The consumer 
acknowledgement requirement implies that, even if a company can prove that the 
customer received an electronic notice, it still could face liability for violating FCRA if it 
could not produce a consumer acknowledgement. This requirement imposes an excessive 
burden on electronic disclosures, especially in light of frequent reports that consumers 
rarely read paper notices. 


b) Notices to Joint Account Holders 


The Agencies also have set forth guidance for providing notice to joint accountholders.56 


Under Section xxx.24(d), companies may provide a single opt-out notice, and may either 
permit each account holder to opt-out separately or allow one account holder to act on 
behalf of all account holders, as long as the disclosure indicates how the opt-out will be 
treated. The Agencies, however, have asked for input on methods of dealing with joint 
account holders if one of several joint account holders opts-out and the remaining 
account holders do not.57 


The MBA supports the Agencies' flexible approach to dealing with joint account holders. 
The regulations may be further improved by providing consumers with the flexibility to 
opt-out in certain circumstances, while retaining the ability to receive valuable 
information in others. For example, a parent may have a joint account or co-sign a loan 
with a family member (such as an adult child), and may choose to opt-out as a result of 
the nature of that account. The parent may also have an individual account with the same 
institution. If the parent would like to receive marketing information from the institution 


56 
12 C.F.R. § xxx.24(d). 


57 69 Fed. Reg. at 42511. 
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that makes use of eligibility information generated by the individual account, the 
regulations should provide for that flexibility. 


11) Extension of Opt-out (12 C.F.R. § xxx.26) 


The proposed regulations require that the person that originally sends the opt-out notice 
must send an extension notice every five years if it wants the opt-out to expire, allowing 
affiliates to use eligibility information for solicitations after expiration. Essentially, the 
consumer must have the opportunity to "re-up" the opt-out every five years. If no 
extension notice is sent, then the opt-out period continues indefinitely. 


Moreover, the notice must be provided by "the person responsible for providing the 
initial opt-out notice, or its successor. . ."58 As a result, if that "person" no longer exists, 
or if the consumer no longer has a relationship with that person, the opt-out is extended 
indefinitely. 


As noted above, the MBA believes that the Agencies are reading into the statute a 
requirement that does not exist - that the sharing company must provide the notice. The 
consequence of this interpretation is that the five-year limit on the opt-out will become 
inoperative in many cases. A company's structure may change during the five years 
following an initial notice, and the organization that previously sent the notice may not be 
the appropriate entity in the future. It would not only be consistent with the statute, but 
beneficial as a matter of policy, to require that the opt-out extension notice be furnished 
but allow each entity to determine for itself how best to distribute opt-out extension 
notices. Doing so will allow companies to develop models that are most appropriate and 
efficient for their structures, allowing them to comply in a cost-efficient manner.59 


Similarly, the MBA does not find any statutory basis for the requirement that the opt-out 
continue indefinitely if the consumer's relationship with the entity terminates during the 
five year period. While the statute states that the consumer's election "to prohibit the 
making of solicitation shall be effective for at least 5 years . . ."60 nothing in the statute 
appears to mandate the extension of the opt-out if the consumer's relationship with an 
entity terminates during that period. The MBA suggests that the regulation hew closely 
to the text of the statute in this regard. 


12) Consolidated and Equivalent Notices (12 C.F.R. § xxx.27) 


The new regulations will allow opt-out notices to be consolidated with other notices, such 
as Gramm-Leach-Bliley Act ("GLB") notices. The Agencies have requested comment 
regarding whether consolidation would be helpful to consumers; whether they have 


58 12 C.F.R. § xxx.26(a) . 
59 As noted above o n page 3, F A C T A does not e m p o w e r the Agencies to determine wh ich entity is 
required to provide the notice. In addition, to the extent that the regulat ions focus o n the identity of the 
person providing the notice, the regulat ions stray f rom the regulat ions ' miss ion - ensuring that consumers 
are able to control the use of eligibility information in developing and provid ing solicitations. Id. 
60 F C R A § 624(a)(3)(A). 
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provided sufficient guidance on consolidated notices; and whether the notices will be 
consolidated with GLB Act privacy notice or the FCRA notices under 603(d)(2)(A)(iii).61 


The MBA believes that notice consolidation can be beneficial to consumers. Combining 
the notices increases the likelihood that consumers will read them while reducing the cost 
of compliance by allowing companies to make one mailing for several required notices, 
requiring less paper and postage.62 Sending several disclosures, particularly those 
touching on different aspects of consumer privacy, may confuse consumers and/or 
increase the likelihood that a consumer will simply ignore them. As noted above, 
Congress specified that notices may be consolidated. 


13) "Constructive Sharing" of Information 


The Agencies propose that, if a company sends out information on behalf of an affiliate 
to all its customers (or at least without regard to "eligibility" information), it would not be 
subject to this rule. The MBA supports this interpretation because it is consistent with 
both the statutory text and the policy behind Section 624. The Agencies have expressed 
concern that this exception could lead to "constructive sharing" of the information: 


The Agencies invite comment on whether, given the policy objectives of 
section 214 of the FACT Act, proposed paragraph (a) should apply if 
affiliated companies seek to avoid providing notice and opt-out by 
engaging in the "constructive sharing" of eligibility information to 
conduct marketing. For example, the Agencies request commenters to 
consider the applicability of paragraph (a) in the following circumstance. 
A consumer has a relationship with a bank, and the bank is affiliated with 
an insurance company. The insurance company provides the bank with 
specific eligibility criteria, such as consumers having combined balances 
in excess of $50,000, and average monthly demand deposit accounts in 
excess of $10,000, for the purpose of having the bank make solicitations 
on behalf of the insurance company to consumers that meet those criteria. 
Additionally, the consumer responses provide the insurance company with 
discernible eligibility information, such as a response form that is coded to 
identify the consumer as an individual who meets the specific eligibility 
criteria.63 


This "constructive sharing" should not be a concern under the proposed regulations. 
First, Section 624 restricts an affiliate's use, not sharing, of information absent the 
consumer's decision to not opt-out from such use. At the time of the solicitation, the 
affiliate does not know the identity of any of the individuals that are receiving the 


61 See 69 Fed. Reg at 42513. 
62 See id. These savings, however, will only be realized by those companies who are in fact already 
subject to other regulatory requirements that require mailings, such as the Gramm-Leach-Bliley Act and its 
implementing regulations. See, e.g., 16 C.F.R. Part 313. 
63 69 Fed. Reg. at 42507. 
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accounted for. At the very least, systems will need to be designed and implemented to 
track opt-outs, which may be handled differently from any other responses received from 
consumers in GLB compliance efforts. Moreover, as noted above, complying with the 
new regulations will require significant database programming, coordination across 
several business entities, legal and managerial review, employee training and business 
process changes. Discussions with our members reveal that these changes will be neither 
quick nor inexpensive. Accordingly, the total costs of complying will be much greater 
than the estimates shown in the NOPR. 


In addition, the Agencies implicitly acknowledge that the 18 hour estimate does not 
accurately reflect the burden needed to implement the systems described above. Because 
the "average" figured is reduced by including the compliance "burden" of the estimated 
significant number of companies that the Agencies believe will not need to provided 
these notices.70 In other words, the average of hours per company providing the notice 
likely is significant more than 18 hours. 


The new opt-out created by Section 624 differs from both of the opt-out rights that have 
previously existed under federal law. The existing GLBA opt-out from sharing of 
information does not apply to sharing any type of information with affiliates. The 
existing right in FCRA to opt-out of sharing of information with affiliates applies only to 
the sharing of "consumer report" information, including information from credit reports 
and, according to the Agencies, financial information, such as the consumer's income, 
assets, or credit history, that is obtained from sources such as the consumer's credit 
application. The existing FCRA right does not apply to the sharing of "transacton-and­
experience" information with affiliates. Therefore, an organization in which affiliates do 
not share information about consumers with unaffiliated third parties and only share 
transaction-and-experience experience with their affiliates has not previously needed an 
opt-out procedure. 


Many of our members, including some relatively large mortgage bankers and servicers, 
had previously chosen not to share information with unaffiliated third parties (triggering 
the GLB opt-out right) or to use "consumer report" information from affiliates (triggering 
the FCRA opt-out right). Some of these companies, however, have been using 
transaction-and-experience information from affiliates to target their marketing efforts. If 
they wish to continue doing so, they will have to make major investments in revising 
their systems and training employees in avoiding solicitations of consumers who have 
opted out. If they choose not to continue using affiliate information for marketing 
purposes, they will have to find other, more costly ways to acquire new customers. 


To give some idea of the magnitude of these costs, one MBA member, a medium-sized 
mortgage banker that is part of a large diversified financial organization (but itself is not 
among the top ten mortgage originators or mortgage servicers in the country) estimates 
that it would cost it at least $5 million in direct costs to modifying its data warehouse 
computer system to accommodate the opt-outs and to send disclosures to all customers of 


Id. at 42513-14. 
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the organization. The company also believes that it would incur hundreds of thousands 
of dollars in indirect costs resulting from diverting management's attention from other 
tasks. If, on the other hand, that single company were to decide to abandon its use of 
affiliate information in obtaining customers, it believes that it would lose tens of millions 
of dollars in revenue that it now obtains from cross-selling to customers of its financial 
affiliates. If these costs are projected to the entire mortgage industry, it is easy to 
conceive of hundreds of millions or even billions of dollars of added expense or lost 
revenues generated by Section 624. 


Even companies that are now providing either GLBA or FCRA opt-out notices will incur 
significant costs in modifying their systems, for two reasons. First, unlike the GLBA opt-
out right, the Section 624 opt-out applies to sharing of information with affiliates, and, 
therefore, affects organizations that give their member companies access to a common 
database containing information from different corporate entities. Second, unlike the 
existing FCRA opt-out right, the Section 624 opt-out right applies to transaction-and­
experience information - the day-to-day record of a customer's transactions with the 
institution. Many companies that maintain common databases have complied with the 
existing FCRA opt-out right by flagging accounts in a way that prevents employees of 
affiliates from accessing "consumer report" information (such as a FICO score or 
information from a credit application), while still giving them access to daily transaction 
information from affiliates. It will be much more difficult to comply with Section 624 by 
blocking transaction-and-experience information based on which corporate entity was the 
source of the information, because employees may need that information to service the 
account. For example, if a bank deposit customer maintains a HELOC with an affiliated 
mortgage company, the bank may allow automatic transfers to make each month's 
minimum payment. In that situation, both the bank and the mortgage company may need 
access to information about both the deposit account and the HELOC balances in order to 
confirm whether the payment was made or resolve disputes.71 


But employees of the mortgage company may wish to use some of the same information 
in the common database to solicit business from the consumer. For example, a loan 
officer employed by the mortgage company may wish to contact bank customers and 
solicit mortgage business from them. The mortgage company will now have to take steps 
to make sure that loan officers do not use the information in the database that comes from 
an affiliate in connection with marketing solicitations, if the consumer has exercised the 
Section 624 opt-out right. This will involve software modifications to identify both the 
data items that come from an affiliate and flag any accounts in which the consumer has 
opted-out, as well as training of employees in understanding when they may and may not 
use the information. 


 This type of use of affiliate information is, of course, specifically permitted under the proposal. See 
proposed 12 C.F.R. § xxx.20(b)(3). 


71
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For these reasons, the Agencies should revisit their estimates of the time and effort of 
compliance with the proposed regulations when finalizing these rules. 


15) Conclusion 


The MBA thanks the Agencies for the opportunity to provide comments on the proposed 
affiliate data sharing regulations. Should you have any questions, please do not hesitate 
to contact Mary Jo Sullivan at 202.557.2859. 


Most sincerely, 


Jonathan L. Kempner 
President and Chief Executive Officer 


 Moreover, as noted above in section 7), the Agencies should account for the time necessary to design, 
test and implement the compliance systems when establishing the mandatory compliance date. 
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Ms. Jennifer J. Johnson, Secretary Mr. Jonathan G. Katz, Secretary 
Board of Governors of the Federal Securities and Exchange Commission 


Reserve System 450 5th Street, N.W. 
20th Street and Constitution Ave., N.W. Washington, DC 20549-0609 
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Currency Office of the Secretary 


250 E. Street, S.W. Room H-I 59 (Annex Q) 
Mail Stop 1-5 600 Pennsylvania Avenue, N.W. 
Washington, DC 20219 Washington, DC 20580 


RE: FACT Act Affiliate Marketing Rule 
F.T.C. Matter No. R411006 
O.C.C. Docket No. 04-16 
F.R.B. Docket No. R-1203 
S.E.C. File Number S7-29-04 


Dear Sirs and Madams: 


Mellon Financial Corporation, Pittsburgh, Pennsylvania, appreciates the opportunity to 
comment on these proposed regulations. We think that the various agencies involved have 
done an excellent job of bringing order to a complex statutory scheme. Our only concern 
relates to the definition of "affiliate." This definition is extremely significant to large, 
diversified financial institutions, because it profoundly affects the flow of information 
between affiliated legal entities that are jointly involved in providing products and services 
to customers. 


It is important to understand that financial service enterprises often consist of large 
numbers of separate corporate entities, for a wide variety of reasons. The reasons may be 
legal, regulatory, historical, or tax-related, among others. But lines of business are often 
in-congruent with legal structures. Functional business areas frequently cross the 
boundaries between corporate entities. Many financial products and services could not be 
offered without the involvement of multiple legal entities. Furthermore, customers 
generally understand themselves to be dealing with the functional business area, and tend to 
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be largely unaware of the underlying patchwork of legal entities. We believe that public 
concern over affiliate information sharing is not directed toward information crossing 
corporate entity lines per se, but rather toward information sharing between unrelated and 
dissimilar areas of a large organization. 


Recognition of this fact recently led the State of California to take a progressive approach 
in defining the concept of an "affiliate" in its recently enacted Financial Information 
Privacy Act. It is instructive that the California law places no restrictions on information 
sharing between affiliates so long as (1) they are regulated by the same or similar 
functional regulators; (2) they are involved in the same broad line of business, i.e., 
insurance, banking, or securities; and (3) they share a common brand identity.* 


* California Financial Code §4053(c): "Nothing in this division shall restrict or prohibit the 
sharing of nonpublic personal information between a financial institution and its wholly owned 
financial institution subsidiaries; among financial institutions that are each wholly owned by the 
same financial institution; among financial institutions that are wholly owned by the same holding 
company; or among the insurance and management entities of a single insurance holding company 
system consisting of one or more reciprocal insurance exchanges which has a single corporation 
or its wholly owned subsidiaries providing management services to the reciprocal insurance 
exchanges, provided that in each case all of the following requirements are met: 


"(1) The financial institution disclosing the nonpublic personal information and the financial 
institution receiving it are regulated by the same functional regulator; provided, however, that 
for purposes of this subdivision, financial institutions regulated by the Office of the 
Comptroller of the Currency, Office of Thrift Supervision, National Credit Union 
Administration, or a state regulator of depository institutions shall be deemed to be regulated 
by the same functional regulator; financial institutions regulated by the Securities and 
Exchange Commission, the United States Department of Labor, or a state securities regulator 
shall be deemed to be regulated by the same functional regulator; and insurers admitted in this 
state to transact insurance and licensed to write insurance policies shall be deemed to be in 
compliance with this paragraph. 


"(2) The financial institution disclosing the nonpublic personal information and the financial 
institution receiving it are both principally engaged in the same line of business. For purposes 
of this subdivision, "same line of business" shall be one and only one of the following: 


"(A) Insurance. 
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We strongly urge the introduction of a similar concept into the FCRA definition of 
"affiliate." The resulting removal of impediments to the normal movement of information 
would be beneficial to consumers and financial institutions alike, reducing costs while 
enabling organizations like Mellon, where products and services are sold by functional 
business areas that include segments of multiple legal entities, to better serve their 
customers. 


We would also point out that we do not think such a regulatory definition of "affiliate" 
would be inconsistent with existing terminology in FCRA or in the FACT Act. Those acts 
simply refer to "persons" that are affiliated or related by common ownership or corporate 
control. FCRA defines the term "person" to mean "any individual, partnership, 
corporation, trust, estate, cooperative, association, government or governmental subdivision 
or agency, or other entity." (15 U.S.C. §1681a(b).) The phrase "or other entity" suggests 
that there is no reason why the regulations must interpret "person" as equivalent to "legal 
entity," even in circumstances where multiple legal entities form one functional entity. 


Nor do we see any insurmountable difficulties arising from a disparity in the definitions of 
"affiliate" in the Gramm-Leach-Bliley privacy regulations and the FCRA. It would be 
necessary to observe the more restrictive GLB definition of affiliate with respect to certain 


"(B) Banking. 


"(C) Securities. 


"(3) The financial institution disclosing thenon-public personal information and the financial 
institution receiving it share a common brand, excluding a brand consisting solely of a 
graphic element or symbol, within their trademark, service mark, or trade name, which is 
used to identify the source of the products and services provided. 


"A wholly owned subsidiary shall include a subsidiary wholly owned directly or wholly 
owned indirectly in a chain of wholly owned subsidiaries. 


"Nothing in this subdivision shall permit the disclosure by a financial institution of medical 
record information, as defined in subdivision (q) of Section 791.02 of the Insurance Code, 
except in compliance with the requirements of this division, including the requirements set 
forth in subdivisions (a) and (b)." 
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disclosures, but substantive restrictions on information sharing would be determined by the 
FCRA definition. 


If you would care to discuss the comments in this letter, please feel free to call 
the undersigned at 412-234-1537, or Charles F. Miller, Associate Counsel, at 412­
234-0564. 


Sincerely, 


Michael E. Bleier 
General Counsel 
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Dear Sir or Madam: 


The Attorneys General of Alaska, Arizona, Arkansas, California, Colorado, Connecticut, 
District of Columbia, Florida, Guam, Idaho, Illinois, Indiana, Iowa, Louisiana, Maine, Maryland, 
Massachusetts, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New 
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following comments in the above-mentioned matter. 
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If you have any questions, please do not hesitate to contact me, at (202) 326-6019. Thank 
ou in advance for your attention to this matter. 


Respectfully yours, 


y


is. Wvb*—­
. Cuevas 


Consumer Protection 
Project Manager and Counsel 


cc:	 OCC 
Amy Friend, Assistant Chief Counsel; Michael Bylsma, Director; Stephen Van Meter, 
Assistant Director; Patrick T. Tierney, Attorney, Legislative and Regulatory Activities 
Division; Carol Turner, Compliance Specialist 


Federal Reserve 
David Stein, Counsel; Minh-Duc T. Le, Senior Attorney; Ky Tran-Trong, Senior 
Attorney; Krista P. DeLargy, Senior Attorney; Thomas Scanlon, Counsel 


FDIC 
Ruth R. Amberg, Senior Counsel; Robert A. Patrick, Counsel; Richard Schwartz, 
Counsel; April Breslaw, Chief, Compliance Section; David P. LaFleur, Policy Analyst 
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Cindy Baltierra, Program Analyst; Richard Bennett, Counsel; Paul Robin, Special 
Counsel 


NCUA

Chrisanthy J. Loizos, Staff Attorney
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NEW MEXICO, NEW YORK, NORTH DAKOTA, OHIO, OKLAHOMA, OREGON,

PENNSYLVANIA, RHODE ISLAND, SOUTH CAROLINA, SOUTH DAKOTA,



TENNESSEE, VERMONT, WASHINGTON, AND WYOMING
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These comments are submitted to the Office of the Comptroller of the Currency, 
Board of Governors of the Federal Reserve System, Federal Deposit Insurance 
Corporation, Office of Thrift Supervision, and National Credit Union Administration 
(collectively "the Agencies") by the undersigned State Attorneys General ("the States") 
in response to the request for comment on proposed regulations to implement the affiliate 
marketing provisions in § 214 of the Fair and Accurate Credit Transactions Act of 2003 
(FACT Act). Section 214, which added new § 624 to the Fair Credit Reporting Act, 
generally prohibits using specified information obtained from an affiliate to make 
marketing solicitations unless the consumer has been given notice and an opportunity to 
opt out of such solicitations. 


We commend the Agencies for their efforts in developing a strong and workable 
rule. At the same time, we believe some modifications would make the rule more 
effective and better ensure that consumers have real choice and control over the 
solicitations they receive, as intended by the FACT Act. Experience with similar 
measures in our states, the complaints consumers send to our office, and the 
overwhelming public response to the Federal Trade Commission's and our own states' 
do-not-call lists provide ample evidence that consumers want and need simple and 
effective means of limiting solicitations, particularly those that come into their homes by 
telephone, mail, or electronically. We believe the proposed rule, with the modifications 
suggested here, will result in a final rule that meets this need. 


DEFINITIONS (§ -.3) 


"Pre-existing Business Relationship" (§ —.3(m)) 


The Agencies solicit comment on whether there are circumstances other than 
those listed in the proposed rule that should be included within the definition of "pre­
existing relationship." We strongly urge the Agencies to adopt this provision of the rule 
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as proposed, and to not add any exceptions. As written, § 624 and the proposed rule 
allow a business to send solicitations to a former customer for as long as 18 months after 
the customer relationship has ended, and as long as three months after a simple inquiry, 
even where the consumer has opted out. We believe these exceptions provide adequate 
leeway for businesses, and are unaware of any circumstances that would require adding 
more exceptions to the rule with respect to pre-existing business relationships. 


"Solicitation" (§ ~.3(n)) 


Section 624 and the proposed rule provide that "solicitation" does not include 
communications that are directed at the general public and distributed without the use of 
eligibility information from an affiliate. The Agencies seek comment on whether there 
are other communications they should determine do not meet the definition of 
"solicitation." We do not believe there are any such communications and that none 
should be added to the proposed rule. 


Comment is also requested on whether, and to what extent, tools used in Internet 
marketing, such as pop-up ads, are solicitations and whether further guidance is needed to 
address Internet marketing. We believe that such advertisements must be treated as 
solicitations if they are based on any eligibility information received from an affiliate. 


We suggest that the Agencies consider whether to clarify the proposed rule with 
respect to the provision that a "solicitation" means marketing "to a particular consumer." 
While we think it is clear that mass mailings of the same or similar marketing materials to 
a large group of consumers fall within the definition of a "solicitation," so long as the 
marketing is based on eligibility information received from an affiliate, the use of the 
term "particular" might be construed by some to require some more individualized 
approach. We, therefore, recommend the Agencies consider clarifying this portion of the 
proposed rule. 


AFFILIATE USE OF ELIGIBILITY INFORMATION FOR MARKETING (§ ­
.20) 


Applicability of the Proposed Rule to "Constructive Sharing" (§ --.20(a)(l)) 


Paragraph (a) of section —.20 generally requires that notice and opt out be 
provided where eligibility information is communicated to an affiliate that uses the 
information in making or sending solicitations. The Agencies invite comment on 
whether this paragraph should apply if affiliates seek to avoid the notice and opt-out 
requirement by engaging in "constructive sharing." An example is given of an insurance 
company with which a consumer has no relationship providing eligibility criteria to its 
affiliated bank for purposes of the bank making solicitations on behalf of the insurance 
company to bank customers who meet the criteria. In addition, it is assumed that the 
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insurance company would be able to identify consumers who were responding to the 
solicitation, and would, therefore, be aware that such consumers meet the eligibility 
criteria. 


We think it is clear that both the letter and spirit of § 624 require such a practice 
be subject to the notice and opt out requirement. To find otherwise would create a 
significant and unwarranted exception to the basic requirement that consumers be given 
the opportunity to opt out of marketing solicitations where eligibility information 
regarding a consumer has been provided to an affiliate for use in making or sending 
solicitations. 


It could not seriously be argued that where a mailing house sends out solicitations 
on behalf of a business, the mailing house and not the business is "making" the 
solicitation. Thus, in the example provided by the Agencies, the solicitation is, in reality, 
made by the insurance affiliate, even though the solicitation is mailed by the bank. So 
long as there is any means for the insurance affiliate to determine whether a consumer is 
responding to the offer sent out by the bank, then eligibility information has been 
communicated and used in making a marketing solicitation, and the proposed rule must 
apply. We, therefore, urge the Agencies to make clear that the notice and opt out must be 
provided in instances of "constructive sharing," as well as more direct sharing. 


Rules of Construction for Providing Notice and Opt Out (§ ~.20(a)(2)) 


The Agencies invite comment on whether a receiving affiliate should be allowed 
to give notice solely on its own behalf. As the Agencies correctly point out, a receiving 
affiliate is unlikely to be an entity from which the consumer would expect to receive such 
an important communication. A choice that is not properly communicated is really no 
choice at all. A receiving affiliate, therefore, should not be permitted to give notice 
solely on its own behalf. 


We request that the Agencies consider clarifying section ~.20(a)(2)(i). That 
provision allows the required notice to be given either in the name of an entity with 
which the consumer currently does or previously has done business, or a common 
corporate name shared by a group of companies that includes the name used by that 
entity. We are concerned that without further clarification or guidance, the underscored 
portion of this provision will result in less effective notices. 


Under the exception for a pre-existing business relationship, a person may make 
solicitations to a former customer for as long as 18 months after the customer relationship 
ends, without having to provide the opportunity to opt out of such solicitations. Given 
that the notice and opt-out requirement will not apply until 18 months after the customer 
relationship ends, we question whether there is any need to permit a notice to be provided 
in the name of a person with which a consumer "previously has done business." We 
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believe the Agencies' careful crafting of the proposed rule so as to ensure that notices 
will be provided in a name that will mean something to a consumer, thereby increasing 
the likelihood that a consumer will become aware of his/her opt-out right, will be 
rendered partially ineffective by permitting this important notice to be given by a 
company that a consumer may not have done business with for more than a year and a 
half. We, therefore, suggest the Agencies consider striking the phrase "or previously has 
done business" from section —.20(a)(2)(i). 


We believe the Agencies should consider clarifying other provisions regarding the 
name in which the notice is given. Section —.20(a)(2)(B)(2) allows a person to give 
notice in its name or a common name or names used by the family of companies; section 
—.20(a)(2)(C) permits a person to provide a joint notice with one or more affiliates, or 
under a common name or names used by the family of companies. We believe it is 
intended that where a person provides a notice under a common name or names used by a 
family of companies, that common name must be one that includes the name used by that 
person. We are concerned, however, that this is not sufficiently clear and, therefore, 
suggest that this requirement be made explicit in sections ~.20(a)(2)(B)(2) and (a)(2)(C). 


Oral Notice 


The Agencies solicit comment on whether there are circumstances where it is 
necessary and appropriate to allow oral notice and opt out, and how an oral notice can 
satisfy the statutory requirement for a clear and conspicuous notice. We do not believe 
an oral notice would meet the statutory requirement for a "clear, conspicuous, and 
concise" notice. A consumer is much less likely to receive and comprehend the 
information s/he needs to make an informed decision where the notice and opt out are 
oral, In addition, enforcement of the rule will be made more difficult if oral notice and 
opt out are allowed. For these reasons, we strongly urge the Agencies to require a written 
notice and opt out. 


Exceptions to the Proposed Rule (§ —.20(c)) 


The proposed rule incorporates the statutory exception for use of eligibility 
information received from an affiliate "in response to a communication initiated by the 
consumer" (section ~.20(c)(4)). The Agencies' section-by-section analysis of the 
proposed rule notes that, in order to come within this exception, "use of eligibility 
information must be responsive to the communication initiated by the consumer." This is 
an appropriate clarification of the exception, and is so important that we believe it should 
be incorporated into the rule itself. 


The Agencies also note in the section-by-section analysis that the time period 
during which solicitations remain responsive to a consumer inquiry will depend on the 
facts and circumstances. Although we agree generally with this statement, we believe 
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some outer time limit should be placed on making solicitations under this exception. We, 
therefore, suggest that sections (c)(4) and (c)(5) of the proposed rule be modified to 
provide that in no event may such solicitations be made for a period of more than 30 days 
after the consumer communication or request. We do not believe such a limitation will 
frustrate an entity's ability to respond to a consumer's application for or inquiry 
concerning a specific product or service offered by that entity because of the exception 
for a pre-existing business relationship. 


Mandatory Compliance Date (§ ~.20(e)) 


The FACT Act requires that the regulations become effective not later than six 
months after (the date on which they are issued in final form. The Agencies request 
comment on whether the mandatory compliance date should be different from the 
effective date of the final regulations. 


There should be no delay in implementing these important rights for consumers, 
and we urge that the compliance date be no later than the effective date. While we 
recognize that entities subject to the proposed rule will need some time to comply, it 
should be noted that § 624 was enacted approximately eight months ago. The statute 
itself sets forth the basic requirements; consequently, entities subject to the rule have 
already had considerable time to prepare to comply with the notice and opt-out 
requirements. 


CONTENTS OF OPT-OUT NOTICE (§ -.21) 


The proposed rule includes several model notices, and the section-by-section 
analysis provides the Flesch reading ease scores and Flesch-Kincaid grade level scores 
for each of the notices. We commend the Agencies for providing these scores and 
strongly urge that the proposed rule be modified to require that any notice used must 
obtain scores at least as good as those assigned to the model notices. Although we think 
a strong argument can be made for a mandatory form, we recognize that the Agencies 
wish to provide businesses with the flexibility to fashion their own notices. We see no 
reason, however, why those notices should not achieve the same level of readability as 
the model notices. 


REASONABLE OPPORTUNITY TO OPT OUT (§ -.22)



The proposed rule requires that consumers be given a "reasonable opportunity" to 
opt out following delivery of the opt-out notice. The Agencies note they believe this 
provision should be construed as a general test that avoids setting a mandatory waiting 
period. We must respectfully disagree. We believe consumers should be given at least 
45 days from date of mailing or other transmission of the notice to exercise their right to 
opt out of marketing solicitations. It is important to recognize that consumers do not 
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always receive or have time to consider and act on notices in a matter of days, or even 
weeks. Consumers may be ill or away from home, or may handle all bills and business 
correspondence only once a month. A mandatory waiting period of 45 days is the 
minimum that is fair and effective. Given the exceptions to the notice and opt-out 
requirement provided in the statute and the proposed rule that make it workable for 
businesses, we do not believe those businesses will be harmed by a 45-day waiting 
period. 


EXTENSION OF OPT OUT (§ -.26) 


The proposed rule provides that a consumer's election to opt out will remain in 
effect at least five years; but even after that period expires, a person may not make 
solicitations using eligibility information from an affiliate unless the person has given the 
consumer an extension notice and reasonable opportunity to extend the opt out. For the 
reasons set forth in the preceding paragraph, we believe this "reasonable opportunity" 
should be at least 45 days. 


We appreciate this opportunity to comment on the proposed rule, and thank you 
for your consideration of our views. 
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BY ELECTRONIC DELIVERY 


Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve System

20th Street & Constitution Avenue, NW

Washington, DC 20551 

Attention: Docket No. R-1203 



Robert E. Feldman 

Executive Secretary

Federal Deposit Insurance Corporation

550 17th Street, NW

Washington, DC 20429 

Attention: RIN 3064-AC73 



Office of the Comptroller of the Currency

250 E. Street, SW

Mail Stop 1-5 

Washington, DC 20219 

Attention: Docket No. 04-16 



Re:  FACT Act Affiliate Marketing Rule



To Whom It May Concern



JPMorgan Chase Bank and Bank One, N.A. and their affiliated companies, including, but 
not limited to, Chase Bank USA, N.A., Chase Manhattan Mortgage Corporation, Chase 
Manhattan Automotive Finance Corporation, Bank One Trust Company, N.A., and Banc One 
Acceptance Corporation (collectively referred to as “JPMC”) welcome the opportunity to 
comment on the above referenced notice of proposed rule making published in 69 Fed. Reg. 
42,502 on July 15, 2004 (the “Proposal”) by the above referenced agencies (the Agencies”). 







J.P. Morgan Chase & Co. is a leading global financial services firm with assets of $1.1 
trillion and operations in more than 50 countries. The firm is a leader in investment banking, 
financial services for consumers and businesses, financial transaction processing, asset and 
wealth management, and private equity. The U.S. consumer and commercial banking businesses 
currently operate under the Chase and Bank One brands. These businesses include retail banking, 
credit card, home and auto finance, small business, middle market and mid-corporate banking. 
Once the merger of the Chase and Bank One businesses are complete, the Chase brand will be 
used to serve 850,000 small businesses and 31,000 commercial businesses through 2,300 
branches in 17 states. It also will service 87 million credit cards. 


Background 


The FACT Act Section 214 added a new Section 624 to the Fair Credit Reporting Act 
(“FCRA”). In general, any person that receives (the “Receiving Affiliate”) from an affiliate 
information that would be a “consumer report” but for the exceptions to that definition in Section 
603(d)(2)(A) (“Eligibility Information”) may not use the information to make a solicitation for 
marketing purposes to a consumer about its products or services unless it is clearly and 
conspicuously disclosed to the consumer that the information may be shared for purposes of 
making solicitations and the consumer is provided an opportunity and simple method to opt out 
of receiving such solicitations.  Section 624 governs the use of information by an affiliate, not 
the sharing of information with or among affiliates. Section 624 also provides several instances 
in which Section 624 will not apply, for example in circumstances referred to as “pre-existing 
business relationship”, services providers, communications initiated by the consumer and 
solicitations authorized or requested by the consumer. 


In General 


JPMC believes the Proposal includes many provisions that properly reflect the statutory 
requirements and the congressional intent and we commend the Agencies in this regard. In 
particular, Section 624 of the FCRA is relatively specific and precise with respect to the 
obligations it imposes.  The clarity provided in the statute was the result of careful deliberation 
by Congress, and the statutory language reflects a clear congressional intent in most instances. 
JPMC believes that a final rule (“Final Rule”) that adheres closely to the statutory language will, 
in most instances, provide clear guidance to those subject to the Final Rule and provide the 
necessary protection to consumers. Accordingly, JPMC respectfully suggest that the Proposal 
should be modified to reflect more accurately the plain language of the statute as detailed in our 
comments below. 


Use of Examples 


The Proposal states that “[t]he examples in [the Proposal] are not exclusive.  Compliance 
with an example, to the extent applicable, constitutes compliance with [the Proposal].” JPMC 
commends the Agencies for providing guidance in the Proposal in the form of examples.  JPMC 
believes that the use of examples can be illustrative for persons seeking to comply with the Final 
Rule, and we urge the Agencies to retain the use of examples in the Final Rule.  JPMC also 
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believes that it is appropriate to provide that compliance with an example, to the extent 
appropriate, constitutes compliance with the requirements.  If the examples are to be useful, the 
Agencies must allow reliance on them for purposes of compliance.  Therefore, JPMC urges the 
Agencies to retain this section without revision. 


Definitions 


“Affiliate” 


The definition of an “affiliate” under the Proposal is “any person that is related by 
common ownership or common corporate control with another person.” The Supplementary 
Information notes that the FCRA has several variations of how an affiliate is described in the 
statute, and that the FACT Act and the GLBA also have varying approaches.  The 
Supplementary Information also describes the Agencies’ intent to “harmonize the various 
treatments of ‘affiliate’ and construe them to mean the same thing” and the Agencies’ desire for 
comment on “whether there is any meaningful difference between the FCRA, FACT Act, and 
GLB Act definitions.” 


JPMC urges the Agencies to adopt the definition of “affiliate” as it has in its regulation 
implementing Title V, Subtitle A of the GLBA (“GLBA Rule”). The GLBA Rule defines 
“affiliate” to mean “any company that controls, is controlled by, or is under common control 
with another company.” Although it would appear that this definition is generally consistent 
with the definition provided in the Proposal, JPMC believes it is important to eliminate any 
ambiguity with respect to how the Agencies defines “affiliate” across its regulations, and 
therefore the Final Rule should include a definition identical to the definition in the GLBA Rule. 


“Clear and Conspicuous” 


JPMC believes that the Agencies have based its definition of “clear and conspicuous,” at 
least in part, on the definition provided under the GLBA Rule and the Board’s proposal 
(subsequently rejected) to redefine “clear and conspicuous” in other contexts.  JPMC does not 
believe that these definitions provide an appropriate model for the Proposal.  An important 
difference between the proposal and the GLB Rule is that the GLBA Rule is predicated on 
enforcement solely through administrative action—not private rights of action.  However, in 
providing a similar definition to “clear and conspicuous” in the Proposal and the Supplementary 
Information, the Agencies will have created significant liability concerns for entities subject to 
Section 624, including class action liability.  The practical reality is that, if adopted, the Proposal 
will result in claims from the plaintiffs’ bar, which will view the Agencies’ definition and 
extensive official guidance as required elements of a “clear and conspicuous” disclosure. 
Entities seeking to avoid class action liability with respect to this requirement will feel pressured 
to treat the Supplementary Information as substantive requirements.  JPMC also notes that the 
Board has officially withdrawn its proposal with respect to redefining “clear and conspicuous” in 
the context of other regulations.  The Board withdrew the proposal in response to concerns about 
the compliance burdens and litigation risks generated by its proposal. 
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JPMC requests that the Agencies delete the definition of “clear and conspicuous” in its 
Final Rule.  Not only would this mitigate the compliance and litigation concerns described 
above, but JPMC does not believe a definition is necessary to ensure that consumers receive a 
clear and conspicuous notice as required under Section 624 of the FCRA.  In this regard, a 
similar “clear and conspicuous” affiliate sharing notice and opt-out requirement has operated in 
the FCRA for several years without a regulatory definition of “clear and conspicuous.” The 
Agencies have not provided any evidence that entities have not properly complied with this 
requirement, nor has it been the subject of significant litigation. 


“Eligibility Information” 


Section 624 of the FCRA pertains to the use of “information that would be a consumer 
report, but for clauses (i), (ii), and (iii) of Section 603(d) (2) (A)” of the FCRA.  Therefore, in 
order to be covered under the statute, the information would need to meet the “baseline” 
definition of a consumer report, i.e., bear on certain qualities such as credit worthiness and be 
collected, used, or expected to be used for certain eligibility determinations. Information that 
does not meet both of these criteria would not be covered by the statute.  JPMC is pleased that 
the Agencies have reflected this concept in the Supplementary Information. 


The Agencies, in their Proposal, intend to use the term “eligibility information” to 
describe information that would be a consumer report but for the exceptions in Section 603(d) 
(2) (A) of the FCRA. JPMC believes the Agencies should retain a relatively simple term, such 
as “eligibility information,” to describe the information covered by the Final Rule so long as this 
term does not to change the scope of information covered by Section 624(a) (1) of the FCRA, 
including the fact that the information would need to meet the baseline definition of a consumer 
report. With the above caveat, JPMC believes that a simpler approach is appropriate for purposes 
of understanding the Final Rule, and that using the more complicated language of the statute is 
not necessary. 


“Solicitation” 


JPMC believes that the Proposal has inadvertently misstated the types of marketing that 
would not be a “solicitation.” In this regard, the Proposal states that it would “not include 
communications that are directed at the general public and distributed without the use of 
eligibility information communicated by an affiliate.” (Emphasis added.)  In short, JPMC 
believes marketing should be excluded if it is directed at the general public or if it is distributed 
without the use of Eligibility Information.  The statute defines a “solicitation” as marketing “to a 
particular consumer that is based on an exchange of [Eligibility Information from one affiliate to 
another].” In other words, if the marketing is not “to a particular consumer” or if it is not based 
on use of Eligibility Information, it would not be a solicitation.  JPMC asks the Agencies to 
amend the Proposal accordingly. 
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Duties of the Disclosing Affiliate 


In General 


Congress amended the FCRA to prohibit a Receiving Affiliate from using Eligibility 
Information to make a solicitation unless the consumer has received a notice and opportunity to 
opt out. The FCRA, however, does not impose any direct obligation on a specific party to 
provide the consumer with a notice and opportunity to opt out.  Rather, the statute imposes 
liability only on the Receiving Affiliate if it uses Eligibility Information to make a solicitation 
without the consumer having received a notice and opportunity to opt out.  Therefore, under the 
plain language of the statute, the party disclosing the information (the “Disclosing Affiliate”), the 
Receiving Affiliate, or any other party could provide the consumer with such notice and 
opportunity to opt out. This construction makes it more likely that the consumer will receive a 
notice and provides flexibility to diversified entities to determine how best to provide the 
consumer with a notice and opportunity to opt out. 


In contrast to the statutory language, the Proposal imposes a requirement on a specific 
entity to provide the consumer with a notice and opportunity to opt out.  In particular, the 
Proposal requires the Disclosing Affiliate to provide a consumer with a notice and a reasonable 
opportunity to opt out before the Receiving Affiliate can use Eligibility Information to make a 
solicitation.  The Agencies explain that “[t]he statute is ambiguous because it does not specify 
which affiliate must provide the opt-out notice to the consumer.  The [Proposal] would resolve 
this ambiguity by imposing certain duties on the person that communicates the eligibility 
information and certain duties on the affiliate that receives the information with the intent to use 
that information to make or send solicitations to consumers.” 


JPMC respectfully suggests that the Agencies have mistaken the Congressional intent to 
provide flexibility with respect to the notice and opt-out process, and the statute’s focus on the 
Receiving Affiliate’s duties, as “ambiguity.”  The statute is not ambiguous.  In fact, the plain 
language of the statute imposes duties and liabilities solely on the Receiving Affiliate. The 
statute does not impose a duty on a specific party to provide the notice, nor does it need to do so 
in order to operate as intended.  JPMC strongly believes that the Final Rule should reflect the 
obligations imposed under the statute, and therefore we ask that the Agencies delete any 
obligation on a specific party to provide the notice and opportunity to opt out to the consumer. 
There is simply no statutory authority to impose liability on the Disclosing Affiliate. However, it 
is apparent from the “rules of construction” contained in the Supplementary Information that the 
Agencies recognize the value of allowing notice to be provided by different parties and in 
different ways. JPMC urges the Agencies to retain the flexibility set forth in their “rules of 
construction”. 


Form of Notice 


Section 624 of the FCRA requires simply that “it is clearly and conspicuously 
disclosed to the consumer that [Eligibility Information] may be communicated among 
[affiliates]”.  According to the Supplementary Information, the Proposal “contemplates 
that the opt-out notice will be provided to the consumer in writing or, if the consumer 
agrees, electronically.”  The Agencies, however, seek comment on whether “there are 
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circumstances in which it is necessary and appropriate to allow an oral notice.” 
(Emphasis added.) 


JPMC respectfully notes nothing in Section 624 of the FCRA requires that the 
notice be provided in writing. Furthermore, Congress modeled the notice requirement in 
Section 624 of the FCRA on the notice requirement in Section 603(d) (2) (A) (iii) of the 
FCRA that excludes certain information from the definition of a “consumer report” “if it 
is clearly and conspicuously disclosed to the consumer that the information may be 
communicated among [affiliates]”.  In using this language in the FACT Act, Congress 
recognized that companies have complied with Section 603(d)(2)(A)(iii) by providing 
oral notices and intended for the same result when it enacted the same language in 
Section 624 of the FCRA. 


The Agencies appear to express some concern with respect to oral notices by 
asking whether “there exists any practical method for meeting the ‘clear and 
conspicuous’ standard in oral notices.”  JPMC believes that, like with written notices, 
compliance with a “clear and conspicuous” requirement is a fact-based inquiry and 
establishes a goal that can be attained through oral notices. 


“Constructive Sharing” 


In the Supplementary Information the Agencies explain situations in which Section 624 
of the FCRA, and therefore the Proposal, would not be implicated.  For example, the Agencies 
state that “[s]ome organizations may choose to share eligibility information among affiliates but 
not allow the affiliates that receive that information to use it to make or send marketing 
solicitations.  In that case, [the Proposal] would not apply and an opt-out notice would not be 
required if none of the affiliates that receive eligibility information use it to make or send 
solicitations to consumers.” JPMC agrees with this interpretation, and we hope the Agencies 
will retain it in the Final Rule. 


The Agencies ask for comment on what they term “constructive sharing.” The 
Supplementary Information explains that the Proposal “would not apply if, for example, an 
insurance company asks its affiliated bank to include insurance company marketing material in 
periodic statements sent to consumers by the bank without regard to eligibility information.” 
JPMC agrees with this conclusion. 


The Agencies also invite comment on a different scenario (“Scenario #2”) 
involving a bank and its affiliated insurance company.  JPMC believes that the plain 
language of the statute, which also clearly defines the Congressional policy objectives, 
dictates that Scenario #2 described by the Agencies would not be subject to Section 624 
of the FCRA for the following reasons. 


As a primary matter, there is no exchange of Eligibility Information among 
affiliates in Scenario #2. In fact, it is the consumer who provides information to an 
affiliate that may reveal that the consumer has deposit balances.  Furthermore, 
information provided by a consumer about the consumer does not meet the “baseline” 
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definition of a consumer report, and therefore the information provided to the insurance 
company in the Agencies’ example is not Eligibility Information. 


Assuming, strictly arguendo, that a communication of information from the 
consumer to the insurance company should be deemed to be a communication of 
Eligibility Information from the bank to the insurance company, the Proposal would still 
not apply.  In order for Section 624 of the FCRA to apply, the Receiving Affiliate must 
use Eligibility Information obtained from the Disclosing Affiliate to make a solicitation 
for its own products or services to the consumer. However, in Scenario #2, the Receiving 
Affiliate (the insurance company) did not use Eligibility Information to make the 
solicitation.  The insurance company did not receive the Eligibility Information, to the 
extent it does at all, until after the solicitation has been made and the consumer has 
responded. 


JPMC also notes that the example provided by the Agencies would be expressly 
exempt from coverage under the statute. First of all, the party making the solicitation (the 
Bank) has a pre-existing business relationship with the consumer. Second, the use of 
Eligibility Information by the insurance company is in response to a communication 
initiated by the consumer.  In Scenario #2, there is no exchange of Eligibility Information 
between affiliates.  To the extent there is any exchange of information, it does not take 
place until the consumer initiates a communication with the insurance company in 
response to the marketing material.  Said differently, if the consumer does not respond, 
there is simply no conceivable argument to suggest that the insurance company receives 
Eligibility Information. 


Exceptions and Examples of Exceptions 


Section 624 of the FCRA includes several circumstances in which Section 624 
does not apply.  The Proposal includes variations on these exceptions, a few of which are 
addressed below. 


General 


The Proposal lists several exceptions to the notice and opt-out requirement that 
generally track the statutory exceptions in Section 624(a) (4) of the FCRA.  Importantly, 
these proposed exceptions are listed in the disjunctive in both section 624 and the 
Proposal.  Nevertheless, JPMC believes that the Agencies should state specifically that if 
any one exception applies then Section 624 and the Final Rule do not apply. 


Pre-existing Business Relationship 


Section 624(d) (1) states that “The term pre-existing business relationship means a 
relationship between a person, or a person’s licensed agent, and a consumer, based on-”. For 
some reason the Proposal fails to include the italicized phrase above. JPMC requests that the 
Agencies revise the Proposal to mirror the language of the statute. 
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The Proposal provides examples of situations that would qualify and would not qualify as 
a pre-existing business relationship.  One such example provides that if a consumer inquires 
about an affiliate’s products or services and provides contact information for receipt of this 
information, the affiliate can use Eligibility Information to make the consumer a solicitation 
within three months.  Although providing contact information may indicate that a consumer 
reasonably expects to receive solicitations this exception should not hinge on providing contact 
information or on the consumer’s expectation.  For example, in the context of an e-mail request, 
the contact information may be self-evident and the consumer may view it as unnecessary to 
provide that information a second time.  Similarly, the return address on an envelope or the 
captured telephone number of a consumer requesting information about products or services 
should be sufficient even if the consumer neglects to provide his or her address or telephone 
number. 


Finally, the Agencies specifically request comment on whether there are additional 
circumstances that should be included within the definition of pre-existing business relationship. 
JPMC believes that the term pre-existing business relationship should be defined to include 
relationships arising out of the ownership of servicing rights, a participation interest in lending 
and other similar relationships. 


Communications Initiated by the Consumer 


Although the language of the Proposal itself appears to implement the statutory 
exception, the Agencies’ discussion of this exception in the Supplementary Information 
and the examples used in the Proposal suggests otherwise.  In particular, the Agencies 
state that “[t]o be covered by the proposed exception, use of eligibility information must 
be responsive to the communication initiated by the consumer.  For example, if a 
consumer calls an affiliate to ask about retail locations and hours, the affiliate may not 
then use eligibility information to make solicitations to the consumer about specific 
products because those solicitations would not be responsive to the consumer’s 
communication.” The Agencies further opine that “[t]he time period during which 
solicitations remain responsive to the consumer’s communication will depend on the 
facts and circumstances.” 


JPMC strongly urges the Agencies to reject this interpretation in the Final Rule. 
First, JPMC does not believe that the Agencies’ interpretation implements the statutory 
language or the congressional intent of the law.  As noted above, the exception applies to 
the use of information in response to a communication initiated by a consumer.  Congress 
did not impose an additional qualifier, such as the Agencies have proposed, because the 
exception recognized that responses to consumer inquiries are not interruptions or 
intrusions into the consumer’s routine and, therefore, not the type of communications 
regulated under Section 624 of the FCRA.  The end result of such an interpretation will 
not be a reduction of interruptions in the consumer’s life, but a reduction in opportunities 
to learn of better products or lower costs. 


In addition, JPMC is also concerned that the Agencies’ interpretation creates a 
vague standard that will subject companies to inappropriate compliance risk.  The 
Agencies do not provide a clear definition of what will be “responsive” to the consumer, 
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nor can they.  The determination will vary by the facts and circumstances.  However, a 
company can never be certain that it will be in compliance with the law.  Furthermore, 
the standard proposed by the Agencies will not necessarily lend itself to customer service 
scripts and other methods of employee training.  Therefore, companies may be 
discouraged from making use of the exception granted by Congress for fear that customer 
service representatives do not know how to comply with the Agencies’ interpretation. 


The Supplementary Information also includes the Agencies’ view that if an 
affiliate calls the consumer and leaves a message for the consumer to call back, and the 
consumer calls the affiliate back, the consumer’s call would not constitute a 
communication initiated by the consumer.  JPMC disagrees.  If the consumer decides to 
initiate contact with a company, the exception should apply.  A call by a consumer is a 
communication initiated by the consumer, regardless of whether the consumer is 
responding to a television advertisement to “Call now!” or whether he or she is 
responding to a voice mail urging the same action.  The fact that the consumer has 
decided to call the affiliate is sufficient for purposes of the statute.  It would seem the 
consumer has ample opportunity to “opt out” of any solicitation from the affiliate by not 
picking up the telephone and calling the affiliate. 


Solicitations Authorized or Requested by the Consumer 


Congress provided an exception to the notice and opt-out requirements of Section 
624 of the FCRA if the Receiving Affiliate uses Eligibility Information for “solicitations 
authorized or requested by the consumer.”  In other words, Congress stated that if a 
consumer authorizes or requests the solicitations, a Receiving Affiliate’s use of Eligibility 
Information to make such solicitations would not be governed by Section 624. 


Although the statute provides only that the solicitations be “authorized” or 
“requested” by the consumer for the exception to apply, the Proposal requires that there 
be “an affirmative authorization or request by the consumer orally, electronically, or in 
writing to receive a solicitation.” The Agencies further explain in the Supplementary 
Information and the examples used in the Proposal that “a pre-selected check box or 
boilerplate language in a disclosure or contract would not constitute an affirmative 
authorization or request.” 


JPMC believes that the Proposal has inappropriately limited the scope of the 
exception provided in the plain language of the statute.  In this regard, Congress specified 
that the consumer need only authorize or request the solicitations.  Had Congress 
intended to create a more limited exception, such as requiring that the authorization or 
request be provided in a specific manner, it could have done so.  In fact, by declining to 
specify how the authorization or request should be presented by the consumer, Congress 
did not intend to narrow the scope of the exception.  JPMC does not believe it is 
appropriate for the Agencies to do so arbitrarily. 
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Prospective Application 


Congress provided that the requirements of Section 624 would not apply with 
respect to “information…received prior to the date on which persons are required to 
comply with” the Final Rule.  The prospective application of the law is necessary in light 
of the practical realities associated with complying with the new requirement.  In 
particular, it could be difficult for a family of companies to deconstruct its existing 
databases to determine the exact origin of information so that the statute could be applied 
appropriately to all information in the family’s possession.  It would be more reasonable 
to expect a family of companies to develop a compliance program on a prospective basis 
for information received by the entities within the corporate family after the mandatory 
compliance date. Therefore, Congress intended to exempt information that had been 
received by the family of companies prior to the compliance deadline. 


The Proposal provides that it “shall not prohibit your affiliate from using 
eligibility information communicated by you to make or send solicitations to a consumer 
if such information was received by your affiliate prior to” the mandatory compliance 
date provided in the Final Rule.  (Emphasis added.)  JPMC urges the Agencies to revise 
the Proposal to provide a prospective application of the Final Rule to information 
received by any entity within the corporate family prior to the mandatory compliance 
date.  JPMC believes that such an approach more faithfully reflects the statutory language 
and legislative intent.  If the Agencies retain the notion that the information must be 
received by the Receiving Affiliate prior to the mandatory compliance deadline, JPMC 
asks the Agencies to clarify that any information provided to a centralized database or 
repository that can be accessed by an affiliate, such as may be provided by a service 
provider, be deemed to have been provided to such affiliate for purposes of the 
prospective application of the Proposal.  Without this clarification it would be unclear 
whether companies would need to deconstruct their databases in a manner intended to be 
avoided by Congress. 


Reasonable and Simple Methods of Opting Out 


Congress required that any opportunity provided to the consumer to opt out be 
“simple.”  The Proposal has implemented this requirement by requiring the opt-out 
method to be “reasonable and simple.”  The Proposal then states that a company provides 
a “reasonable and simple method” to opt out if it does one of four things.  The Proposal 
also provides that a company does not provide a “reasonable and simple method” if it 
does one of three things. 


The Agencies were directed by Congress to provide “specific guidance regarding 
how to” provide a simple method of opting out.  In so doing, JPMC urges the Agencies to 
clarify that the Final Rule is providing examples of compliance.  As drafted, the plain 
language of the Proposal could be read to mean that the four methods listed for 
complying with the requirement are exclusive.  JPMC does not believe this was the 


10 
339822:v5 







Agencies’ intent.  Furthermore, JPMC strongly urges the Agencies to use the same 
examples for purposes of the Final Rule as are provided in the GLBA Rule.  It does not 
make sense that Congress would intend to allow coordinated and consolidated notices 
with respect to the Final Rule and the GLBA Rule but require different methods of opting 
out.  For example, the Agencies should delete the requirement to provide a self-addressed 
envelope under the Final Rule, since there is no similar requirement under the GLBA 
Rule. 


JPMC also requests that the Agencies clarify that if a reasonable and simple 
method of opting out is designated, a company is not required to honor opt out requests 
provided through other mechanisms.  For example, the GLBA Rule specifically states 
that a financial institution “may require each consumer to opt out through a specific 
means, as long as the means is reasonable for that consumer.”  For the reasons why the 
Agencies adopted this provision in the GLBA Rule, JPMC believes a similar provision is 
appropriate for the Final Rule. 


Duration and Effect of the Opt Out 


JPMC is also concerned with the Agencies’ interpretation of the statute in the 
context of relationships that terminate.  The Proposal states that if the consumer’s 
relationship terminates with the Disclosing Affiliate while the consumer’s opt out is in 
force, the opt out will continue to apply indefinitely unless revoked by the consumer. 
JPMC does not believe that such an approach is consistent with the statute, nor is it 
appropriate.  In this regard, Congress provided that a consumer’s opt out be honored for 
“at least 5 years.” JPMC is unaware of any authority for the Agencies to extend, by 
regulation, the duration of the opt-out period so long as it lasts for “at least 5 years.” 
JPMC also does not believe it is necessary to make the opt-out period permanent after the 
Disclosing Affiliate no longer has a relationship with the consumer. In particular, the 
statute provides sufficient assurances that the consumer must receive another notice and 
opportunity to opt out if the Receiving Affiliate wishes to use Eligibility Information to 
make a solicitation once the opt out expires. 


JPMC also believes that it is worth clarifying the application of the Proposal to 
circumstances when a consumer’s relationship is terminated but subsequently re-
established. In those circumstances, a new relationship is established that should not be 
dependent upon or subject to a prior opt out by the consumers. This approach is 
consistent with the GLBA Rule that provides “If the individual subsequently establishes a 
new relationship with the bank, the opt out direction that applied to the former 
relationship does not apply to the new relationship” (see GLBA Rule 40.7(g) (2)). 


Consolidated and Equivalent Notices 


The Proposal states that a notice required by the Final Rule may be coordinated 
and consolidated with any other notice or disclosure required to be issued under any other 
provision of law, including notices provided pursuant to the GLBA Rule.  The Proposal 
also provides that a notice or other disclosure that is equivalent to the notice required by 
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the Final Rule and that is provided to a consumer with disclosures required by any other 
provision of law satisfies the Final Rule.  These provisions are consistent with the statute, 
and JPMC urges that they be retained in the Final Rule. 


Effective Date 


The FCRA requires that the Final Rule be issued by September 4, 2004 and that it become 
effective no later than six months after it is issued.  The Agencies request comment on "whether 
there is any need to delay the compliance date beyond the effective date, to permit financial 
institutions to incorporate the affiliate marketing notice in their next annual GLB Act notice." 


JPMC believes that companies will need more than six months to review the Final Rule, 
determine how it will affect their business model, implement the necessary systems changes, and 
provide notices to consumers (as needed).  Therefore, although the Final Rule may become 
"effective" six months after it is issued, JPMC asks that compliance not be required for at least 
an additional six months, and longer if necessary to incorporate the affiliate marketing notice in 
the next GLBA notice provided after that time.  JPMC believes such an approach will provide a 
more appropriate time period for companies to comply with the Final Rule. JPMC also believes 
that Congress recognized that an effective date is not necessarily the same as a mandatory 
compliance date. In this regard, it is not uncommon for banking regulations to have effective 
dates and mandatory compliance dates that differ. Congress enacted the FACT Act will full 
knowledge of this practice.  Furthermore, the statute explicitly recognizes that the effective date 
may not necessarily be the date on which compliance is required (compare Section 624(a)(5) of 
the FCRA to Section 214(b)(4)(B) of the FACT Act). 


JPMC appreciates the opportunity to comment on this FACT Act Proposal regarding 
affiliate marketing.  If you have any questions or comments on this matter, please do not hesitate 
to contact the undersigned (212-552-1721) or Lynn Goldstein (312-732-5130). 


Sincerely, 


Jay N. Soloway 


cc:	 Federal Trade Commission 
Matter No. R411006 
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August 16, 2004 


Office of the Comptroller of the Currency 
250 E Street. S.W. 
Public Information Room 
Mail stop 1-5 
Washington, D.C. 20219 
Attention: Docket No. 04-16 


Mr. Robert E. Feldman 
Executive Secretary 
Attention: Comments/Executive 
Secretary Section 
Federal Deposit Insurance Corporation 
550 17th Street, N.W. 
Washington, D.C. 20429 
RIN 3064-AC73 


Ms. Jennifer J. Johnson 
Secretary 
Board of Governors of the 
Federal Reserve System 
20th Street and Constitution Ave., N.W. 
Washington, D.C. 20551 
Docket No. R-1203 


Mr. Jonathan G. Katz, Secretary 
Securities and Exchange Commission 
450 5* Street, N.W. 
Washington, D.C. 20549-0609 
S.E.C. File Number: S7-29-04 


Ladies and Gentlemen: 


BMO Financial Group appreciates the opportunity to comment to the Board of Governors of the Federal Reserve System (the 
"Board"), the Federal Deposit Insurance Corporation ("FDIC"), the Office of the Comptroller of the Currency ("0CC") and the 
Securities and Exchange Commission ("SEC") on the proposed regulations to implement section 624 of the Fair and Accurate 
Credit Transactions Act of 2003("FACT Act"). 


BMO Financial Group is a Canadian organization operating in the United States with three foreign banking offices, and under 
Harris Financial Corp., a financial holding company with assets of more than $38 billion (U.S.) at year-end 2003, 29 banks 
including Harris Trust and Savings Bank and several non-bank entities, two of which, Harrisdirect LLC and Harris Nesbitt Corp., 
are registered broker dealers. We offer a wide range of financial services including trust, retail and private banking, and investment 
services. 


We appreciate the Agencies soliciting comments on the proposed regulations. We generally support the comments submitted by 
the Financial Services Roundtable of which we are a member institution. We also offer the following additional comments. We 
offer the following additional comments for consideration in developing the final regulations. 
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Mandatory Compliance Date of Regulations 


The Agencies requested comment on what the mandatory compliance date should be and whether it should be different from the 
effective date of the final rules in order to permit institutions to incorporate the affiliate marketing notice into their next annual 
Gramm-Leach-Bliley Act ("GLBA") privacy notice. We support a mandatory compliance date that is different from the effective 
date of the regulations. It is recommended that the mandatory compliance date be no later than the first annual GLBA privacy 
notice mailing that is scheduled to occur after a six month period following the effective date of the regulations. It is important that 
financial institutions have flexibility during 2005 to incorporate the new notice and opt-out requirements into the GLBA notices 
which will then be provided to the consumer as part of the scheduled annual GLBA notice mailing. This will minimize consumer 
confusion as the consumer would not receive multiple privacy notices in 2005. Further, it minimizes financial institutions' 
expenses and ensures adequate time for development of appropriate compliance procedures. 


Exceptions to Affiliate Use of Eligibility Information for Marketing (Section .20) 


The Agencies invited comment on whether, given the policy objectives of the FACT Act, proposed paragraph .20(a) should apply 
if affiliated companies seek to avoid providing notice and opt-out by engaging in the "constructive sharing" of eligibility 
information to conduct marketing. We believe that the issue of "constructive sharing" should not trigger the notice and opt-out 
required under these proposed rules simply because a financial institution requests that an affiliate provide a marketing solicitation 
to the affiliate's customers. For example, if Affiliate B requests Affiliate A to provide a marketing solicitation describing a product 
or service offered by Affiliate B to a certain portion of Affiliate A's customer base (as determined by use of eligibility 
information) Affiliate B has not received eligibility information about the customers for purposes of making the marketing 
solicitation. The eligibility information has remained with the affiliate that has the relationship with the customer. The rationale 
that the responses to the marketing solicitation would provide Affiliate B with eligibility information does not take into account the 
fact that by responding, the customer is indicating an interest in the product or service and would reasonably expect Affiliate B to 
obtain information about the customer. The customer would likely expect that Affiliate B would contact the customer to follow-up 
on the response. Further, the customer would reasonably expect that he/she may be required to provide Affiliate B with additional 
personal information in order to apply for and obtain the product or service. 


The Agencies should give consideration to creating an additional exception under subsection .20(c) that permits the sharing of 
eligibility information among affiliates that are aligned under one line of business within their organization provided those 
affiliates share common management, branding, and are regulated entities (i.e., banking, securities, and insurance companies). 
Some institutions have their banking, brokerage, and financial planning operations organized as separate legal entities operating 
under one line of business in order to provide seamless service to their customers. In this approach, a customer's private banking 
relationship manager may discuss the customer's financial situation (including eligibility information) with "team" members that 
are employees of affiliated entities, but still service the customer's total relationship with the institution. The "team" can then 
recommend various products and possibly changes to the customer's financial plan based upon this information. A customer 
expects this type of service from the institution they trust to manage their financial matters. However, the proposed regulations 
may be interpreted to prohibit the customer's relationship manager from discussing eligibility information with other "team" 
members. 


We support the Agencies proposal that the provisions do not prohibit an affiliate from using eligibility information it has received 
from an affiliate to make or send marketing solicitation to a consumer if the information was received by the affiliate prior to the 
mandatory compliance date of these regulations. 


Reasonable Opportunity to Opt Out (Section .22) 


The Agencies should clarify that the requirement to give a consumer 30 days from the date the consumer is provided with the 
affiliate marketing notice to respond to the notice is only triggered once and that is when the initial notice is provided to the 
consumer. A new 30 day period should not be triggered for each required annual mailing of the notice. If a new 30 day period is 
required with each mailing, there would be a significant operations impact to ensure compliance with this provision. 
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Definition of Eligibility Information (Section .3(j) 


The Agencies should consider clarifying the definition of "eligibility information" to state that it excludes "identifying" 
information such as name, address, phone number, email address, Social Security Number and date of birth. For example, it should 
be permissible for a bank to give its brokerage company a list containing the names, addresses and phone numbers of all customers 
for a particular location without consideration for the consumers' opt-out of affiliate marketing preference provided that list does 
not contain eligibility information about the consumers. It is recognized that in a situation where the brokerage company requests a 
list of consumers from an affiliate that meet a minimum balance requirement would require that consumers' opt-out of affiliate 
marketing preference be honored in preparing the requested list. 


Definition of Solicitation (Section .3(n)) 


The Agencies should clarify the definition of "solicitation" to exclude specific types of communications with a consumer that are 
not intended to encourage a consumer to purchase or obtain a particular product or service. The types of events that would be 
excluded would include educational seminars, customer appreciation events, surveys, focus group invitations, newsletters and 
other communications that are educational in nature. Financial institutions that have a significant wealth management business 
frequently have events for purposes of educating their customers. Consumers would not necessarily view these types of 
communications as marketing solicitations even if provided by the affiliate. Based on our experience with applying do-not-mail 
preferences to these types of mailings, we have experienced complaints because the consumers want the invitations to these types 
of events but want to limit other forms of marketing solicitations. 


Definition of Consumer 


In creating the proposed regulations, the Agencies used the definition of "consumer" that follows the statutory definition in section 
603(c) of the Fair Credit Reporting Act. ("FCRA"). In finalizing these regulations, the Agencies should consider clarifying the 
definition of "consumer" to exclude individuals who are doing business with a financial institution for purposes other than 
personal, family or household purposes. This would make the definition consistent with GLBA and the intent of the FCRA. 


We thank you for allowing us the opportunity to provide you with comments on the proposed regulations. If you have any 
questions concerning this comment letter, or if we may otherwise be of assistance, please do no hesitate to contact us. 


Respectfully submitted, 


Paul V. Reagan 
Senior Vice President and U.S. General Counsel 
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Office of the Comptroller of the Currency 
250 E Street. S.W. 
Public Information Room 
Mail stop 1-5 
Washington, D.C. 20219 
Attention: Docket No. 04-16 


Mr. Robert E. Feldman 
Executive Secretary 
Attention: Comments/Executive 
Secretary Section 
Federal Deposit Insurance Corporation 
550 17th Street, N.W. 
Washington, D.C. 20429 
RIN 3064-AC73 


Ms. Jennifer J. Johnson 
Secretary 
Board of Governors of the 
Federal Reserve System 
20th Street and Constitution Ave., N.W. 
Washington, D.C. 20551 
Docket No. R-1203 


Mr. Jonathan G. Katz, Secretary 
Securities and Exchange Commission 
450 5* Street, N.W. 
Washington, D.C. 20549-0609 
S.E.C. File Number: S7-29-04 


Ladies and Gentlemen: 


BMO Financial Group appreciates the opportunity to comment to the Board of Governors of the Federal Reserve System (the 
"Board"), the Federal Deposit Insurance Corporation ("FDIC"), the Office of the Comptroller of the Currency ("0CC") and the 
Securities and Exchange Commission ("SEC") on the proposed regulations to implement section 624 of the Fair and Accurate 
Credit Transactions Act of 2003("FACT Act"). 


BMO Financial Group is a Canadian organization operating in the United States with three foreign banking offices, and under 
Harris Financial Corp., a financial holding company with assets of more than $38 billion (U.S.) at year-end 2003, 29 banks 
including Harris Trust and Savings Bank and several non-bank entities, two of which, Harrisdirect LLC and Harris Nesbitt Corp., 
are registered broker dealers. We offer a wide range of financial services including trust, retail and private banking, and investment 
services. 


We appreciate the Agencies soliciting comments on the proposed regulations. We generally support the comments submitted by 
the Financial Services Roundtable of which we are a member institution. We also offer the following additional comments. We 
offer the following additional comments for consideration in developing the final regulations. 
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Mandatory Compliance Date of Regulations 


The Agencies requested comment on what the mandatory compliance date should be and whether it should be different from the 
effective date of the final rules in order to permit institutions to incorporate the affiliate marketing notice into their next annual 
Gramm-Leach-Bliley Act ("GLBA") privacy notice. We support a mandatory compliance date that is different from the effective 
date of the regulations. It is recommended that the mandatory compliance date be no later than the first annual GLBA privacy 
notice mailing that is scheduled to occur after a six month period following the effective date of the regulations. It is important that 
financial institutions have flexibility during 2005 to incorporate the new notice and opt-out requirements into the GLBA notices 
which will then be provided to the consumer as part of the scheduled annual GLBA notice mailing. This will minimize consumer 
confusion as the consumer would not receive multiple privacy notices in 2005. Further, it minimizes financial institutions' 
expenses and ensures adequate time for development of appropriate compliance procedures. 


Exceptions to Affiliate Use of Eligibility Information for Marketing (Section .20) 


The Agencies invited comment on whether, given the policy objectives of the FACT Act, proposed paragraph .20(a) should apply 
if affiliated companies seek to avoid providing notice and opt-out by engaging in the "constructive sharing" of eligibility 
information to conduct marketing. We believe that the issue of "constructive sharing" should not trigger the notice and opt-out 
required under these proposed rules simply because a financial institution requests that an affiliate provide a marketing solicitation 
to the affiliate's customers. For example, if Affiliate B requests Affiliate A to provide a marketing solicitation describing a product 
or service offered by Affiliate B to a certain portion of Affiliate A's customer base (as determined by use of eligibility 
information) Affiliate B has not received eligibility information about the customers for purposes of making the marketing 
solicitation. The eligibility information has remained with the affiliate that has the relationship with the customer. The rationale 
that the responses to the marketing solicitation would provide Affiliate B with eligibility information does not take into account the 
fact that by responding, the customer is indicating an interest in the product or service and would reasonably expect Affiliate B to 
obtain information about the customer. The customer would likely expect that Affiliate B would contact the customer to follow-up 
on the response. Further, the customer would reasonably expect that he/she may be required to provide Affiliate B with additional 
personal information in order to apply for and obtain the product or service. 


The Agencies should give consideration to creating an additional exception under subsection .20(c) that permits the sharing of 
eligibility information among affiliates that are aligned under one line of business within their organization provided those 
affiliates share common management, branding, and are regulated entities (i.e., banking, securities, and insurance companies). 
Some institutions have their banking, brokerage, and financial planning operations organized as separate legal entities operating 
under one line of business in order to provide seamless service to their customers. In this approach, a customer's private banking 
relationship manager may discuss the customer's financial situation (including eligibility information) with "team" members that 
are employees of affiliated entities, but still service the customer's total relationship with the institution. The "team" can then 
recommend various products and possibly changes to the customer's financial plan based upon this information. A customer 
expects this type of service from the institution they trust to manage their financial matters. However, the proposed regulations 
may be interpreted to prohibit the customer's relationship manager from discussing eligibility information with other "team" 
members. 


We support the Agencies proposal that the provisions do not prohibit an affiliate from using eligibility information it has received 
from an affiliate to make or send marketing solicitation to a consumer if the information was received by the affiliate prior to the 
mandatory compliance date of these regulations. 


Reasonable Opportunity to Opt Out (Section .22) 


The Agencies should clarify that the requirement to give a consumer 30 days from the date the consumer is provided with the 
affiliate marketing notice to respond to the notice is only triggered once and that is when the initial notice is provided to the 
consumer. A new 30 day period should not be triggered for each required annual mailing of the notice. If a new 30 day period is 
required with each mailing, there would be a significant operations impact to ensure compliance with this provision. 
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Definition of Eligibility Information (Section .3(j) 


The Agencies should consider clarifying the definition of "eligibility information" to state that it excludes "identifying" 
information such as name, address, phone number, email address, Social Security Number and date of birth. For example, it should 
be permissible for a bank to give its brokerage company a list containing the names, addresses and phone numbers of all customers 
for a particular location without consideration for the consumers' opt-out of affiliate marketing preference provided that list does 
not contain eligibility information about the consumers. It is recognized that in a situation where the brokerage company requests a 
list of consumers from an affiliate that meet a minimum balance requirement would require that consumers' opt-out of affiliate 
marketing preference be honored in preparing the requested list. 


Definition of Solicitation (Section .3(n)) 


The Agencies should clarify the definition of "solicitation" to exclude specific types of communications with a consumer that are 
not intended to encourage a consumer to purchase or obtain a particular product or service. The types of events that would be 
excluded would include educational seminars, customer appreciation events, surveys, focus group invitations, newsletters and 
other communications that are educational in nature. Financial institutions that have a significant wealth management business 
frequently have events for purposes of educating their customers. Consumers would not necessarily view these types of 
communications as marketing solicitations even if provided by the affiliate. Based on our experience with applying do-not-mail 
preferences to these types of mailings, we have experienced complaints because the consumers want the invitations to these types 
of events but want to limit other forms of marketing solicitations. 


Definition of Consumer 


In creating the proposed regulations, the Agencies used the definition of "consumer" that follows the statutory definition in section 
603(c) of the Fair Credit Reporting Act. ("FCRA"). In finalizing these regulations, the Agencies should consider clarifying the 
definition of "consumer" to exclude individuals who are doing business with a financial institution for purposes other than 
personal, family or household purposes. This would make the definition consistent with GLBA and the intent of the FCRA. 


We thank you for allowing us the opportunity to provide you with comments on the proposed regulations. If you have any 
questions concerning this comment letter, or if we may otherwise be of assistance, please do no hesitate to contact us. 


Respectfully submitted, 


Paul V. Reagan 
Senior Vice President and U.S. General Counsel 
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Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal 


Reserve System 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 
Attention: Docket No. R-1203 


Becky Baker 
Secretary of the Board 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA 22314 


Regulation Comments 
Chief Counsel's Office 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC 20552 
Attention: No. 2004-31 


Robert E. Feldman 
Executive Secretary 
Federal Deposit Insurance Corporation 
550 17th Street, NW 
Washington, DC 20429 
Attention: RIN 3064-AC73 


Office of the Comptroller of the Currency 
250 E Street, SW 
Mail Stop 1-5 
Washington, DC 20219 
Attention: Docket No. 04-16 


Re: Fair Credit Reporting Affiliate Marketing Regulations 


Ladies and Gentlemen: 


Wells Fargo & Company ("Well Fargo") appreciates the opportunity to comment on the 
notice of proposed rulemaking (the "Proposed Rule") issued by the above-named agencies (the 
"Agencies") with respect to the affiliate marketing regulations implementing Section 214 of the 
Fair and Accurate Credit Transactions Act of 2003. Wells Fargo is one of the country's leading 
integrated financial services organizations. Wells Fargo includes a national bank with branches 
in 23 states, a consumer finance company, insurance agencies and brokerages, and securities 
broker-dealers and investment advisors. 
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Background 


The FCRA expressly permits the sharing of information between and among affiliated 
entities. For example, the FCRA permits financial institutions to share transaction or experience 
information between affiliated entities without limitation. The FCRA also permits financial 
institutions to share information that otherwise would be considered a consumer report with their 
affiliates if their customers are provided notice and an opportunity to opt out before this 
information is shared. Section 624 of the FCRA, as added by section 214 of the FACT Act, 
however, limits the ability of financial institutions to use certain information obtained from an 
affiliate for marketing purposes. Specifically, section 624(a)(1) of the FCRA states that "[a]ny 
person that receives from another person related to it by common ownership or affiliated by 
corporate control a communication of information that would be a consumer report, but for [the 
exceptions in] section 603(d)(2)(A), may not use the information to make a solicitation for 
marketing purposes to a consumer about its products or services, unless" the consumer is 
provided notice and an opportunity to opt out, and the consumer does not opt out. 


Section 214(b) of the FACT Act requires the Agencies, the Federal Trade Commission 
("FTC") and the Securities and Exchange Commission, with respect to the entities subject to 
their respective FCRA enforcement authority, to "prescribe [consistent and comparable] 
regulations to implement section 624 of the" FCRA. Although the Proposed Rule would 
implement section 624 of the FCRA, certain requirements of the Proposed Rule differ in nature 
and structure from the requirements of section 624 of the FCRA, as well as the privacy 
provisions of the Gramm-Leach-Bliley Act ("GLBA"), and raise questions as to the scope and 
operation of the affiliate marketing requirements in section 624. In sum, the new and unique 
provisions introduced in the Proposed Rule have no statutory basis in the FCRA or the FACT 
Act. 


For instance, the Agencies have raised questions about the ability of an entity to market 
to its own customers products or services of its affiliates. Wells Fargo believes that such 
restrictions are inconsistent with the plain language of the FACT Act and its intent. In addition, 
we suggest that the final rule follow the statute by making clear that the entity with the obligation 
to provide the required opt-out notice is the affiliate that receives and wishes to use information 
from its affiliates, while providing that entity with sufficient flexibility to have that notice sent by 
another affiliate and/or combined with notification sent on behalf of multiple affiliates. Other 
comments address a variety of additional issues, including the proposed exceptions, 
grandfathering of certain eligibility information, consent by customers who have previously 
opted out or during the opt out "waiting period," and the form, use and timing of the opt-out 
notice. Finally, Wells Fargo suggests that the Agencies provide additional time for mandatory 
compliance with the final rule. The final rule also should make it clear, as clearly intended by 
the statute, that an institution may incorporate the new FCRA opt-out notice into its GLBA 
privacy notice by allowing the new FCRA opt-out notice to be provided at the time of its next 
regularly scheduled GLBA notice. 
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The Final Rule Should Not Address Constructive Sharing 


The Agencies specifically request comment on whether the Proposed Rule should apply 
"if affiliated companies seek to avoid providing notice and opt-out by engaging in the 
'constructive sharing' of eligibility information to conduct marketing." As described by the 
Agencies, constructive sharing occurs when a financial institution uses its own information to 
make marketing solicitations to its own customers concerning an affiliate's products or services, 
and the customers' responses provide the affiliate with discernible eligibility information about 
these customers. The term constructive sharing is not used in section 624 or any other provision 
of the FCRA or the FACT Act. However, the very structure of section 624 was designed to 
encourage financial institutions within the holding company structure to conduct marketing 
through an affiliate that has a pre-existing business relationship with its customers. Specifically, 
the pre-existing business relationship exception, as contrasted with the notice requirements 
imposed by section 624 on the use of eligibility information to market consumers with whom a 
financial institution does not have a pre-existing business relationship, creates an incentive to 
conduct marketing in holding companies through financial institutions with existing customer 
relationships. 


The Supplementary Information to the Proposed Rule ("Supplementary Information") 
presents the following, hypothetical example of constructive sharing: An insurance company 
provides an affiliated bank with specific eligibility criteria for the purpose of having the bank 
make solicitations on behalf of the insurance company to bank customers who meet those 
criteria; in addition, a consumer's response provides the insurance company with discernible 
eligibility information, such as a response form that is coded to identify the consumer as meeting 
the eligibility criteria. As discussed in further detail below, section 624 does not apply to this 
hypothetical example for several important reasons. Most importantly, the bank making the 
solicitation has a pre-existing business relationship with its customers and, thus, may make these 
marketing solicitations based on its information or information received from an affiliate or other 
third party. Similarly, if a bank customer responds to a solicitation directly to the insurance 
company, the insurance company also would then have a pre-existing business relationship with 
the bank customer due to the consumer's inquiry, and since the insurance company can then use 
all available affiliate information in marketing to that customer, the receipt of information 
through the customer simply cannot trigger the section 624 notice requirement. In addition, 
section 624 does not apply to the Agencies' hypothetical example because the bank would not 
use eligibility information received from an affiliate in order to make solicitations, but only 
would use its own information to make the solicitations. 


Section 624 Does Not Apply to Constructive Sharing 


Section 624 does not limit the sharing of information. Section 624 addresses only the use 
of information after it has been shared and not the sharing of information itself. In effect, section 
624, like the FTC Telemarketing Sales Rule, gives consumers the ability to opt out of certain 
marketing practices. Specifically, section 624 gives consumers the ability to opt out of the use of 
information that Congress deemed sensitive for direct marketing when conducted by affiliated 
companies. As such, the focus and terms of section 624 are much different than the focus of 
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general privacy legislation, such as the privacy provisions of title V of the GLBA that restrict the 
disclosure, as opposed to the use, of information. 


Section 624 of the FCRA applies only if five conditions are met: 


(1) An entity has received information from an affiliate; 
(2) this information would be a consumer report if the exceptions to the definition of 
consumer report in the FCRA for transaction and experience information and other 
information shared with affiliates did not apply; 
(3) the entity uses this information to make marketing solicitations to consumers; 
(4) the marketing solicitations are for the products or services of the entity receiving the 
information and making the solicitations; and 
(5) no exception under section 624 applies. 


If any one of these five conditions is not met, section 624 does not require notice and opt out 
before an entity may make a marketing solicitation to a consumer based on eligibility 
information received from an affiliate. 


The plain language of section 624 of the FCRA does not prohibit an entity from using its 
own information to solicit its own customers for the products or services of any third party, 
including an affiliate, regardless of which entity establishes the marketing criteria. Section 624 
applies only when an entity uses eligibility information received from an affiliate to make a 
marketing solicitation to a consumer. If an entity uses its own information to market an 
affiliate's products or services, the entity has not used eligibility information received from an 
affiliate, and section 624 does not apply. As a result, the entity may make a solicitation to a 
consumer without the consumer receiving notice and an opportunity to opt out. 


In constructive sharing, the entity making the solicitation does not receive eligibility 
information from an affiliate, and the entity on whose behalf the solicitation is made only 
receives information from a consumer's response after the solicitation has been made. 
Therefore, section 624 does not apply. Any other conclusion would mean that an entity could 
use eligibility information to market a non-affiliate's products and services to its own customers, 
but could not market the products or services of its affiliates to those same customers without 
triggering the section 624 notice requirement. The pre-existing business relationship exception 
was intended to avoid this obviously illogical result. 


Constructive Sharing is Covered by Section 624 Exceptions 


Even if one were totally to disregard the required conditions discussed above, section 624 
of the FCRA still would not apply to "constructive sharing" because one or more exceptions 
would apply. Section 624 expressly excludes from the notice and opt-out requirement any 
person who uses information to make marketing solicitations "to a consumer with whom the 
person has a pre-existing business relationship." The pre-existing business relationship 
exception is not limited to the institution's own products or services. Therefore, the notice and 
opt-out requirement does not apply when an entity is making marketing solicitations for an 
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affiliate's products or services to its own customers because the entity has a pre-existing business 
relationship with its customers. In constructive sharing, the pre-existing business relationship 
exception applies because an entity makes solicitations to its own customers with whom the 
entity has a pre-existing business relationship. Furthermore, when the affiliate on whose behalf 
the solicitations are made receives an application or inquiry from the consumer, which includes 
the consumer's response to the solicitation that leads to the so-called constructive sharing, that 
affiliate would be able to receive and use discernable information from affiliated companies in 
order to respond to the communication because the affiliate would then have a pre-existing 
business relationship with the consumer as a result of the consumer's inquiry. 


As a result of the pre-existing business relationship exception, the section 624 notice and 
opt-out requirement cannot apply to an entity that makes marketing solicitations to its own 
customers. Indeed, the literal language of the pre-existing business relationship exception goes 
well beyond constructive sharing. For example, if a financial institution obtains a list of an 
affiliate's customers from a common, shared datWells Fargose and applies its own criteria to this 
list, and then requests an affiliate with an existing business relationship to solicit its own 
customers for the financial institution's products on its behalf, section 624 should not apply, as 
long as the affiliate determines on its own whether or not to send the solicitations. In these 
circumstances, because the affiliate making the ultimate decision on whether to make the 
solicitation has a pre-existing business relationship with the consumer, section 624 does not 
apply. In this regard, the affiliate with the customer relationship that makes the decision whether 
or not to send the marketing solicitations still has a strong incentive to maintain that customer 
relationship and would take care not to harm that relationship by over aggressively marketing the 
products or services of its affiliates. 


In addition, as discussed below, the limitation in the servicing exception does not prohibit 
the affiliate from making solicitations on behalf of the financial institution, even though the 
financial institution could not make those solicitations on its own behalf. The servicing 
exception in section 624(a)(4)(C) states that "this subparagraph shall not be construed" to permit 
an entity to make a solicitation on behalf of an affiliate that could not otherwise provide the 
solicitation on its own behalf. Clearly, this limitation is limited to the servicing exception only. 
The exceptions in section 624 are listed in the disjunctive and, as a result, if any exception 
applies, section 624 and its notice and opt-out requirement does not apply. In no way does the 
limitation in the servicing exception limit the application of the pre-existing business relationship 
exception. 


The Policy Behind Section 624 Does Not Support Limiting Constructive Sharing 


Not only does the plain language of section 624 of the FCRA not apply, but also the 
policy and purpose behind section 624 does not support applying the notice and opt-out 
requirement to constructive sharing. The use of eligibility information by an entity to market an 
affiliate's products to its own customers does not raise the same concerns as an affiliate using the 
same information to market another entity's customers. An entity that makes marketing 
solicitations to its own customers has a strong incentive to maintain those customer relationships 
and will take care not to jeopardize those relationships by over aggressively marketing its 
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products or services. A recent study by the Secretary of the Treasury Department highlighted 
this point in its key findings. The study noted that "[m]ost businesses have a powerful market 
interest in not annoying their customers with unwanted solicitations, particularly businesses that 
value customer loyalty." An affiliate without a current customer relationship may see less to lose 
through aggressive marketing practices. The scheme of section 624 that limits the marketing 
practices of an affiliate without a customer relationship, but does not limit the marketing 
practices of the institution with a customer relationship, is based on this important distinction. 
Whether the notice and opt-out requirement applies depends on who markets the product not 
what the product is or whose product it is. Solicitations for the same product are treated 
differently depending on who makes those solicitations. 


Constructive Sharing is Beyond the Scope of Section 624 Rulemaking 


Section 214(b)(l) of the FACT Act requires the Agencies to "prescribe regulations to 
implement section 624 of the" FCRA. The Agencies are authorized and directed to write rules to 
implement the notice and opt-out requirement. If the Agencies prescribe rules to limit conduct 
that is not addressed by section 624, such as by limiting the ability of an entity to market its 
affiliate's products or services to its own customers, those rules should not be viewed as 
implementing section 624 unless the language of section 624 was ambiguous. As discussed 
above, the language of section 624 is plain and not ambiguous. As a result, if the final rule 
covers constructive sharing, that rule should not be viewed as implementing section 624. Wells 
Fargo believes that section 624 does not authorize the Agencies to address constructive sharing. 


The Final Rule Should Not Impose Responsibilities on a Financial Institution that Shares 
Eligibility Information with an Affiliate 


The Proposed Rule would impose responsibilities on a financial institution that shares 
consumer report and certain transaction and experience information (referred to in the Proposed 
Rule as "eligibility information") with an affiliate. Specifically, proposed section .20(a) 
would require that if a financial institution communicates eligibility information to an affiliate, 
the affiliate may not use this information to make or send solicitations to consumers, unless first 
the financial institution provides the consumers notice and an opportunity to opt out, and the 
consumers do not opt out. 


Wells Fargo believes that the final rule should not impose such a notice obligation on the 
financial institution that shares eligibility information with another affiliate. Section 624 of the 
FCRA does not establish a general restriction on the sharing of information with or among 
affiliates. Instead, section 624 only provides that an affiliate that receives eligibility information 
may not use this information to make marketing solicitations, absent an applicable exception, 
unless first the consumer is given notice and an opportunity to opt out. Specifically, section 
624(a)(l) states that "[a]ny person that receives [eligibility information from an affiliate] may 
not use the information to make a solicitation for marketing purposes." The Agencies 
acknowledge this exact point in the Supplementary Information. The Supplementary 
Information states that "[s]ection 624 governs the use of information by an affiliate, not the 
sharing of information with or among affiliates." In addition, the Supplementary Information 
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states that section 624 "is drafted as a prohibition on the affiliate that receives [eligibility] 
information from using such information to send solicitations, rather than as an affirmative duty 
imposed on the affiliate that sends or communicates that information." Although the Agencies 
emphasize this point in the Supplementary Information, the Proposed Rule nonetheless would 
impose an affirmative duty to provide an opt-out notice on a financial institution that shares 
eligibility information. While affiliated companies may well decide among themselves that it is 
most efficient to have the affiliate that shares the information also provide the notice, there 
simply is no basis whatsoever in the statute to obligate that affiliate to do so. 


Significantly, section 624 of the FCRA is covered by the FCRA private right of action 
provisions in sections 616 and 617. Under the Proposed Rule, a financial institution that shares 
eligibility information with an affiliate could be liable to a consumer if its affiliate uses this 
information to make a solicitation to the consumer and the financial institution first did not 
provide the consumer notice and an opportunity to opt out. By drafting the Proposed Rule as a 
prohibition on making certain solicitations unless the financial institution that shares the 
eligibility information provides an opt out notice, the Agencies would create a basis for civil 
liability against the sharing institution under section 624. 


As a result, under the Proposed Rule, a financial institution seeking to avoid exposure to 
civil liability would be required to pursue one of several courses of action before sharing 
eligibility information: require the affiliate to commit that it will not use the information for 
marketing purposes unless it provides the notice; always provide the notice before sharing 
eligibility information with an affiliate; or never share eligibility information. In many cases, 
none of these solutions is practical. Financial services holding companies typically have shared 
customer information databases that can be accessed by each affiliate, and nothing in section 624 
restricts their continued ability to maintain such datWells Fargoses. Even if the financial 
institution contracted with its affiliates concerning the use of eligibility information, the financial 
institution nonetheless may be exposed to potential liability for negligent noncompliance if the 
affiliate used the information to make a solicitation to a consumer who had not received notice 
and an opportunity to opt out. 


The only practical way to address the affiliate marketing limitation is by placing the sole 
duty to comply with section 624 on the affiliate using the information, as reflected in the statute 
itself. Moreover, because section 624 does not limit the ability of financial institutions to share 
eligibility information with affiliates, by imposing duties on financial institutions that share 
eligibility information, the Proposed Rule goes beyond the requirements of section 624 and 
unnecessarily would expose financial institutions to civil liability. The Proposed Rule is not 
consistent with the statutory language of, or the legislative intent behind, section 624. Wells 
Fargo believes that the final rule should not impose new duties on entities that share eligibility 
information with affiliates, as long as this sharing is permitted by section 603. 
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The Final Rule Should Not Require a Specific Entity to Provide the Notice 


Wells Fargo also believes that the final rule should not require a specific entity to provide 
the notice, but only should require that the consumer receive a notice before an affiliate may 
make a solicitation to the consumer based on eligibility information received from another 
affiliate. 


In this regard, the FCRA specifically contemplates that the affiliate receiving and using 
eligibility information to make marketing solicitations to consumers could provide the notice. 
Section 624(b) of the FCRA states that: 


A notice or other disclosure under this section may be coordinated and consolidated with 
any other notice required to be issued under any other provision of law by a person who 
is subject to this section, and a notice or other disclosure that is equivalent to the 
notice . . . and that is provided by a person described in subsection (a) to a consumer 
together with disclosures required by any other provision of law, shall satisfy the 
requirements of subsection (a). 


As a result, the Proposed Rule contradicts this plain, unambiguous language. The Agencies 
correctly point out in the Supplementary Information that the FCRA does not specify which 
entity must provide the opt-out notice. This lack of specification of the party who must provide 
the notice, however, has no effect on the clear language of section 624(b) that the affiliate using 
eligibility information received from an affiliate to make a marketing solicitation may provide 
the notice. 


The Agencies state that the FCRA and the FACT Act suggest that the notice should be 
provided by the entity that communicates the eligibility information. Specifically, the Agencies 
state that section 624(a)(1)(A) requires that the notice disclose to the consumer that "information 
may be communicated" among affiliates for the purpose of making solicitations, which the 
Agencies conclude suggests that the entity communicating the eligibility information must 
provide the notice. This statement, however, simply informs the consumer that an entity may 
make solicitations to the consumer based on information that it receives from an affiliate. 
Section 624 only provides that the consumer may opt out of the marketing use, and not the 
sharing, of eligibility information. 


The Agencies also note that section 214(b)(3) of the FACT Act requires the Agencies to 
consider existing affiliate sharing notification practices and provide for coordinated and 
consolidated notices. This provision does not imply that the entity sharing eligibility information 
with an affiliate must provide the notice. Congress only sought to ensure that the notice 
requirement would be consistent with existing disclosure practices and could be coordinated with 
other disclosures required by law. Requiring that the notice is provided before eligibility 
information received from an affiliate may be used to make a solicitation is fully consistent with 
coordination and consolidation with other notices, because it leaves that coordination to the 
institution or institutions providing the notices. 
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Wells Fargo believes that the final rule should not require any specific entity to provide 
the opt-out notice, but should only require that the consumer receive an opt-out notice that covers 
an affiliate's use of eligibility information for marketing purposes before a solicitation is made to 
the consumer. This approach would promote flexibility by allowing any affiliate to provide the 
notice. In addition, an affiliate may receive eligibility information without intending, or before 
deciding, to use this information to make solicitations. Allowing the entity that uses eligibility 
information to provide the notice would not require a determination to be made at the time the 
information is shared, or placed into a centralized database, whether later it will be used to make 
a solicitation. In addition, an entity that later decides to use this information for marketing would 
not be required to contact the affiliate that shared the information to have that affiliate provide 
the notice. Most importantly, allowing the entity that uses eligibility information received from 
an affiliate to provide the notice would be consistent with the plain language of section 624(b) of 
the FCRA. 


Exceptions to the Section 624 Notice and Opt-Out Requirement 


Proposed section .20(c) would list several exceptions to the notice and opt-out 
requirement that generally track the statutory exceptions in section 624(a)(4) of the FCRA. 
These proposed exceptions would provide that the notice and opt-out requirement does not apply 
when an entity uses eligibility information received from an affiliate: (1) to make or send 
solicitations to consumers with whom the entity has a pre-existing business relationship; (2) to 
perform services on behalf of an affiliate; (3) to respond to a communication initiated by a 
consumer; and (4) to respond to an affirmative authorization or request by the consumer. 
Importantly, these proposed exceptions are listed in the disjunctive in both section 624 and the 
Proposed Rule. Nevertheless, Wells Fargo believes that the Agencies should state specifically 
that if any one exception applies that section 624 and the final rule does not apply. 


Pre-Existing Business Relationship Exception 


Proposed section .20(c)(l) would provide an exception for a person that makes or 
sends a solicitation to a consumer with whom the person has a pre-existing business relationship. 
Proposed section .3(m) would define a "pre-existing business relationship" as a relationship 
between a consumer and a person that is based on one of three factors. First, a relationship based 
on a financial contract between the parties that is in force on the date that a solicitation is made 
or sent to the consumer would qualify as a pre-existing business relationship. Wells Fargo 
believes that the Agencies should clarify that a "financial contract" includes any in-force contract 
relating to a financial product or service covered by title V of the GLBA. 


Second, a relationship based on a consumer's purchase, rental or lease of the person's 
products or services, or a financial transaction with the person (including holding an active 
account or an in-force policy) during the 18 months preceding the date that a solicitation is made 
or sent to the consumer would qualify as a pre-existing business relationship. Although the 
Agencies provide an example of an insurance policy in the Proposed Rule, it is not clear at what 
point the 18-month time period begins with respect to other transactions. Wells Fargo believes 
that the Agencies should clarify that the 18-month period begins at the time that all contractual 
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responsibilities expire. In addition, it is not clear what constitutes an "active" account that would 
qualify as a pre-existing business relationship. Any account with outstanding contractual 
responsibilities on either side of an account relationship should be considered to be an active 
account, regardless of whether individual transactions occur or do not occur under the account. 


Third, a relationship based on a consumer's inquiry or application regarding the person's 
products or services during the three months preceding the date on which a solicitation is made 
or sent to the consumer would qualify as a pre-existing business relationship. The Agencies state 
in the Supplementary Information that with respect to consumer inquiries, the FCRA definition is 
similar to the "established business relationship" under the amended FTC Telemarketing Sales 
Rule, which the Agencies believe "suggests that it would be appropriate to consider the 
reasonable expectations of the consumer in determining the scope of this exception." As a result, 
the Agencies conclude that "an inquiry includes any affirmative request by a consumer for 
information, such that the consumer would reasonably expect to receive information from the 
affiliate about its products or services." Additionally, the Agencies state in the Supplementary 
Information that "[a] consumer would not reasonably expect to receive information from the 
affiliate if the consumer does not request information or does not provide contact information to 
the affiliate." 


Wells Fargo believes that this "expectation" standard requires a financial institution 
receiving an inquiry to hypothesize the consumer's state of mind. Further, in the Supplementary 
Information the Agencies state that in order for a consumer's inquiry to result in a pre-existing 
business relationship, the consumer must both request information and provide contact 
information. In practice, either of these actions should be sufficient to evidence the consumer's 
expectation that he or she will receive a solicitation. In addition, these terms suggest that 
specific language must be used for an inquiry to lead to a pre-existing business relationship. 


As proposed by the Agencies, the expectation standard would severely limit the inquiries 
and applications that would establish a pre-existing business relationship. Section 624(d)(l)(C) 
of the FCRA contains no such limitation on the types of inquiries or applications that would 
comprise a pre-existing business relationship. Under section 624(d)(1)(C), if a consumer has 
made any inquiry or application within the preceding three months, the pre-existing business 
relationship exception applies. For example, if a consumer inquires to an entity concerning 
reasonably identifiable products or services or indicates interest in products, the affiliate that 
offers those types of products or services should be considered to have a pre-existing business 
relationship with the consumer. 


Proposed section .20(d)(l) would provide examples of situations that would qualify 
and would not qualify as pre-existing business relationships. Proposed section .20(d)(1)(iii) 
states, for example, that if a consumer inquires about an affiliate's products or services and 
provides contact information for receipt of this information, the affiliate can use eligibility 
information to make the consumer a solicitation within three months. Although providing 
contact information may indicate that a consumer reasonably expects to receive solicitations, as 
noted above, this exception should not hinge on providing contact information or on the 
consumer's expectation. For example, in the context of an e-mail request, the contact 
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information may be self-evident and the consumer may view it as unnecessary to provide that 
information a second time. Similarly, the return address on an envelope or the captured 
telephone number of a consumer requesting information about products or services should be 
sufficient even if the consumer neglects to provide his or her address or telephone number. Also, 
the consumer may simply believe that an affiliate will have access to his or her contact 
information (as will often be the case because of common customer databases) or that the 
financial institution with which the consumer already has a relationship will provide it to the 
affiliate. 


Finally, the Agencies specifically request comment on whether there are additional 
circumstances that should be included within the definition of pre-existing business relationship. 
Wells Fargo believes that the term pre-existing business relationship should be defined to include 
relationships arising out of the ownership of servicing rights, a participation interest in lending 
and other similar relationships. 


Servicing Exception 


Proposed section .20(c)(3) would provide an exception for a person that uses 
eligibility information to perform services on behalf of an affiliate. Proposed section 


.20(c)(3) states that this exception is not to be "construed as permitting a bank to make or 
send solicitations on its behalf or on behalf of an affiliate if the bank or the affiliate, as 
applicable, would not be permitted to make or send the solicitation as a result of the election of 
the consumer to opt out." The servicing exception is a stand-alone exception designed to clarify 
that any affiliate can provide marketing services to another affiliate. When providing such 
services, the servicing affiliate cannot use information if the affiliate that has requested the 
services could not use that information without first providing notice. Obviously, if another 
exception applies, this caveat to the servicing exception has no application whatsoever. This, 
again, demonstrates the importance of the Agencies clarifying that the limitation in section 
624(a)(4)(C) only applies to the servicing exception. 


Consumer-Initiated Communications Exception 


Proposed section .20(c)(4) would provide an exception for a person that uses 
eligibility information "[i]n response to a communication initiated by the consumer orally, 
electronically, or in writing." The Supplementary Information indicates that to be covered by the 
consumer-initiated communication exception, "use of eligibility information must be responsive 
to the communication initiated by the consumer." The Supplementary Information also states 
that if a consumer calls an affiliate to ask about the affiliate's products or services, only 
"solicitations related to those products or services would be responsive to the communication 
and thus permitted under the exception." The concept of "responsive" is subjective and 
encourages a narrow reading of this exception. Consumers may not be familiar with the various 
types of products or services that are available and may rely on the financial institution to inform 
the consumer about available options and to offer guidance concerning the products or services 
that would best suit the consumer's needs. In addition, a consumer may not be familiar with 
which affiliate offers a specific product or service. Moreover, a financial institution should not 
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be limited in its ability to use eligibility information obtained from an affiliate to respond to a 
consumer who initiates a communication with that financial institution because that 
communication constitutes an inquiry which makes available an additional section 624 
exception. 


Moreover, the Proposed Rule's narrow concept of "responsiveness" contradicts the clear 
legislative history behind the consumer-initiated communication exception. The Senate bill, 
which went to the FACT Act Conference Committee to be reconciled with the House bill, 
included a narrower version of the consumer-initiated communication exception. Specifically, 
this Senate bill stated that the notice and opt-out requirement did not apply to a person "using 
information in direct response to a communication initiated by the consumer in which the 
consumer has requested information about a product or service."This language, however, did 
not emerge from the Conference Committee and, as a result, was not included as part of the 
FACT Act as enacted. As a result, section 624(a)(4)(D) of the FCRA, as added by section 214 of 
the FACT Act, states that the notice and opt-out requirement does not apply to a person "using 
information in response to a communication initiated by the consumer." The fact that the more 
restrictive language of the Senate bill was not agreed to in the Conference Committee or 
included in the FACT Act as enacted demonstrates clear congressional intent not to limit the 
consumer-initiated communication exception in the manner proposed by the Agencies. 


The Proposed Rule would provide examples of the consumer-initiated communication 
exception. For example, proposed section .20(d)(2)(i) indicates that if a consumer initiates a 
call to a securities affiliate concerning its products or services and provides contact information, 
the securities affiliate may use eligibility information from an affiliate to make solicitations in 
response to the call. Requiring that the consumer provide contact information suggests that the 
affiliate could not directly respond to the consumer's inquiry and make a solicitation over the 
phone on the same call. Rather, the affiliate would have to mail or e-mail a solicitation to the 
consumer. As in the case of the pre-existing business relationship exception, nothing in section 
624 requires that a consumer's communication include the consumer's contact information in 
order for the exception to apply. 


Proposed section .20(d)(2)(ii) would provide an additional example that if an affiliate 
makes an initial marketing call and leaves a message for the consumer to call back, the 
consumer's response is a communication initiated by the affiliate and not the consumer. Wells 
Fargo believes that a consumer's call is a communication "initiated" by the consumer, whether 
or not the consumer is responding to an affiliate's call or other communication, so long as the 
affiliate's message makes clear the purpose of the call. If an affiliate has left a message, the 
consumer is in a position to decide whether they want to return the call based on the product or 
service or the affiliate involved. If a consumer does not wish to receive a solicitation, he or she 
does not have to initiate a telephone call in response to the message. Moreover, by making the 
responsive inquiry, the consumer has triggered the pre-existing business relationship exception, 
and the requirements of section 624 no longer apply. 
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Consumer Affirmative Authorization or Request Exception 


Proposed section .20(c)(5) would provide an exception for a person that uses 
eligibility information "[i]n response to an affirmative authorization or request by the consumer 
orally, electronically, or in writing to receive a solicitation." This proposed exception does not 
follow the statutory language. Section 624(a)(4)(E) of the FCRA does not require the 
consumer's authorization or request to be "affirmative." The Proposed Rule and the 
Supplementary Information do not indicate how an authorization or request would be 
"affirmative," or the basis for adding this language, except to say that a preselected check box 
does not satisfy this requirement. Consumers are familiar with check boxes, and if a consumer 
has the ability to "unselect" a pre-selected check box, the exception should apply. More broadly, 
Wells Fargo believes that the exception should not be limited arbitrarily. A request or 
authorization can take many forms. Adding the requirement that a request or authorization be 
affirmative will only create uncertainty and needlessly complicate compliance. 


The Agencies should also make it clear that the authorization or request exception of 
proposed section .20(c)(5) applies to consumers who have previously opted out and during the 
thirty-day waiting periods of proposed section .22(b). An authorization or request under 
section .20(c)(5) is, in effect, a one-time "opt in" and should be controlling with respect to the 
particular situation in which it is given. Any other interpretation would result in the financial 
institution being unable to fulfill customer requests. 


In addition, Wells Fargo believes that the Agencies should clarify that a consumer's 
authorization or request does not have to refer to a specific product or service or to a specific 
provider of products or services in order for the exception to apply. As discussed above, the 
exception should apply if the consumer's authorization or request concerns a type of product or 
service or a type of provider of products or services. 


Grandfathering of Certain Eligibility Information 


Proposed section .20(e) would provide that the notice and opt-out requirement does 
not apply to the use of eligibility information shared by an affiliate to make or send solicitations 
to consumers if "such information was received by the" affiliate prior to the mandatory 
compliance date. This proposed language differs from the corresponding provision in section 
624. Section 624(a)(5) states that "the use of information to send a solicitation to a consumer [is 
not prohibited] if such information was received prior to the date on which persons are required 
to comply with regulations implementing this section." Section 624 does not limit the 
information that is grandfathered to eligibility information received by the affiliate that would 
use this information to make solicitations. Wells Fargo believes that the final rule should 
grandfather information that is received by any financial institution or other affiliate in a holding 
company, regardless of whether it has been shared with a specific affiliate or placed in a 
common customer database. 
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The Final Rule Should Not Define "Clear and Conspicuous " 


Proposed section .20(a)(i) would require a financial institution that shares eligibility 
information with an affiliate to provide a consumer "a clear and conspicuous notice" that the 
consumer's information may be communicated to, and used by, an affiliate to make marketing 
solicitations to the consumer. Proposed section .3(c) would define "clear and conspicuous" 
as "reasonably understandable and designed to call attention to the nature and significance of the 
information presented." Wells Fargo believes that the Agencies should not define "clear and 
conspicuous" in the final rule. 


Wells Fargo believes that the proposed definition of "clear and conspicuous" would 
significantly increase the risk of civil liability to financial institutions. As noted above, section 
624 of the FCRA is covered by the private right of action provisions in sections 616 and 617. 
Consequently, the proposed definition would expose financial institutions to liability, even if the 
opt-out notice is completely accurate and even if the consumer is not harmed. As a result, the 
inclusion of such a definition would foster litigation involving financial institutions without a 
corresponding benefit to consumers. The perils of this approach, especially in instances where 
civil liability applies, were more fully discussed in the many comment letters to the FRB in 
response to its proposal to apply a similar definition of clear and conspicuous to Regulations B, 
E, M and Z. The resulting recognition of the problems with specifying what it means for 
information to be "clear and conspicuous" led the FRB to recently withdraw that proposal. 
Wells Fargo believes that the FCRA affiliate marketing rulemaking is not the appropriate forum 
to experiment further with defining "clear and conspicuous." 


The Final Rule Should Permit Oral Notices 


In the Supplementary Information, the Agencies indicate that proposed section .20(a), 
which would require the affiliate providing eligibility information to provide the consumer 
notice, "contemplates that the opt out notice will be provided to the consumer in writing or, if the 
consumer agrees, electronically." The Agencies specifically request comment on whether there 
are circumstances in which it is necessary and appropriate to allow an oral notice. Wells Fargo 
believes that the final rule should permit oral notices. If an entity communicates with a 
consumer in person, an exception does not apply and section 624 would require a notice to be 
provided in order to make solicitations using eligibility information received from an affiliate, 
the entity should be permitted to provide the consumer an oral notice so that the entity can 
determine whether or not to offer the consumer a product or service at that time. However, if the 
final rule only permits the entity that shares the eligibility information to provide the notice, the 
affiliate communicating in person with a consumer could not use eligibility information on the 
consumer in offering the product or service on that same call even if the consumer fully consents 
to the affiliate doing so; instead, the affiliate would be required to terminate the call, provide the 
notice in writing, and then later call the consumer again. Congress could not possibly have 
intended such a result. 
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The Final Rule Should Permit Financial Institutions to Allow the Consumer to Opt Out at the 
Time of the Transaction 


Proposed section .22(a) would provide that before an affiliate may use eligibility 
information received from a financial institution, the financial institution "must provide the 
consumer with a reasonable opportunity, following the delivery of the opt out notice, to opt out." 
For example, proposed section .22(b)(l) would provide that a financial institution provides a 
consumer a reasonable opportunity to opt out if the financial institution "mails the opt out notice 
to a consumer and gives the consumer 30 days from the date the [financial institution] mailed the 
notice to elect to opt out by any reasonable means." Proposed section .22(b)(3), however, 
would permit a financial institution to provide a consumer the opt-out notice at the time of an 
electronic transaction "and request that the consumer decide, as a necessary part of proceeding 
with the transaction, whether to opt out before completing the transaction." 


Wells Fargo believes that the final rule should permit a financial institution to provide the 
opt-out notice at the time of the transaction and provide the consumer with the opportunity to 
decide whether to opt out as a necessary step in proceeding with the transaction. Clearly, the 
opt-out decision is no more important than the consumer's decision on the transaction itself, and 
there is no reason why the consumer's decision cannot be made at that time. 


The Final Rule Should Extend the Compliance Date 


The Supplementary Information indicates that the mandatory compliance date will be 
included in the final rules. The Agencies specifically request comment on whether the 
mandatory compliance date "should be different from the effective date of the final regulations." 
Section 214(b)(4)(B) of the FACT Act provides that the regulations will become effective within 
six months after being issued in final form. Wells Fargo believes that the final rule should 
provide at least an additional three months for compliance for new accounts, i.e., financial 
institutions would be given at least nine months to comply with the notice and opt-out 
requirement after the rule is issued in final form. This additional compliance time would assist 
financial institutions that must make significant changes to programs, practices and procedures in 
order to comply with the final rule. Financial institutions cannot design comprehensive 
compliance programs before the rules are issued in final form due to uncertainty surrounding the 
final language of the rules. This problem is illustrated by the many issues raised in this and other 
comment letters. Keep in mind, that it is not simply a question of designing the notice based on 
existing programs and practices. Financial institutions will have to reprogram their systems and 
redesign their privacy notices before the notices may be sent. 


In addition, the compliance deadline should take into account annual GLBA privacy 
notice obligations of financial institutions, and allow a gradual "roll-out" of the new FCRA opt-
out notices so that they may be incorporated into the GLBA notices and schedule. Wells Fargo 
believes that many institutions will coordinate and consolidate the affiliate marketing notice with 
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their annual GLBA privacy notice. Section 624 itself clearly contemplates such coordination. 
However, as a practical matter, the transition dates in section 624 are inadequate. Many GLBA 
notices are mailed after March of each year. Further, to the extent that the Proposed Rule is 
finalized later than the September date contemplated by the FACT Act, even more GLBA 
mailings for 2005 will have been provided. Accordingly, Wells Fargo believes that the Agencies 
should allow those financial institutions that will consolidate the affiliate marketing notice with 
the GLBA notice for existing customers to begin to comply with the final rule at the time that 
those institutions provide their next GLBA notice following the mandatory compliance date or 
December 31, 2005, whichever is earlier. This "roll-out" would allow many financial 
institutions to coordinate and consolidate the affiliate marketing notice with their "next" GLBA 
privacy notice, if the institutions so choose, consistent with the statutory directive that the 
affiliate marketing notice be "coordinated and consolidated with any other notice required to be 
issued under any other provision of law." In addition, this "roll-out" would also benefit 
consumers who would receive both the affiliate marketing notice and the GLBA privacy notice 
together and, therefore, could make all of their privacy choices at the same time. 


Exclusions from the Definition of "Solicitation" 


Proposed section .3(n)(1) would define a "solicitation" as marketing initiated to a 
particular person that is "[b]ased on eligibility information" received from an affiliate and 
"[i]ntended to encourage the consumer to purchase" a product or service. Nevertheless, 
proposed section .3(n)(2) would exclude from the definition of "solicitation" 
"communications that are directed at the general public and distributed without the use of 
eligibility information." 


Wells Fargo supports the Agencies' determination that communications that are directed 
at the general public should not be considered solicitations. However, the Agencies also should 
clarify that all communications that are directed at the general public do not qualify as 
solicitations, whether or not these communications were developed using eligibility information 
received from an affiliate. Section 624(d)(2) of the FCRA states that the term "solicitation" 
"does not include communications that are directed at the general public." The FCRA does not 
limit or qualify which communications directed at the general public are excluded. An entity 
should be permitted to use information received from affiliates to develop communications 
directed at the general public, including television ads. In addition, Wells Fargo believes that the 
final rule should clarify that a marketing solicitation that is distributed without the use of 
eligibility information received from an affiliate does not constitute a solicitation. 


The Final Rule Should Not Address Methods of Opt Out that are Not Reasonable or Simple 


Proposed section .23(b) would provide examples of methods of opting out that are not 
reasonable or simple. Because of the potential for private litigation based on section 624, 
WELLS FARGO believes that the final rule should not include these, or any other, examples of 
methods of opting out that are not reasonable or simple. The examples provided in proposed 
section .23(b), including requiring the consumer to write a letter to the financial institution, 
find no basis in section 624, which simply requires that the "the method provided [for opting out 
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must] be simple." These examples are likely to be used in litigation to argue that financial 
institutions are not meeting this standard. 


"Affiliate" Should be Defined as Defined in GLBA 


Proposed section .3(b) would define an "affiliate" as "any person that is related by 
common ownership or common corporate control with another person." The Supplementary 
Information indicates that this proposed definition "simplifies the various FCRA and FACT Act 
formulations [of the term affiliate]." Wells Fargo strongly supports the Agencies' efforts to 
simplify this definition. Wells Fargo believes that the most effective way to simplify this 
definition will be to make it completely consistent with the definition of the same term in the 
GLBA rules. The interrelationship between the GLBA and the FCRA is difficult enough without 
having different definitions of affiliate. 


Online Opt Outs are Not Always Feasible 


Proposed section .23(a)(3) would provide that a financial institution provides a 
consumer a reasonable and simple method for opting out if the financial institution "[p]rovides 
an electronic means to opt out, such as a form that can be electronically mailed or processed at 
the bank's Web site, if the consumer agrees to the electronic delivery of information." 
Conversely, proposed section .23(b)(3) would provide that a financial institution does not 
provide a consumer a reasonable and simple method for opting out if the financial institution 
"[r]equires the consumer who agrees to receive the opt out notice in electronic form only, such as 
by electronic mail or at the bank's Web site, to opt out solely by telephone or by paper mail." 
The Supplementary Information states that "a consumer who agrees to receive the opt out notice 
in electronic form only . . . should be allowed to opt out by the same or a substantially similar 
electronic form." 


Wells Fargo believes that a financial institution should be permitted to allow consumers 
to opt out by telephone or by paper mail after receipt of an electronic notice where it is 
technically necessary to do so. In some instances, a financial institution may not technically be 
able to permit consumers to opt out online. In these situations, financial institutions should not 
be limited to delivering opt-out notices by non-electronic means. The proposal to require 
electronic opt outs for electronic notices arbitrarily discriminates against the delivery of opt-out 
notices electronically; for example, financial institutions providing opt-out notices by mail are 
not required to receive reply forms by mail. 


The Final Rule Should Not Address "Sending" Solicitations 


Throughout the Proposed Rule, the Agencies refer to "making" or "sending" solicitations. 
For instance, proposed section .20(b) would prohibit an affiliate that receives eligibility 
information from using this information "to make or send" solicitations to a consumer. Wells 
Fargo believes that the Agencies should remove all references to "sending" solicitations from the 
final rule. Section 624 of the FCRA only concerns the use of eligibility information to "make" 
solicitations and does not address "sending" solicitations. By referring to sending solicitations, 
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the Proposed Rule would appear to apply the notice and opt-out requirement to servicers that 
send solicitations on behalf of another entity. Although it is not clear what the Agencies believes 
"send" refers to, reference to "send" would be redundant if it only covered the same use as 
"make." If "make" and "send" are not synonymous, the Agencies would be regulating conduct 
that is not addressed in section 624. 


Wells Fargo is grateful for the opportunity to comment on the Proposed Rule. If you have any 
questions regarding our comments, please contact the undersigned at (415) 396-0940 or 
mccorkpl@wellsfargo.com. 


Sincerely yours, 


Peter L. McCorkell 



http:mccorkpl@wellsfargo.com
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Mr. Robert E. Feldman 
Executive Secretary 
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550 17th Street, NW 
Washington, DC 20429 


Communications Division 
Public Information Room 
Office of the Comptroller of the Currency 
250 E Street, SW, Mail stop 1-5 
Washington, DC 20219 
Attention: Docket No. 04-16 


Ms. Becky Baker 
Secretary of the Board 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA 22314-3428 


Regulation Comments 
Chief Counsel’s Office 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC 20552 
Attention: No. 2004-31 


Ms. Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal Reserve 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 
Attention: Docket No. R-1203 


Re: Fair Credit Reporting Affiliate Marketing Regulations; Proposed Rule 
69 FR 42502 (July 15, 2004) 


Dear Sir or Madam: 


America’s Community Bankers (“ACB”) footnote 1 is pleased to comment on the proposed Fair Credit 
Reporting Affiliate Marketing Regulationsfootnote 2 issued by the federal banking agencies footnote 3. The 
proposed rule would implement the affiliate marketing notice and opt out provisions of the Fair 


footnote1 America's Community Bankers is the member-driven national trade association representing community banks that 
pursue progressive, entrepreneurial and service-oriented strategies to benefit their customers and communities. To 
learn more about ACB, visit www.AmericasCommunityBankers.com. 
footnote 2 69 Fed. Reg. 42502 (July 15, 2004). 
footnote 3 The proposal has been issued jointly by the Office of the Comptroller of the Currency (“OCC”); the Board of 
Governors of the Federal Reserve System (the “Federal Reserve”), the Federal Deposit Insurance Corporation 
(“FDIC”), Office of Thrift Supervision (“OTS”) and the National Credit Union Administration (“NCUA”), 
collectively referred to as the agencies. 



http://www.AmericasCommunityBankers.com
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and Accurate Credit Transaction Act of 2003 (the “FACTA)footnote 4. The proposal would require 
institutions that share customer information with corporate affiliates to provide customers with 
the ability to chose not to have such information used for marketing purposes. 


ACB Position 


Responsible information sharing practices allow community banks to facilitate transactions, 
protect their customers, understand customers’ financial needs, and improve overall customer 
service. The benefits from responsible information sharing can result in significant economic 
benefit for both consumers and financial institutions. ACB supports the efforts of the agencies to 
develop a regulation that satisfies the intent of the FACTA, while preserving the ability of 
community banks to share information among affiliates. 


While we generally support the proposal we have several specific concerns. ACB suggests the 
agencies: 


• Clarify some of the key definitions in the proposal; 
• Broaden the scope of pre-existing business relationships to better reflect the statutory 


language of FACTA; 
• Include guidance for “clear and conspicuous” disclosure; 
• Reconsider the requirements for electronic notices; and 
• Allow institutions at least one year to come into compliance. 


Background 


FACTA establishes a new restriction in the Fair Credit Reporting Act (the “FCRA”)footnote 5 for 
solicitations made for marketing purposes when those solicitations are based on information 
received from an affiliate. The restrictions apply to a broad category of customer information 
beyond what would traditionally be considered a consumer report. The proposal refers to this 
information as “eligibility information” and it includes transaction and experience information 
typically exempt from the definition of a consumer report. 


FACTA prohibits any business from using eligibility information obtained from an affiliate for 
marketing purposes without first providing the consumer with notice and an opportunity to opt 
out of receiving such marketing solicitations. Exceptions exist for customers with whom the 
affiliate has some sort of pre-existing business relationship and in cases where the customer 
initiates contact with the organization. 


The new affiliate marketing restrictions of FACTA are in addition to existing FCRA notice and 
opt-out requirements relating to sharing consumer report information among affiliates. 
Additionally, information-sharing restrictions with nonaffiliated third parties established by the 
Gramm-Leach-Bliley Act (the “GLBA”)footnote 6 continue to apply. As such, many institutions will be 


footnote 4 Pub L. No. 108-259 (2003). 
footnote 5 Pub. L. No. 91-508 (1970). 
footnote 6. L. No. 106-102, Title V (November 12, 1999). 
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subject to a minimum of three distinct privacy notice and information sharing requirements: (1) 
FCRA affiliate sharing; (2) FCRA affiliate marketing restrictions; and (3) GLBA privacy notices 
and third party opt out. 


Clarification of Key Definitions 


The proposal includes several key definitions that ACB suggests should be clarified in order to 
ensure regulatory compliance and minimize legal risks. Additionally, the definition section for 
the proposed OTS regulations is not consistent with the proposed definitions of the other 
agencies. For example, the proposed regulations for the Federal Reserve, OCC, FDIC and the 
NCUA all define the term consumer as “an individual.”footnote 7 In what appears to be an unintended 
omission, the proposed definition section of the OTS regulationsfootnote 8 omits the term. Several other 
key terms are similarly missing from the proposed OTS definitions section. ACB recommends 
that the OTS proposed regulations be revised to be consistent with that of the other regulators. 
ACB also suggests the agencies revise the proposed definitions for the following terms: 


Affiliate -In the proposal, the term affiliate means “any person that is related by common 
ownership or common corporate control with another person.” In the preamble, the agencies 
acknowledge that there are several variations of this definition in banking law and regulation and 
request comment on whether the differences among the definitions are significant. For example, 
the privacy regulations required by the GLBA define the term as “any company that controls, is 
controlled by, or is under common control with another company" footnote 9 GLBA provides specific 
definitions for what is meant by control, including control of 25 percent or more of the financial 
interests of an organization and control over the selection of the board of directors. While the 
definitions appear to be functionally equivalent, ACB requests that the agencies use the 
definitions developed for purposes of the implementing regulation for GLBA for “affiliate” and 
“control.” By establishing a consistent definition, the agencies will help avoid any potential 
confusion and facilitate the creation of a more simplified consumer notice with a single 
definition. 


Consumer - The proposed definition of the term “consumer” as an “individual” is inconsistent 
with that of the regulations issued to implement Title V of GLBA. This inconsistency makes it 
difficult for institutions to harmonize privacy related disclosures required by both the FCRA and 
GLBA. The use of the terms “consumer” and “customer” interchangeably within the statutes 
creates compliance challenges for financial institutions. Moreover, we note that the FCRA 
applies directly to natural persons and that its application should not apply to information 
relating to any business or incorporated entities. Previously, as part of the GLBA implementing 
regulations, the agencies have developed regulations, official commentary, and examples that 
provide a clear definition of the terms “consumer” and “customer” that minimize confusion 
relating to when specific notices are required. ACB requests the agencies to establish that the 
term consumer has the same meaning as defined by the appropriate regulations issued by each 


footnote 7 Fed. Reg. 42520, 42525, 42529, 42538 (July 15, 2004). 
footnote 869 Fed. Reg. 42502 (July 15, 2004). 
footnote 9 CFR 40.4 







Fair Credit Reporting Affiliate Marketing Regulations; Proposed Rule 
August 16, 2004 
Page 4 


agency pursuant to Section 509 of the GLBA and rely on the definitions established by the 
GLB A for other terms wherever possible. 


Eligibility Information - As required by the statute, the information covered by the affiliate 
sharing provision is broad and includes transaction and experience information typically 
exempted as part of the definition of a consumer report. The agencies have proposed a new 
term, “eligibility information,” that attempts to describe the information covered. In defining the 
term, the agencies have attempted to conform the regulatory definition to the statutory definition 
that relies on a series of exceptions. ACB recommends that the agencies create a simple clear 
definition of the term that removes any ambiguity as to what is covered. The definition should 
also articulate that non-sensitive information, such as names and addresses of consumers, is not 
considered eligibility information. The Federal Trade Commission has consistently interpreted 
the FCRA to exclude from the definition of “consumer report” lists of names and addresses of 
consumers with no further classification of the consumers.footnote 10 ACB believes that it is important 
for the agencies to codify this interpretation to insure consistent compliance standards for all 
provisions in the FCRA. 


Pre-Existing Business Relationships 


The FACTA provides the agencies with broad authority to expand the circumstances that would 
constitute a “pre-existing business relationship.” This is a key provision of the law intended to 
allow businesses of all types the flexibility necessary to maintain and develop customer 
relationships. ACB supports the inclusion by the agencies of several illustrative examples of 
what would be considered a pre-existing business relationship and how information can be used 
by affiliates. ACB urges the agencies to review and expand on these examples over time as 
necessary. 


The agencies asked for comment on the use of “constructive sharing” of eligibility information 
among affiliates. This is described as the practice by which an institution conducts marketing on 
behalf of an affiliate based on criteria established by the affiliate with customers of the 
institution. While the example is not discussed in the proposed regulatory language, the agencies 
request for specific comment in the preamble indicates that one may be provided in the final 
regulations. ACB believes that a specific example regarding constructive information sharing is 
unnecessary and that institutions should be able to conduct marketing on behalf of their affiliates. 
Banks should have the ability to present products and services to their customers that best meet 
their needs whether the source is an affiliate, joint marketing partner, or other third party. In the 
example of “constructive sharing” provided, no information about the consumer flows to the 
affiliated entity for which the marketing is being conducted. Nothing in the statutory language of 
the FACTA indicates that lawmakers had intended to limit the discretion of banks (or any other 
business) to present products or services to their customers. Moreover, defining such an example 
would have the unintended consequence of making it easier for an organization to market the 
products of nonaffiliated third parties over those provided within the corporate family of 
companies. 


footnote 1016 CFR Part 600, Appendix—Commentary on the Fair Credit Reporting Act. 
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Additionally, as defined in the FACTA, the term “pre-existing business relationship” is “a 
relationship between a person, or a person’s licensed agent, and a consumer.” In the context of 
this proposed regulation, the term “person” would most often represent a financial services firm 
subject to the regulatory authority of one of the agencies. In the proposed regulations, the 
agencies omitted the term “a person’s licensed agent” from the definition. ACB believes that the 
statutory language in this regard is clear, and that the definition should be revised to include 
licensed agents. ACB also suggests that the agencies clarify in an example that licensed agents 
include the financing of products provided through a franchised dealer relationship. 


Clear and Conspicuous Standard Creates Potential Liability 


The FACTA requires that affiliate sharing opt out notices be “clear, conspicuous and concise.” 
This standard is included in the proposed regulations and is more fully articulated in the 
preamble discussion in proposal. The subjective definition of “clear and conspicuous” is open to 
broad interpretation, and therefore creates potential liability for institutions. Similar disclosure 
requirements provided in the GLBA limit the authority of a consumer to bring legal action 
against the institution. No such limits exist in this section of the FACTA. The discussion in the 
preamble outlines reasonable expectations for what would be considered “clear and 
conspicuous” and ACB suggests that the agencies incorporate similar language as an example in 
the regulation. 


ACB urges the agencies to add a provision to the final regulations that would provide reasonable 
protection for banks against liability and administrative penalties for unintentional compliance 
errors, if the bank corrects those errors promptly after being made aware of them. In providing 
these protections, the agencies can look to the Truth in Savings Act, which contains a provision 
creating safe harbors against unavoidable errors and the ability to correct errors in a timely 
manner without incurring liability. footnote 11 


Electronic Notice Confirmation Requirement Unnecessary 


The agencies have proposed that when communicating opt out disclosure information 
electronically that a consumer must acknowledge receipt of that communication prior to allowing 
any affiliate to use eligibility information for marketing purposes. The proposal appears in two 
examples in the proposed rules (§ .22.(b)(ii) and § .24(b)(iii)). This repetitive use of 
examples featuring consumer acknowledgement make it quite likely that courts, examiners and 
others will consider acknowledgement necessary before an institution “may reasonably expect 
that a consumer will receive actual notice”. ACB believes that this requirement is unnecessary 
and inconsistent with the requirements outlined in the proposal for delivering notices and the 
related opt out requirements of the privacy notices required by GLBA. Moreover, we believe 
that the proposal does not comply with the clear language of the statute to establish an opt out 
methodology for affiliate sharing because it effectively creates an opt-in requirement for notices 
sent electronically, and an opt-out approach for all other types of notices. 


footnote 11 12 USC 4310, P. L. 102-242, 105 Stat. 2236 (Dec. 19, 1991). 
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In outlining the various ways an institution may deliver opt out notices; the agencies indicate that 
for notices provided electronically, compliance with either the electronic disclosure provisions 
described in this subsection (§ . 24), or with provisions of section 101 of the Electronic 
Signatures in Global and National Commerce Act (the “ESIGN Act”)footnote 12 is acceptable. ACB 
supports the agencies explicitly incorporating the ESIGN Act into the requirements for 
delivering notices. However, in a separate subsection (§ . 22) the agencies require consumers to 
acknowledge receipt of notices sent electronically. No such requirement exists in the ESIGN 
Act for ongoing electronic communication with a consumer. ACB believes this is an 
inconsistent application of the ESIGN Act, and that the consumer acknowledgment requirement 
for electronic notices should be removed. 


The ESIGN Act establishes a rigorous legal framework for the legal recognition of electronic 
signatures, contracts, and other records. As outlined in section 101 of the ESIGN, a consumer 
must affirmatively consent to receiving electronic records and must be provided with detailed 
information that describes their rights to withdraw their authorization at any time along with 
instructions on how to obtain a paper copy of the document. The consumer must also 
demonstrate that he or she has the ability to access information in the electronic format provided. 
ACB believes strongly that the provisions of the ESIGN Act should govern the communication 
of electronic records. 


If institutions are required to get acknowledgements before delivery of electronic notices 
becomes effective, institutions will have to send paper notices to be assured of compliance with 
the rule. It is unclear why the agencies would require paper notices in this case, when virtually 
every other regulatory disclosure can be made electronically if the consumer wishes. The ACB 
does not believe that it is wise to block consumers’ ability to choose to receive information 
electronically. 


Additionally, the agencies selectively relied on official examples of notice delivery provided by 
the privacy regulations required by GLBA. Several examples of acceptable notice delivery are 
consistent with those provided in GLBA, however, the list is incomplete. Pursuant to the 
examples provided in the GLBA, there is no requirement for a consumer to acknowledge receipt 
of a privacy statement and opt out notice required by GLBA. The regulations implementing 
these provisions of the GLBA include an example that indicates it is unreasonable to expect 
delivery of privacy statements and opt out notices when sending “the notice via electronic mail 
to a consumer who does not obtain a financial product or service from you electronically.”footnote 13 The 
logical corollary to this example is that it is reasonable to send such notices to consumers who 
agree to obtain a financial product or service electronically. ACB believes that the procedures 
established by the GLBA for communicating and receiving opt out notifications should be the 
model used for FACTA affiliate sharing opt out requirements. This will allow institutions to 
create a consistent customer experience for handling data use preferences. 


footnote 12 Pub. L. No. 106-229 (June 30, 2000). 
footnote 13 CFR 332.9(b)(2)(ii) 
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Effective Date 


The proposal would provide institutions with six months after the date on which the final 
regulations are issued to be in compliance with the FACTA affiliate marketing restrictions. ACB 
believes that six months does not provide adequate time for institutions to evaluate the new 
requirements, develop an appropriate compliance strategy, and train staff as needed. 


ACB requests that the agencies provide that institutions will have one year from the time the 
proposal is published in the Federal Register to come into compliance with the affiliate 
marketing regulations. Should the agencies believe that a shorter implementation timeframe is 
required to meet a FACTA statutory deadline, ACB suggests the agencies establish a separate 
effective date and mandatory compliance date as was done for the privacy regulations issued to 
implement GLBA. In the GLB A privacy rulemaking, the agencies established an effective date 
of November 13, 2000, however, institutions were granted with an additional seven months until 
July 1, 2001 to be in full compliance with the regulation. 


Conclusion 


ACB appreciates the opportunity to comment on this important matter and supports the federal 
banking agencies efforts to promulgate effective and workable regulations for affiliate 
marketing. We stand ready to work with the agencies as this regulation is developed. Should you 
have any questions, please contact the undersigned at 202-857-3148 or via e-mail at 
rdrozdo wski@ acbankers.org, or Charlotte Bahin at 202-857-3121 or via e-mail at 
cbahin@acbankers.org. 


Sincerely, 


Robert C. Drozdowski signature 


Robert C. Drozdowski 
Vice President 
Payments and Technology Policy 



mailto:cbahin@acbankers.org






Comerica Incorporated P.O. Box 75000 
Detroit, Michigan 48275 


July 20, 2004 


Ms. Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal Reserve System 
20th Street and Constitution Ave., NW 
Washington, DC 20551 
Attention: Docket No. R-1203 


Re: Interagency Proposal on the Affiliate Marketing Rule Under the Fair and Accurate Credit 
Transactions Act 


Dear Ms. Johnson: 


The following comments are provided on behalf of Comerica Incorporated, a $54.5 billion bank 
holding company located in various states including California, Florida, Michigan, and Texas. 
Comerica appreciates the opportunity to comment on this proposal. 


Background 


Section 214(a) of the Fair and Accurate Credit Transactions Act of 2003 (FACT Act) amends the 
FCRA by adding a new section 624. These comments are in response to the proposed rule regarding 
the new section 624 which requires persons to provide consumers notice and an opportunity to 
prohibit affiliates from using certain information to make or send marketing solicitations to the 
consumer. 


Need to Delay Compliance Date: 


Many financial institutions have incorporated the affiliate sharing opt out required by FCRA into the 
privacy notice required by GLBA. At Comerica, processes are in place to ensure the timing of the 
annual privacy notice is in compliance with the requirements of GLBA and that we are appropriately 
staffed to accommodate the privacy mailing process. If the compliance for this provision is not 
delayed beyond the effective date, we will incur significant added cost to send out the new affiliate 
marketing opt out by itself or to accelerate our entire process to February 2005. As you can 
understand, the January/February time frame is already a heavy reporting period for the bank. It is 
also not the best time for consumers to be receiving additional information in the mail given all of the 
tax documents they receive. Please consider extending the compliance date to December 31, 2005. 
By extending the date to the end of the year, financial institutions that incorporate the FCRA opt outs 
with the privacy notice can more effectively integrate this change into their current process. 


Responsibility for Providing an Opportunity to Opt Out: 


Although it is true that in many cases it will be prudent for the affiliate giving the information to send 
the opportunity to opt out, there does not seem to be a compelling reason to prohibit the receiving 







affiliate from accepting that responsibility. In fact the onus is on the receiving affiliate not to solicit, 
based upon eligibility information, a consumer who has opted out. In the case that the receiving 
affiliate has received eligibility information from another affiliate and an opportunity to opt out has 
not yet been provided, the receiving affiliate should be allowed to give the opt out opportunity as long 
as they allow a reasonable amount of time for the consumer to opt out prior to sending any marketing 
material. We would recommend that either affiliate have the option of giving notice to opt out. 


Definition of "Affiliate"; 


In light of the clear congressional intent to allow the affiliate marketing notice to be provided in 
conjunction with the GLBA privacy notice, it is important to apply a consistent definition of affiliate 
between the GLBA and the FCRA. Therefore, we urge the commission to adopt the definition of 
affiliate as it has in its regulations implementing Title V, Subtitle A of the GLBA. Adopting the same 
definition of affiliate as the GLBA would eliminate any potential ambiguity in the definition. 


Definition of "Eligibility Information"; 


We urge the commission to add "a person's licensed agent" into the definition of "pre-existing 
business relationship". The FCRA definition states that such a relationship includes a person's 
licensed agent among other things. It is important that the definition of pre-existing business 
relationship is consistent between FCRA and the final rules. 


Reasonable Opportunity to Opt Out; 


Although the Supplementary Information indicates that the Commission "believes that a 
reasonable opportunity to opt out should be construed as a general test that avoids setting a 
mandatory waiting period in all cases," we are concerned that the Proposal would establish a 
30-day floor in virtually all cases. For example, the Commission provides that a 30-day period 
is appropriate when the notice is provided by mail or electronically. The only example to the 
contrary is limited in scope to notices provided to consumers at the time of an electronic 
transaction that requests the consumer to decide, as a necessary part of proceeding with the 
transaction, whether to opt out before completing the transaction so long as a simple process is 
provided at the Internet web site. Despite the Commission's stated intent to avoid setting a 
mandatory waiting period in all cases, we believe that these examples will be used by the 
plaintiffs' bar and others to establish a de facto 30-day requirement for purposes of opting out. 


If the Commission retains the examples, we urge the Commission to continue to provide examples 
that are consistent with those provided in the GLBA Rule. We believe that, given the clear 
congressional intent to allow the FCRA and GLBA notices to be provided together, the examples of 
reasonable opportunities to opt out should be consistent. We ask the Commission to broaden the 
scope of the example provided in § 680.22(b)(3). In this regard, the example should reflect its 
applicability to any transaction, not just those conducted in an electronic environment. We are 
unaware of a justification to differentiate between transactions conducted electronically and those 
conducted in person, for example, with respect to requesting that the consumer decide as a necessary 
part of the transaction whether to opt out before completing the transaction. 







Simple Method to Opt Out: 


The Commission was directed by Congress to provide "specific guidance regarding how to" provide a 
simple method of opting out. In so doing, we urge the Commission to clarify that the Final Rule is 
providing examples of compliance. As drafted, the plain language of the Proposal could be read to 
mean that the four methods listed for complying with the requirement are exclusive. We do not 
believe this was the Commission's intent. Furthermore, we strongly urge the Commission to use the 
same examples for purposes of the Final Rule as are provided in the GLBA Rule. It does not make 
sense that Congress would intend to allow coordinated and consolidated notices with respect to the 
Final Rule and the GLBA Rule, but require different methods of opting out. For example, the 
Commission should delete the requirement to provide a self-addressed envelope under the Final Rule, 
since there is no similar requirement under the GLBA Rule. We also strongly urge the Commission to 
delete the provision that would require an electronic opt-out mechanism for consumers who receive 
notices electronically. We are not aware of any justification for such a requirement (would consumers 
who receive the notices in paper form be permitted to opt out only using paper, and not a telephone?), 
nor is the limitation present in the GLBA. We also do not believe that Congress intended to force 
financial institutions who provide their GLBA notices electronically to develop electronic opt-out 
mechanisms in order to coordinate their FCRA and GLBA notices. 


Len2th of Opt Out Disclosure: 


The Commission specifically seeks comment "on whether companies subject to the proposal should 
be required to disclose in their opt-out notices how long a consumer has to respond to the opt-out 
notice." We do not believe such a disclosure should be required in the Final Rule. First, Congress 
specified what should be included in the notice provided to consumers pursuant to Section 624, and 
Congress did not specify that the notice should include such information. Second, the Commission 
has indicated that it does not seek to set a mandatory waiting period in all cases. Therefore, it would 
appear that the Commission expects that the waiting period could vary, at least depending on the 
method the notice was delivered. We believe that companies will want to draft and print one notice 
for purposes of Section 624. However, if the company must disclose the "waiting period" to the 
consumer, the notice that must be given to the consumer may vary depending on the product or the 
method by which the notice was provided. We believe this causes an unnecessary compliance burden 
that does not provide benefits to the consumer. 


Constructive Sharing: 


The FCRA is an information sharing statute. The solicitation of a consumer by a company that it has 
a pre-established business relationship with is clearly allowed by the statute. In marketing the 
products of another company, including an affiliate, no eligibility information has been shared. Also, 
the affiliate did not use eligibility information to solicit the consumer. In your example, eligibility 
information was not shared and the affiliate did not use eligibility information to solicit the consumer. 
If a consumer subsequently contacts the affiliate, they have then initiated the contact and an exception 
applies. 







We do not believe that Congress intended this statute to cover "constructive sharing". We respectfully 
request that you do not incorporate "constructive sharing" into the final rules. 


Other Comments: 


In the Supplementary Information the Commission requests comment on whether there are other 
means of circumventing the statute that the final rules should address. As a general matter, Congress 
provided precise language with respect to when Section 624 was to apply, and when it was not to 
apply. If the Commission attempts to define what is circumvention of the requirements, other than 
what has been clearly defined as such by Congress, the Commission runs the risk of implementing 
provisions that were not intended by Congress. If Congress intended to grant the Commission the 
broad authority to prevent circumvention, it could have done so. 


Conclusion 


Comerica commends the agencies on their thoroughness in drafting the proposed rules. Please 
consider the aforementioned suggestions when drafting the final rules on affiliate marketing. 


Thank you again for the opportunity to comment on this important issue. 


Sincerely, 


C. Vance Borngesser Martha K. DenBaas 
Vice President Vice President 
Corporate Legal Corporate Public Affairs 
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Todd J. Haynes, Counsel 
Phone: (309) 766-2278 
Telecopy: (309) 766-7423 
Email: todd.haynes.g8nn@statefarm 


August 11, 2004 


Department of the Treasury 
Office of Thrift Supervision 
Regulation Comments, Chief Counsel's 
Office 
1700 G Street, N.W. 
Washington, D.C., 20552 
Attention: No. 2004-31 


RE: Number 2004-31 


Department of the Treasury 
Office of the Comptroller of Currency 
250 E Street, SW 
Mail Stop 1-5 
Washington, D.C. 20219 


RE: OCC Docket Number 04-16 


Jennifer J. Johnson, Secretary 
Board of Governors of the Federal 
Reserve System 
20th Street and Constitution Ave., NW 
Washington, D.C. 20551 


RE: Docket Number R-1203 


Robert E. Feldman, Executive Secretary 
Attention: Comments 
Federal Deposit Insurance 
Corporation 
55017th•jtfa  Street, N.W. 
Washington, D.C. 20429 
RE: RIN Number 3064-AC73 


Becky Baker, Secretary of the Board 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA 22314-3428 


RE: Fair Credit Reporting ­
Affiliate Marketing 


Dear Sir or Madam: 


This comment letter is sent on behalf of State Farm Mutual Automobile insurance 
Company in response to the notice of proposed rulemaking issued by the Office of the 
Comptroller of the Currency ("OCC"), Board of Governors of the Federal Reserve 
System ("Board"), the Federal Deposit Insurance Corporation ("FDIC"), the Office of 
Thrift Supervision ("OTS"), and the National Credit Union Administration ("NCUA") 
(collectively referred to as "the agencies") regarding the Fair Credit Reporting Act 
Affiliate Marketing Regulations, published in the Federal Register on July 15, 2004 (69 
Fed, Reg. 42501). State Farm appreciates the opportunity to comment on the agencies' 
proposed rules. 


State Farm Bank, F.S.B., Bloomington, Illinois, began operations in March of 1999 as a 
wholly owned subsidiary of State Farm Mutual Automobile Insurance Company ("State 
Farm Mutual"). State Farm Bank now has assets in excess of $9 billion and services its 
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customers through a network of roughly 16,000 Bank certified agents. State Farm 
Mutual is the leading underwriter of private passenger automobile insurance in the United 
States. State Farm Mutual with its affiliated property companies State Farm Fire and 
Casualty Company, State Farm General Insurance Company and State Farm Florida 
Insurance Company, is the largest homeowner insurance carrier in the United States. The 
State Farm group of companies provide insurance products and financial services to 
consumers across the United States. 


Our comments focus on the language of the Fair and Accurate Credit Reporting Act 
("FACT Act") affiliate sharing provisions in Section 214(a) (adding Section 624 of the 
Fair Credit Reporting Act, codified at 15 U.S.C. 168ls-3), and requiring that the language 
be carried forward to the agencies' rules. Specifically, State Farm is concerned with the 
omission of explicit and meaningful language from the statute in the proposed regulations. 


The scope of Section 624 is outlined in subsection (a)(4). That provision provides, in 
relevant part: 


(4) Scope. This section shall not apply to a person - (A) using information to 
make a solicitation for marketing purposes to a consumer with whom the person 
has a pre-existing business relationship. 


The legislation provides a clear definition of "pre-existing business relationship" in 
Section 624(d)(l) as "a relationship between a person, or a person's licensed agent, and a 
consumer based on four possible scenarios. 


The agencies' proposed rules omit a crucial phrase from the statutory definition of pre­
existing relationship. The same omission is evident in the proposed regulations which 
define the term "pre-existing business relationship," as follows: the 0CC proposed 
regulations at section 41.3(m), the Board's proposed regulations at section 222.3(m), the 
FDIC proposed regulations at section 334.3(m), the OTS proposed regulations at section 
571.3(m), and the NCUA proposed regulations at 717.3(m). The proposed definitions in 
these sections should mirror the statute's language by providing mat the term "Pre­
existing business relationship" means a relationship between. a person or a person's 
licensed agent and a consumer based on the types of relationships outlined in the statute. 


State Farm also provides comment with respect to the proposed sections regarding the 
scope of the affiliate marketing rule (i.e., the 0CC proposed regulations at section 
41.20(c), the Board's proposed regulations at section 222.20(c), the FDIC proposed 
regulations at section 334.20(c), the OTS proposed regulations at section 571.20(c), and 
the NCUA proposed regulations at section 717.20(c)). Notably, the introductory portion 
should be modified to mirror the scope provisions set forth in section 624(a)(4) as 
provided in Section 214 of the FACT Act, quoted above. In this respect, we offer the 
following language for your consideration: 
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shall not apply to a person using eligibility

information received from an affiliate:

(1) To make or send a marketing

solicitation to a consumer with whom

the person making the solicitation has

a pre-existing business relationship as

defined in §[41.3(m), 222.3(m), 334.3(m),

571.3(m), or 717.3(m), as the case maybe];



This language follows both the actual language and intent within the "scope" provisions 
of Section 214. 


Finally, State Farm believes an example of an exception may provide some guidance in 
relation to the pre-existing business relationship exception, particularly to the extent "pre­
existing business relationship" must be defined in terms of a relationship between a 
person or a person's licensed agent, and a consumer. Such an example may outline those 
instances where a consumer has purchased a policy of insurance or other financial service 
product through a person's licensed agent. In those instances, the agent has a pre-existing 
business relationship with the consumer and provisions of this part of the regulations are 
not applicable to the solicitations of such licensed agent. 


We appreciate the opportunity to provide these comments to the agencies. Thank you for 
your consideration. Please feel free to contact me in the event you have any questions. 


Sincerely yours, 


Todd J. Haynes 
Bank Counsel 


cc: Stan Ommen 








Comment On

Fair Credit Reporting Act Affiliate Marketing Proposed Regulations



Under the Fair Credit Reporting Act (FCRA), communication of non-experience 
credit report type information by a person to an affiliate is prohibited (unless the opt-out notice is 
given to the consumer and the consumer does not elect to opt-out) because the communication of 
such non-experience information would make the person a credit reporting agency.  See Section 
603 (d)(2) of FCRA.  Section 624 of FCRA governs the use of information received by a person 
from an affiliate.  The explanation to the proposed regulations correctly points out this 
distinction. 


The proposed regulations provide guidance relating only to what a person can do 
with information supplied to it by an affiliate. But regulations also need to be issued in order to 
provide clarification on the extent to which a person may use information which the person has 
properly obtained, not from an affiliate but in the ordinary course of its own business, to solicit 
credit, make offers of credit, and/or perform similar activities on behalf of an affiliate. The 
explanation of the proposed regulations alludes to this issue in an example referred to as 
"constructive sharing" of eligibility information to conduct marketing.  The proposed regulations 
should clarify whether "constructive sharing" is considered to be communication of information 
between affiliates and if so, under what circumstances. 


The proposed regulations also should clarify how the proposed definition of "person" affects the 
other provisions of section 624 of FCRA.  The proposed definition of "person" states that 
actions taken by an agent on behalf of a person will be treated as actions of that person.  How 
does this definition affect the application of section 624(a)(4) of FCRA? 


Creditors need guidance from the Federal Reserve Board on these issues because they are not 
answered in the statute.  Please clarify the following questions and issues: 


Questions 


1.  Under Section 624, can a person (Creditor A) use information that would constitute credit 
report information (i.e., non-experience information), properly obtained but not obtained from an 
affiliate, to make a solicitation or offer of credit, on behalf of Creditor B (Creditor A's affiliate), 
to a consumer with whom Creditor A has a pre-existing business relationship, without giving the 
opt-out notice? 


For example, assume Creditor A has legally obtained a credit report on a consumer in connection 
with a credit application made to Creditor A.  Creditor A, acting as an agent on behalf of 
Creditor B, (i) uses information in that same credit report to "score" the consumer for a credit 
product offered by Creditor B and (ii) solicits or makes an offer of credit to the consumer for 
Creditor B's credit product.  No information is actually communicated to Creditor B by Creditor 
A.  Creditor A does not give the opt-out notice to the consumer.  Creditor B has no pre-existing 
business relationship with consumer.  Creditor B has not received an opt-out election from the 
consumer. 







Suggested answer: Yes.  Section 624 of FCRA only applies to the use by a person of eligibility 
information received from an affiliate. The information described above was not received from 
an affiliate. 


2.  Same facts as Question #1 above.  Do the actions by Creditor A make it a "consumer 
reporting agency" or otherwise violate FCRA? 


Suggested answer: No.  No information was communicated to Creditor B, the affiliate. Creditor 
A merely performed a service as agent for Creditor B. 


3.  Same facts as Question #1 above.  Because of the proposed definition of "person," is the 
"scoring" of the consumer and the offer of credit by Creditor A considered to have been 
performed and made by Creditor B?  If so, does the scoring and the offer (by Creditor B) violate 
FCRA? 


Suggested answer: Even if the scoring and offer are considered to have been performed and 
made by Creditor B, no eligibility information was communicated to Creditor B from an affiliate, 
so section 624 does not apply.  Creditor B made a firm offer of credit which it is permitted to do 
under section 604(c)(1)(B) of FCRA.  Creditor B received only the name of consumer from 
Creditor A, and no other information which would constitute "eligibility information." 


4.  Does the term "solicitation" as defined in the proposed regulations include a firm offer of 
credit? 


Suggested answer: Yes. The definition is broad enough to include an offer of credit, but that 
issue should be clarified. 


NBMAIN\594010\1 








August 3, 2004 


Metropolitan Life insurance Company 
1 MetLife Plaza 
27-01 Queens Plaza North, Long Island City, NY 11101 
Tel 212 578-3381 Fax 212 251-1558 
ifriedman@metlife.com 


Ira Friedman 
Senior Vice President 
Chief Privacy Officer and Special Counsel 


Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal Reserve System 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 


Re: Fair Credit Reporting Affiliate Marketing Regulations 
Docket Number R-1203 


To Whom It May Concern: 


On behalf of MetLife Bank, NA, an affiliate of MetLife, Inc. ("MetLife"), we 
respectfully submit this copy of comments submitted to the Federal Trade Commission 
on its proposed FACT Act Affiliate Marketing Rule, a rule substantially similar to the 
proposed regulations identified above. 


We applaud your efforts to craft regulations that are consistent with the approach taken 
by the Federal Trade Commission and the Securities and Exchange Commission, as well 
as with such other related federal rules as the federal telemarketing rules and rules 
adopted pursuant to the Gramm-Leach-Bliley Act. 


We welcome this opportunity to comment on certain aspects of the proposed regulations 
and thank you for considering these comments. 


Very truly yours, 


Ira Friedman 
Senior Vice-President, Chief Privacy Officer 


And Special Counsel 



mailto:ifriedman@metlife.com
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MetLife 
Metropolitan Life Insurance Company 
1 MetLife Plaza 
27-01 Queens Plaza North, Long Island City, NY 1110
Tel 212 578-3381 Fax 212 251-1558 
ifriedman@metlife.com 


Ira Friedman 
Senior Vice President 
Chief Privacy Officer and Special Counsel 
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July 28, 2004 


Federal Trade Commission 
Office of the Secretary 
Room H-159 (Annex Q) 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 


Re: FACT Act Affiliate Marketing Rule, Matter No. R411006 


To Whom It May Concern: 


On behalf of MetLife, Inc. and its affiliated companies ("MetLife"), we respectfully 
submit these comments on the FACT Act Affiliate Marketing Rule, Matter No. R411006, 
proposed by the Federal Trade Commission (the "Commission") on June 10, 2004 (the 
"Proposed Rule"). 


MetLife is a family of companies that offer only financial services. At present, MetLife 
affiliates offer insurance and annuities (to individuals directly and through group 
coverages), personal lines property and liability insurance (primarily covering cars and 
homes), mutual funds, banking products and legal plans, as well as institutional money 
and real estate investment advisory and management services. Many of these products 
and services are offered through licensed agents who are typically licensed to represent 
multiple MetLife affiliates. The MetLife companies serve approximately 12 million 
individuals in the U.S. and provide benefits to 37 million employees and family members 
through their plan sponsors. 


We applaud the Commission for thoughtfully crafting the Proposed Rule and for inviting 
comments both on the provisions in the Proposed Rule and on other aspects which may 
raise issues as to affiliate-sharing of "eligibility information" under Section 624 of the 
Fair Credit Reporting Act ("FCRA"). We also appreciate the willingness of the 
Commission to take into account the work that companies must do in order to comply 
with the affiliate-sharing rules and other related federal rules, such as the rules adopted 
pursuant to the Gramm-Leach-Bliley Act (GLB) and the federal telemarketing rules. 


The Commission has invited comment on all aspects of the Proposed Rule and 
specifically solicited comment on various related matters. We welcome this opportunity 
to provide our comments. In this letter, we will refer to FACT Act provisions as they 
have been codified in FCRA. References to sections of the Proposed Rule will be 
preceded by the letters "PR." 



mailto:ifriedman@metlife.com
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1. Definition of "Pre-existing business relationship" 


The Commission seeks comment on the definition of "pre-existing business relationship." 


We have one comment. We are puzzled by the fact that the definition in the Proposed 
Rule, which is found at PR § 680.3(i), omits the Act's reference to a "person's licensed 
agent." That omission, which we assume was inadvertent, would create a disparity 
between the Proposed Rule and FCRA § 624(d)(1) that could raise for insurance 
companies (and certain other financial services organizations) significant issues that 
clearly were not intended by Congress. 


In the insurance business, and certain other financial services businesses, companies are 
commonly represented by licensed agents. In fact, no person may solicit consumers on 
behalf of an insurance company without the necessary licenses. In multi-company 
enterprises such as MetLife, agents are typically licensed to represent multiple affiliates 
in a multi-company group. Each agent has his or her own customers who may have 
"financial contracts" or other "pre-existing business relationships" with more than one 
affiliate. Each agent services the customers that he or she brought into the companies he 
or she is licensed with and may also service other customers of those companies. 


In the opening phrase in FCRA § 624(d)(1), Congress provided that a "pre-existing 
business relationship" means a "relationship between a person, or a person's licensed 
agent, and a consumer" (emphasis added). Thus, under FCRA § 624(a)(4)(A), a licensed 
agent may use eligibility information to make a solicitation for marketing purposes to a 
consumer with whom any insurance company with which the agent is licensed has a pre-
existing business relationship. 


Therefore, we urge the Commission to revise the definition of "pre-existing business 
relationship" found at PR § 680.3(i) to conform to the statute by inserting the reference to 
"licensed agents" in the same place as it appears in FCRA § 624(d)(1). In addition, we 
ask the Commission to conform the first example of pre-existing relationships in PR § 
680.20(d)(l)(i) to fully reflect FCRA § 624(d)(1), as follows: 


(i) If a consumer has an insurance policy with your insurance affiliate that is 
currently in force, your insurance affiliate and its licensed agent who 
produced that policy or who services that consumer's relationship with 
you have a pre-existing business relationship with the consumer and can 
therefore use eligibility information received from you or your affiliates to 
make solicitations. 
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2. Internet Marketing 


The Commission invites comments on whether, and to what extent, various tools used in 
Internet marketing, such as "pop-up" ads, may constitute "solicitations", as opposed to 
constituting communications directed at the general public that are specifically excluded 
from the definition. We believe that it would be inappropriate for the Commission to 
address Internet marketing in the context of the affiliate-sharing rules. We believe that 
this question poses important statutory and policy issues. If the Commission proposes to 
regulate Internet marketing, it should do so in a separate process in order to assure that 
notice and opportunity to be heard are given to the extensive community of businesses 
that would be affected. 


From a statutory standpoint, any solicitation which is not clearly based on the receipt by a 
person from an affiliate of eligibility information is beyond the scope of FCRA § 624. 
"Pop-up" ads, and other information that may be considered "solicitations", automatically 
appear whenever a visitor logs on to a web site, or on to a portal within a given web site. 
They are not communications based on the receipt of eligibility information by one 
affiliate from another. Even if an ad "pops up" based on an electronic inference as to the 
web site visitor's interests, as indicated by her having clicked on to a particular portal, no 
inter-affiliate transmission of eligibility information has taken place. 


Even if one were to argue that Internet marketing somehow meets the predicate 
requirement of § 624 that there must first have been inter-affiliate sharing of eligibility 
information, there are numerous bases in § 624 for concluding that Congress had no 
intention of applying these rules to Internet marketing. First, we believe that Internet 
marketing is a form of communication that is directed at the general public. Second, as 
the Commission observed in the context of the definition of "pre-existing business 
relationship," it is appropriate to consider the expectations of the consumer. Consumers 
who visit a web site know that the web site is going to present information about the 
company's products or services and enable the consumer to conveniently purchase them 
or obtain more information. Thus, a visit to a web site amounts to an "inquiry", which the 
Commission says would include "any affirmative request by a consumer for information, 
such that the consumer would reasonably expect to receive information from the affiliate 
about its products or services." Third, any Internet marketing should be viewed as 
occurring "in response to a communication initiated by the consumer" (FCRA § 624 
(a)(4)(D)) by clicking on to that web site or portal. 


Perhaps even more importantly, from a policy perspective, it would be inappropriate, and 
unfair, for FCRA § 624 to be used as a platform for regulating Internet marketing. 
Internet marketing is a very widespread practice. We are not aware of any indication that 
Congress intended the affiliate-sharing rules to be used to regulate Internet marketing. If 
the Commission were to rule that Internet marketing is subject to the affiliate-sharing 
rales, it would be plunging into an area with numerous public policy considerations and 
widespread implications. If the FTC wishes to regulate Internet advertising, it should do 
so in the context of specific rule-making on the subject and afford the myriad companies 
who engage in Internet marketing fair notice and the opportunity to comment. We 
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strongly urge the Commission not to address Internet marketing in the context of the 
affiliate-sharing rules. 


3. Call Center Communications 


We respectfully ask the Commission to clarify in its examples regarding consumer calls 
to call centers those actions that would be considered subject to an opt-out notice 
requirement and those that would not. In addition, we urge the Commission to determine 
that a pre-recorded message about the products and services offered by various affiliated 
companies, which plays automatically when a consumer calls a call center, is not a 
"solicitation". 


Some of the Commission's examples involve issues that may arise in the context of call 
center communications. In PR § 680.20(d)(l)(iv), the Commission indicates that a 
telephone call to a call center asking for information about an account with a lender is not 
an inquiry with any of that lender's affiliates. Similarly, in PR § 680.20(d)(2)(iii), the 
Commission implies that a consumer's call to a company - which, though not stated in 
the example, would typically be handled by a call center - to ask about its retail hours and 
locations is not in and of itself a request for information about the products or services of 
the company's affiliate. 


We ask the Commission to include two additional examples in order to assure that 
unintended lessons are not learned from examples (d)(l)(iv) and (d)(2)(iii). 


First, we ask the Commission to amplify these examples in order to clarify the 
Commission's point. Specifically, the calls referred to in these examples are, or should 
be considered, inquiries regarding a product or service. Consequently, they establish a 
pre-existing relationship with the lender in the first example and the retailer in the 
second. If the lender's or retailer's call center operator asks the caller whether he is 
interested in hearing about products or services offered by an affiliate, the call operator is 
acting on behalf of the lender or retailer itself (as the case may be). Therefore, at that 
point in time the communication comes within the paragraph (a)(4)(A) exception in 
FCRA § 624. On the other hand, if the lender or retailer subsequently shares eligibility 
information about the consumer with an affiliate, the call referred to in the first example 
will not have established a pre-existing business relationship between the consumer and 
that affiliate, and the call referred to in the second example was not a consumer-initiated 
communication to the affiliate. 


Second, we ask the Commission to include an example indicating that a pre-recorded 
message about products or services offered by various affiliate companies, which 
automatically plays when a consumer calls a call center, is not a "solicitation" based on 
affiliate-sharing of eligibility information. 


When a consumer calls a call center, it typically takes time for the call to be routed to the 
unit that can best respond to the consumer's questions or requests. It is common practice 
in financial services and many other industries for a pre-recorded message about the 
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products and services offered by various affiliated companies to play automatically 
during that period. These messages do not play based on the receipt of eligibility 
information by one affiliate from another. They are very much akin to "communications 
that are directed at the general public." Therefore, we ask the Commission to determine 
in the Proposed Rule that they are not "solicitations". 


4. "Constructive Sharing" 


The Commission solicits comments on what it describes as "constructive sharing." The 
Commission poses two scenarios in its request for comment. In the first, a finance 
company defines for its retailer affiliate the attributes that would make certain retailer 
customers good prospects for finance company products. The retail affiliate does not 
give the finance company any eligibility information about the retailer's customers. The 
retailer makes its own mailing to its own customers (i.e., consumers with whom it has a 
pre-existing business relationship) and, therefore, may communicate to without regard to 
whether they have been given notice or opted out. In the second fact pattern, there is 
arguably an implicit disclosure through the coding, whereby the finance company may be 
able to infer from the coded form certain eligibility information about those retailer 
customers who respond to the solicitation; even if this is receipt of eligibility information, 
it takes place after the solicitation. 


The FCRA restriction on affiliate use of shared information for solicitations is found at 
§ 624(a)(1): "Any person that receives from another person related to it by common 
ownership...may not use the information to make a solicitation..." (emphasis added). 
Thus, the express language of the Act prohibits someone who has received what the 
Proposed Rule calls "eligibility information" from subsequently using it for marketing 
purposes without first providing notice and an opportunity to opt-out. 


As to the first scenario, no "person" has received eligibility information from an affiliate. 
It is not a case where an affiliate, having received eligibility information from a second 
affiliate, asks a third affiliate to make a solicitation on its behalf based on that eligibility 
information. Thus, the predicate for the requirements of § 624(a)(1) to apply has not 
been met. As to the second scenario, even if there is arguably a transmission of eligibility 
information, it takes place after the solicitation by reason of responses to the solicitation. 
This seems to fall outside the terms of § 624(a)(1). It seems clear from the plain 
language of § 624(a)(1) that in order for the requirements of paragraph (a)(1) to apply, 
the recipient must not only have received eligibility information from an affiliate, but 
such receipt must have taken place prior to the solicitation. (We also note that the facts in 
this scenario might be covered by one or more of the "scope" exclusions in § 624(a)(4).) 


Thus, what the Commission refers to as "constructive sharing" does not appear to be 
within the scope of FCRA § 624. 
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5. Solicitations on Behalf of a Person by its Servicing Affiliate 


FCRA § 624(a)(4)(C) removes from the scope of the Act the use of eligibility 
information received by a person to perform services on behalf of its affiliate, other than 
a service that would constitute a solicitation that the affiliate would not be permitted to 
send on its own behalf as the result of a consumer's opt-out. The PR parallel exception 
does not conform to the statute in that it adds that performing services on behalf of the 
affiliate will not be construed as permitting ".. .you [FCRA's "person"] to make or send 
solicitations on your behalf or on behalf of an affiliate if you or the affiliate, as 
applicable, would not be permitted to make or send the solicitation as a result of the 
election of the consumer to opt out..." (PR § 680.20(c)(3), emphasis added). The 
italicized words do not appear in FCRA § 624(a)(4)(C). In fact, that paragraph expressly 
refers to "solicitations on behalf of another person." Therefore, we respectfully submit 
that PR § 680.20(c)(3) inappropriately strays from the statute and, in doing so, causes 
confusion and could lead to an unwarranted interpretation. The added references to "on 
your behalf and "if you" should be removed. 


As PR § 680.20(c)(3) is currently written, it will unfairly impose additional burdens and 
costs on companies in multi-company groups in which a single affiliate provides various 
administrative or personnel services to other affiliates in the group. Having a single 
affiliate provide these services to other affiliates in a multi-company group is a fairly 
common practice. It is a more efficient and cost-effective approach than maintaining 
separate staff at each affiliate to perform the same administrative services. The savings 
may ultimately benefit consumers in the form of lower-cost products and services. 


Moreover, PR § 680.20(c)(3), as currently written, will make it harder for financial 
services companies to send consumers general informational materials that educate 
consumers about the importance of financial products in providing for their financial 
needs. These materials further the goal of enhancing financial literacy and education. 


We ask the Commission to remove the references to "on your behalf and "if you" from 
PR § 680.20(c)(3). Moreover, the Commission should make it clear that a servicing 
affiliate (in the type of arrangement we describe above) may provide to another affiliate's 
customers, at that affiliate's request, newsletters and other communications informing the 
public in general terms about the benefits of the types of products that any of the affiliates 
offer. 


6. Reasonable Opportunity to Opt Out 


The Commission asks whether the Proposed Rule provides for an adequate amount of 
time for a consumer to opt out, and whether it is necessary for the notice given to the 
consumer to include notice of the period of time. 


We agree that the Commission's thirty (30) day safe harbor period is reasonable, as well 
as adequate and appropriate. However, while companies may decide to allow a longer 
period than 30 days, the safe harbor should not be longer. A safe harbor is likely to be 
viewed as a minimum mandatory waiting period. Marketing campaigns typically require 
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extensive planning, and it is important to minimize delays so that the campaign does not 
become stale or out of step with the marketplace. Viewed from the consumer's 
perspective, 30 days is ample time for a consumer to opt out and for the opt-out to be 
received by the company. Moreover, the consumer can exercise the right to opt out at 
any time; the right is not forfeited by any delay in exercising it. 


We do not believe that actual notice of a specific period of time is necessary. 


7. Mandatory Compliance Date 


The Commission requested comment on whether there is any need to delay the 
compliance date beyond the effective date, to permit financial institutions to incorporate 
the opt-out notice into their next annual GLB notice. 


We are pleased that the Commission will consider establishing a mandatory compliance 
date that is subsequent to the effective date. We urge the Commission to establish 
March, 2006 as the mandatory compliance date. This would give companies 6 months to 
complete the systems and procedural work necessary to implement an opt out process on 
a cost-effective basis and then allow companies to combine the opt-out notice with the 
annual GLB notice over the course of a full year's GLB notice cycle. 


Largely as a result of the FACT Act, quite a few financial institutions will for the first 
time be providing their customers with an opt-out election this year. These institutions do 
not sell customer lists to other companies or make other disclosures to unaffiliated third 
parties under circumstances that would require giving an opt-out election. In effect, they 
have opted out on behalf of their customers and other consumers as to such unaffiliated 
third party disclosures. For these institutions, giving an opt-out notice requires: 


• Intensive planning to assure that their target dates are met with understandable and 
actionable communications to their consumers, a cost-effective means for receiving 
and recording opt-out elections and an effective, controlled process to assure 
compliance with those elections. 


• Extensive systems changes for the operations that are responsible for giving privacy 
notices. 


• A new notice given to large numbers of customers in time for them to make their 
election, if they are so inclined, and for the institution to receive and act on their opt-
outs by the mandatory compliance date, without any undue disruption in their 
marketing activities. 


These financial institutions have begun to prepare to send opt-out notices this year, 
largely in order to avoid disrupting marketing programs once a March, 2005 effective 
date arrives. Flowever, the companies who are subject to the affiliate-sharing rules may 
have to await the final regulations before they know for certain what the affiliate-sharing 
rules prescribe as the content of, and process for, the opt-out notices. In addition, 







mandating compliance on the effective date will make it difficult for companies to 
coordinate the notices to consumers required by FCRA § 624 with their other notices, 
such as their privacy notices required by GLB. Although affiliates have various methods 
for sending out the annual GLB notices, many GLB notices are sent on the anniversary 
date of purchase or renewal. Therefore, after the initial efforts required after publication 
of the final rule, a full year will be needed to complete the full cycle of GLB mailings. 


There is recent precedent for a longer mandatory compliance date. The final privacy rule 
promulgated pursuant to the Health Insurance Portability and Accountability Act of 1996 
("HIPAA") was published in December, 2000, and established a compliance date of 
April, 2003 (April, 2004 for small health plans). The HIPAA rule also required entities 
to distribute privacy notices. 


Thank you for your kind consideration of this comment letter. 


Very truly yours, 


Ira Friedman 
Senior Vice-President, Chief Privacy Officer 


And Special Counsel 
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Jennifer S. Johnson, Secretary 
Board of Governors of the Federal Reserve System 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 


Re: FACT Act Affiliate Marketing Rule [Docket No. R-1203] 


To Whom It May Concern: 


The Coalition to Implement the FACT Act ("Coalition") submits this comment letter 
in response to the Proposed Rule ("Proposal") issued by the Board of Governors of the Fed­
eral Reserve ("Board"), the Office of the Comptroller of the Currency ("OCC"), the Federal 
Deposit Insurance Corporation, the Office of Thrift Supervision, and the National Credit 
Union Administration (collectively, "Agencies") regarding the affiliate marketing provi­
sions included in Section 624 of Fair Credit Reporting Act ("FCRA'") as amended by the 
Fair and Accurate Credit Transactions Act ("FACT Act"). The Coalition represents a full 
range of trade associations and companies that furnish and use consumer information, as 
well as those who collect and disclose such information. The Coalition appreciates the op­
portunity to comment on the Proposal. 


Background 


The FACT Act added a new Section 624 to the FCRA. In general, any person that 
receives from an affiliate information that would be a "consumer report" but for the excep­
tions to that definition in Section 603(d)(2)(A) ("Eligibility Information"), may not use the 
information to make a solicitation for marketing purposes to a consumer about its products 
or services unless it is clearly and conspicuously disclosed to the consumer that the informa­
tion may be shared for purposes of making solicitations and the consumer is provided an 
opportunity and simple method to opt out of receiving such solicitations. The FCRA states 
that a consumer's opt out must be effective for at least five years, although the consumer 
can extend the opt out in certain circumstances. Section 624 also provides several instances 
in which Section 624 will not apply. Congress provided that a notice required by Section 
624 may be coordinated and consolidated with any other notice that must be provided to the 
consumer by law, such as the privacy notice required by the Grarnm-Leach-Bliley Act 
("GLBA"). 


Benefits of Affiliate Sharing 


In a recent report to Congress titled "Security of Personal Financial Information," 
the Treasury Department concluded that "the sharing of information [including among af­
filiates].. .has increased the access of more consumers to a wider variety of financial ser­
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vices, at lower costs, than ever before." This conclusion is not surprising. In fact, one of 
the primary drivers behind the enactment of the GLBA was that consumers would benefit 
from increased products at lower costs that result from the synergies of affiliate relation­
ships permitted as a result of the GLBA. 


What is sometimes less understood is reasons why affiliated companies can provide 
consumers with increased access to products at lower costs. Although there are several rea­
sons for this key consumer benefit, one critical reason is that affiliates are able to leverage 
existing relationships and delivery mechanisms to inform consumers about new or improved 
products in a more targeted and efficient manner than would otherwise be available. For 
example, affiliated companies, through their distinct and separate relationships with a single 
consumer, can better understand the needs or desires of that consumer and develop market­
ing materials based on that consumer's existing behavior. In this regard, a mortgage lender 
affiliated with a bank and an insurer can provide a consumer with an opportunity for a lower 
cost home-equity loan if the mortgage lender knows that the consumer has homeowners' 
insurance with the insurer and a higher cost personal line of credit with the bank. The mort­
gage lender affiliate in this example is able to leverage the consumer's existing relationships 
with its affiliates to provide a specialized product to the consumer in which the consumer is 
likely to have an interest. The mortgage lender's costs of acquisition and product delivery 
are also reduced as a result of more targeted marketing and the ability to use existing prod­
uct delivery mechanisms. Therefore, the mortgage lender can afford to provide the product 
at a lower cost to the consumer in order to obtain a competitive advantage in the market­
place. As the Treasury Department noted, consumers are the true beneficiaries of these syn­
ergies in the form of both increased access to products and lower costs. 


The Coalition believes it is important to recite the benefits associated with the shar­
ing of information among affiliates for marketing purposes. Congress clearly did not intend 
to reduce these benefits unnecessarily so shortly after the GLBA was enacted. Rather, Con­
gress simply wished to grant consumers additional control over the types of marketing they 
receive as a result of the sharing of Eligibility Information. We urge the Agencies to con­
sider their Proposal in this light. 


In General 


The Coalition believes that Section 624 of the FCRA is relatively specific and pre­
cise with respect to the obligations it imposes. The clarity provided in the statute was the 
result of careful deliberation by Congress, and the statutory language reflects a clear con­
gressional intent in most instances. Although the Coalition believes the Proposal includes 
many provisions that reflect the statutory requirements and the congressional intent, we re­
spectfully suggest that the Proposal should be modified to reflect more accurately the plain 
language of the statute. The clarity provided by Congress with respect to Section 624 
stands in contrast to the more general rulemaking directives provided by Congress in other 
provisions of the FACT Act. The Coalition believes that a final rule ("Final Rule") that ad­
heres closely to the statutory language will, in most instances, provide clear guidance to 
those subject to the Final Rule and provide the necessary protections to consumers. 
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Examples (§ .2) 


The Proposal states that "[t]he examples in [the Proposal] are not exclusive. Com­
pliance with an example, to the extent applicable, constitutes compliance with [the Pro­
posal]." The Coalition applauds the Agencies for providing guidance in the Proposal in the 
form of examples. We believe that the use of examples can be illustrative for persons seek­
ing to comply with the Final Rule, and we urge the Agencies to retain the use of examples 
in the Final Rule. We also believe that it is appropriate to provide that compliance with an 
example, to the extent appropriate, constitutes compliance with the requirements. If the ex­
amples are to be useful, the Agencies must allow persons to rely on them for purposes of 
compliance. Therefore, we urge the Agencies to retain § .2 without revision. 


Definitions (§ 3) 


"AffIliate" 


The definition of an "affiliate" under the Proposal is "any person that is related by 
common ownership or common corporate control with another person." The Agencies note 
in the Supplementary Information that the FCRA has several variations of how an affiliate 
is described in the statute, and that the FACT Act and the GLBA also have varying ap­
proaches. The Supplementary Information also describes the Agencies' intent to 
"harmonize the various definitions of affiliate [in the FCRA, the FACT Act, and the GLBA] 
as much as possible and construe the various FCRA and FACT Act definitions to mean the 
same thing" and the Agencies' desire for comment on "whether there is any meaningful dif­
ference between the FCRA, FACT Act, and [GLBA] definitions." 


The Coalition commends the Agencies for seeking to apply a harmonized and con­
sistent treatment of the term "affiliate" among the Agencies' regulations. Indeed, in light of 
the clear congressional intent to allow the affiliate marketing notice to be provided in con­
junction with the GLBA privacy notice, it is important to provide consistent application of 
an "affiliate" across the GLBA and the FCRA. Therefore, we urge the Agencies to adopt 
the definition of "affiliate" as it has in its regulation implementing Title V, Subtitle A of the 
GLBA ("GLBA Rule"). The GLBA Rule defines "affiliate" to mean "any company that 
controls, is controlled by, or is under common control with another company." Although it 
would appear that this definition is generally consistent with the definition provided in the 
Proposal, we believe it is important to eliminate any ambiguity with respect to how the 
Agencies define "affiliate" across their regulations, and therefore the Final Rule should in­
clude a definition identical to the definition in the GLBA Rule. 


"Clear and Conspicuous" 


The Proposal requires that the consumer receive a "clear and conspicuous" notice of 
certain information. Under the Proposal, "clear and conspicuous" means "reasonably un­
derstandable and designed to call attention to the nature and significance of the information 
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presented." The Supplementary Information provides detailed guidance with respect to how 
a person can make the required notice "clear and conspicuous." The guidance provided in 
the Supplementary Information is similar to language that had been proposed by the Board 
in its proposal to redefine "clear and conspicuous" under several other regulations and is 
similar to the definition of "clear and conspicuous" in the GLBA Rule. 


The Coalition believes that the Agencies have based its definition of "clear and con­
spicuous," at least in part, on the definition provided under the GLBA Rule and the Board's 
proposal to redefine "clear and conspicuous" in other contexts. We do not believe that ei­
ther of these circumstances provides an appropriate model for the Proposal. For example, 
the GLBA Rule is predicated on enforcement solely through administrative action—not pri­
vate rights of action. However, in providing a similar definition to "clear and conspicuous" 
in the Proposal and the Supplementary Information, the Agencies will have created signifi­
cant liability concerns for entities subject to Section 624, including class action liability. 
The practical reality of the Proposal would be that the plaintiffs' bar will view the Agencies' 
definition and extensive official guidance as required elements of a "clear and conspicuous" 
disclosure. Entities seeking to avoid class action liability with respect to this requirement 
will feel pressured to treat the Supplementary Information as substantive requirements. We 
also note that the Board has officially withdrawn its proposal with respect to redefining 
"clear and conspicuous" in the context of other regulations. The Board withdrew the pro­
posal in response, at least in part, to concerns about the compliance burdens and litigation 
risks generated by its proposal. 


The Coalition requests that the Agencies delete the definition of "clear and con­
spicuous" in its Final Rule. Not only would this mitigate the compliance and litigation con­
cerns described above, but we do not believe a definition is necessary to ensure that con­
sumers receive a clear and conspicuous notice as required under Section 624 of the FCRA. 
In this regard, a similar "clear and conspicuous" affiliate sharing notice and opt-out require­
ment has operated in the FCRA for several years without a regulatory definition of "clear 
and conspicuous." The Agencies have not provided any evidence that entities have not 
properly complied with this requiremnent, nor has it been the subject of significant litigation. 


If the Agencies feel compelled to provide "specific guidance," as described in Sec­
tion 624(a)(2)(B) of the FCRA, with respect to how an entity may comply with the require­
ment to provide a clear and conspicuous notice, we request that the Agencies provide such 
guidance in a manner similar to how they provide guidance for the requirement that the no­
tice be "concise." Specifically, the Agencies note that "concise" means only "reasonably 
brief." Therefore, it would appear that the Agencies do not believe that the detail provided 
with respect to what could be "clear and conspicuous" is necessary for purposes of meeting 
the direction provided under Section 624(a)(2)(B). If guidance for "clear and conspicuous" 
is retained, we ask that it be given in a manner similar to that given for "concise," such as 
describing it as meaning "reasonably understandable" or "readily understandable." 
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"Eligibility Information " 


Section 624 of the FCRA pertains to the use of ''information that would be a con­
sumer report, but for clauses (i), (ii), and (iii) of section 603(d)(2)(A)" of the FCRA. There­
fore, in order to be covered under the statute, the information would need to meet the 
"baseline" definition of a consumer report, i.e., bear on certain qualities such as credit wor­
thiness and be collected, used, or expected to be used for certain eligibility determinations. 
Information that does not meet both of these criteria would not be covered by the statute. 
We are pleased that the Agencies have reflected this concept in the Supplementary Informa­
tion. 


The Agencies, in their Proposal, intend to use the term "eligibility information" to 
describe information that would be a consumer report but for the exceptions in Section 
603(d)(2)(A) of the FCRA. We applaud the Agencies for defining the term in a manner that 
does not alter the scope of the statutory language. We also believe the Agencies should re­
tain a relatively simple term, such as "eligibility information," to describe the information 
covered by the Final Rule. The Coalition believes that a simpler approach is appropriate for 
purposes of understanding the Final Rule, and that using the more complicated language of 
the statute is not necessary. 


"Pre-Existing Business Relationship " 


The concept of a "pre-existing business relationship" is critical to Section 624 of the 
FCRA. In this regard, the section does not apply to a person using Eligibility Information to 
make a solicitation for marketing purposes to a consumer with whom the person has a pre­
existing business relationship. Therefore, a Receiving Affiliate could use Eligibility Infor­
mation to make a solicitation to a consumer with whom it has a pre-existing business rela­
tionship, regardless of whether the consumer has received a notice and opportunity to opt 
out. 


For purposes of Section 624, the statute defines a "pre-existing business relation­
ship" to be "a relationship between a person, or a person's licensed agent, and a consumer, 
based on— 


"(A) a financial contract between a person and a consumer which is in force; 


"(B) the purchase, rental, or lease by the consumer of that person's goods or 
services, or a financial transaction (including holding an active account or a 
policy in force or having another continuing relationship) between the con­
sumer and that person during the 18-month period immediately preceding the 
date on which the consumer is sent a solicitation covered by [Section 624]; 


"(C) an inquiry or application by the consumer regarding a product or service 
offered by that person, during the 3-month period immediately preceding the 
date on which the consumer is sent a solicitation covered by this section; or 
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"(D) any other pre-existing customer relationship defined in the regulations 
implementing [Section 624]." 


We believe that the plain language of the statute provides sufficient guidance to the Agen­
cies in defining this term. Indeed, the Agencies have included much of the statutory lan­
guage in the Proposal, and we urge that such language be retained in the Final Rule. 


The Coalition is concerned, however, that the Agencies have deleted an important 
component of the statutory definition of a "pre-existing business relationship." In particu­
lar, the FCRA states that such a relationship includes a relationship between "a person, or a 
person's licensed agent, and a consumer" based on certain interactions. (Emphasis added.) 
However, the definition in the Proposal does not include the concept that the relationship 
can be between a person's licensed agent and the consumer. The Agencies provide no ex­
planation for this omission, and we assume it to be inadvertent. We strongly urge the Agen­
cies to define a "pre-existing business relationship" as one including a relationship between 
a person's licensed agent and the consumer. Not only was this the clear and unambiguous 
intent of Congress, but such a definition is important to allow certain entities to continue to 
provide full-service treatment to their customers. 


The Agencies have indicated their desire to interpret the definition of "pre-existing 
business relationship" in a manner consistent with the similar concept (an "established busi­
ness relationship") embodied in the Telemarketing Sales Rule ("TSR") issued by the Fed­
eral Trade Commission ("FTC"). Under the TSR, an "established business relationship" 
remains for 18 months after the purchase, rental or lease, or other financial transaction be­
tween the customer and seller. According to the FTC in the TSR's Supplementary Informa­
tion, "[i]n instances where consumers pay in advance for future services (e.g., purchase a 
two-year magazine subscription or health club membership), the seller may claim the ex­
emption for 18 monthsfrom the last payment or shipment of the product." The FTC cor­
rectly reasoned that "[f]or such ongoing relationships, it makes little difference to likely 
consumer expectations whether the purchase wasfinanced over time or paid for up front." 
We agree with this interpretation, and we urge the Agencies to adopt it explicitly in the Fi­
nal Rule. 


The Coalition also requests the Agencies to clarify the application of a "pre-existing 
business relationship" with respect to certain types of transactions. For example, if a con­
sumer purchases a product, the consumer would have a pre-existing business relationship 
with the seller of that product, as well as with the manufacturer of that product (if the manu­
facturer and seller are two different entities). In this regard, the consumer purchased ser­
vices from the seller and goods of the manufacturer. We submit that the pre-existing busi­
ness relationship would continue with the manufacturer. One example of this continuing 
relationship is in instances where the manufacturer provides a warranty on the product pur­
chased by the consumer. An application of this clarification could involve the purchase of a 
car. If a consumer buys a car, the consumer would have a relationship with the auto dealer 
as well as the car manufacturer. The manufacturer while not a direct seller of its product to 
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the consumer nevertheless has an ongoing relationship with the consumer well after the ve­
hicle is first obtained from thefranchised dealer. The relationship includes warranty obliga­
tions, recalls, and other communications relevant to the safety and use of the vehicle 
whether carried out directly or through itsfranchised dealer. In this relationship, the deter­
mination of the time at which the 18 month period begins should be based on a considera­
tion of when all ongoing relationships between the buyer and the manufacturer cease. In 
this regard, it seems intuitive that the consumer expects a continuing relationship not only 
with the auto dealer, but also with the company that is providing the consumer with war­
ranty coverage, recall notices, and other important product information on a continuing ba­
sis. 


We also ask the Agencies to reconsider their guidance in the Supplementary Infor­
mation with respect to the exception pertaining to inquiries or applications regarding a prod­
uct or service offered by that person during the 3-month period preceding the solicitation. 
Specifically, the Agencies state that an "inquiry" for purposes of the Proposal would be 
"any affirmative request by a consumer for information, such that the consumer would rea­
sonably expect to receive information from the affiliate about its products or services. A 
consumer would not reasonably expect to receive information from the affiliate if the con­
sumer does not request information or does not provide contact information to the affiliate." 
We strongly urge the Agencies to delete this concept from the Final Rule. 


Congress was specific when it described the types of inquiries that would suffice for 
purposes of establishing a "pre-existing business relationship." First, the statute states that 
the inquiry must be "regarding a product or service offered by that person." Second, the 
inquiry must be made "during the 3-month period immediately preceding" the solicitation. 
Therefore, it appears that Congress specified the types of inquiries that would constitute a 
"pre-existing business relationship." Had Congress intended to further define such inquir­
ies, it could have done so. Furthermore, had Congress intended to have the Agencies nar­
row the types of inquiries for purposes of the definition, it could have done so. Indeed, the 
next subparagraph in the statute grants the Agencies the authority to expand the definition 
of a "pre-existing business relationship." We are not aware of any statutory evidence sug­
gesting Congress intended the Agencies to narrow the scope of the definition, nor is there a 
statutory basis for the Agencies to do so. 


The Coalition is also concerned that the Agencies have established a standard in the 
Proposal that creates unnecessary uncertainty for entities wishing to comply with the law, 
i.e., that the inquiry is such that "the consumer would reasonably expect to receive informa­
tion from the affiliate about its services." Whether or not a consumer would "reasonably 
expect to receive information" is an inherently subjective standard that will be subject to 
varying interpretations, including those of the plaintiffs' bar. 


The Agencies state that, apparently in all circumstances, "[a] consumer would not 
reasonably expect to receive information from the affiliate if the consumer does not request 
information or does not provide contact information to the affiliate." If the Agencies decide 
to narrow the exception provided in the statute, we urge the Agencies to delete their exam­
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ples of when a consumer would not reasonably expect to receive information from an affili­
ate. In this regard, a consumer may not necessarily request information in order to expect to 
receive information about products or services. For example, a consumer may call to ex­
press dissatisfaction with the features of a particular product. It would not seem unreason­
able to provide information to the consumer about other products that may be a better fit for 
the consumer, even if the consumer did not specifically request such information. It is also 
not appropriate to assume that a consumer will provide contact information to signify that 
the consumer reasonably expects to receive information. For example, a consumer with a 
bank account may call the bank's credit card affiliate and reasonably assume, or even ex­
pect, the affiliate to have access to the relevant contact information. The consumer may not 
provide contact information in this circumstance. However, in no way should that be an 
indicia of whether or not the consumer would reasonably expect to receive information from 
the affiliate. 


"Solicitation" 


The FCRA prohibits an affiliate from using Eligibility Information to make a 
"solicitation" for marketing purposes to a consumer unless the consumer receives a notice 
and opportunity to opt out. Congress defined a "solicitation" as "the marketing of a product 
or service initiated by a person to a particular consumer that is based on an exchange of 
[Eligibility Information from one affiliate to another], and is intended to encourage the con­
sumer to purchase such product or service, but does not include communications that are 
directed at the general public or determined not to be a solicitation by the regulations pre­
scribed" by the Agencies. The basic definition of a "solicitation" generally restates the 
statutory definition. 


The Proposal includes a provision intended to exclude marketing directed at the gen­
eral public from the definition of a "solicitation." We applaud the Agencies for distinguish­
ing such marketing from "solicitations" as that term is used in Section 624 of the FCRA, 
and for excluding television, magazine, and billboard advertisements from the definition. 
Not only did Congress not intend to cover marketing directed at the general public, but it 
would also be impossible to allow consumers to opt out of receiving such marketing mes­
sages. The Coalition believes, however, that the Proposal has inadvertently misstated the 
types of marketing that would not be a "solicitation." In this regard, the Proposal states that 
it would "not include communications that are directed at the general public and distributed 
without the use of eligibility information communicated by an affiliate." (Emphasis added.) 
In short, we believe marketing should be excluded if it is directed at the general public or if 
it is distributed without the use of Eligibility Information. The statute defines a 
"solicitation" as marketing "to a particular consumer that is based on an exchange of 
[Eligibility Information from one affiliate to another]." In other words, if the marketing is 
not "to a particular consumer" or if it is not based on use of Eligibility Information, it would 
not be a solicitation. We ask the Agencies to amend the Proposal accordingly. 


The Agencies also solicit comment on "whether, and to what extent, various tools 
used in Internet marketing, such as pop-up ads, may constitute solicitations as opposed to 
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communications directed at the general public, and whether further guidance is needed to 
address Internet marketing." The Coalition strongly urges the Agencies to avoid discussion 
of particular Internet marketing practices. We believe the Proposal provides sufficient clar­
ity with respect to its applicability that further discussion of particular delivery mechanisms 
would be counterproductive. Furthermore, we do not believe Congress intended for 
"special" provisions to apply to Internet advertising relative to other advertising mecha­
nisms. Therefore, we request that the Agencies refrain from specifically addressing the 
various ways advertisements may be made on the Internet. 


Duties of the Disclosing Affiliate (§ .20(a)) 


In General 


Congress amended the FCRA to prohibit a Receiving Affiliate from using Eligibility 
Information to make a solicitation unless the consumer has received a notice and opportu­
nity to opt out. The FCRA, however, does not impose any direct obligation on a specific 
party to provide the consumer with a notice and opportunity to opt out. Rather, the statute 
imposes liability only on the Receiving Affiliate if it uses Eligibility Information to make a 
solicitation without the consumer having received a notice and opportunity to opt out. 
Therefore, under the plain language of the statute, the Disclosing Affiliate, the Receiving 
Affiliate, or any other party could provide the consumer with such notice and opportunity to 
opt out. This construction provides flexibility to diversified entities to determine how best 
to provide the consumer with a notice and opportunity to opt out. 


In contrast to the statutory language, the Proposal imposes a requirement on a spe­
cific entity to provide the consumer with a notice and opportunity to opt out. In particular, 
the Proposal requires the Disclosing Affiliate to provide a consumer with a notice and a rea­
sonable opportunity to opt out before the Receiving Affiliate can use Eligibility Information 
to make a solicitation. The Agencies explain that "[t]he statute is ambiguous because it 
does not specify which affiliate must provide the opt out notice to the consumer. The 
[Proposal] would resolve this ambiguity by imposing certain duties on the [Disclosing Af­
filiate] and certain duties on the [Receiving Affiliate] with the intent to use that information 
to make or send solicitations to consumers." 


The Coalition respectfully suggests that the Agencies have mistaken the congres­
sional intent to provide flexibility with respect to the notice and opt-out process, and the fo­
cus on the Receiving Affiliate's duties, as "ambiguity." The statute is not ambiguous. In 
fact, the plain language of the statute imposes duties and liability solely on the Receiving 
Affiliate. The statute does not impose a duty on a specific party to provide the notice, nor 
does it need to do so in order to operate as intended. We strongly believe that the Final 
Rule should reflect the obligations imposed under the statute, and therefore we ask that the 
Agencies delete any obligation on a specific party to provide the notice and opportunity to 
opt out to the consumer. There is simply no statutory authority to impose liability on the 
Disclosing Affiliate. 
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"Constructive Sharing" 


In the Supplementary Information the Agencies explain situations in which Section 
624 of the FCRA, and therefore the Proposal, would not be implicated. For example, the 
Agencies state that "[s]ome organizations may choose to share eligibility information 
among affiliates but not allow the affiliates that receive that information to use it for market­
ing purposes. In that case, [the Proposal] would not apply and an opt-out notice would not 
be required if none of the affiliates that receive eligibility information use it to make or send 
solicitations to consumers." The Coalition generally agrees with this interpretation, and we 
hope the Agencies will retain it in the Final Rule. We note that the last prepositional phrase 
in the first sentence quoted immediately above, "for marketing purposes," should be 
amended to say "to make solicitations for marketing purposes." 


The Agencies ask for comment on what they term "constructive sharing." The Sup­
plementary Information explains that the Proposal "would not apply if, for example, an in­
surance company asks its affiliated bank to include insurance company marketing material 
in periodic statements sent to consumers by the bank without regard to eligibility informa­
tion." The Coalition agrees. However, the Agencies also invite comment on whether, given 
the policy objectives of section 214 of the FACT Act, [the Proposal] should apply if affili­
ated companies seek to avoid providing notice and opt out by engaging in the 'constructive 
sharing' of eligibility information to conduct marketing. For example, the Agencies request 
commenters to consider the applicability of [the Proposal] in the following circumstance. A 
consumer has a relationship with a bank, and the bank is affiliated with an insurance com­
pany. The insurance company provides the bank with specific eligibility criteria, such as 
consumers having combined deposit balances in excess of $50,000, and average monthly 
demand account deposits in excess of $10,000, for the purpose of having the bank make so­
licitations on behalf of the insurance company to consumers that meet those criteria. Addi­
tionally, the consumer responses provide the insurance company with discernible eligibility 
information, such as a response form that is coded to identify the consumer as an individual 
who meets the specific eligibility criteria. 


The Coalition believes that the plain language of the statute, which also 
clearly defines the congressional policy objectives, dictates that the scenario de­
scribed by the Agencies would not be subject to Section 624 of the FCRA. In this 
regard, the law states simply that "[a]ny person that receives from another person 
related to it by common ownership or affiliated by corporate control a communica­
tion of information that would be a consumer report, but for [Section 603(d)(2)(A) 
of the FCRA], may not use the information to make a solicitation for marketing pur­
poses to a consumer about its products or services, unless" the consumer receives a 
notice and opportunity to opt out. Therefore, there must be an exchange of Eligibil­
ity Information among affiliates and the Receiving Affiliate must use that informa­
tion to make a solicitation in order for Section 624 to apply. There must also be a 
"solicitation" which, by statutory definition, is marketing based on the use of Eligi­
bility Information by the Receiving Affiliate. 
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As a primary matter, there is no exchange of Eligibility Information among 
affiliates in the example provided by the Agencies. In fact, it is the consumer who 
provides information to an affiliate that may reveal that the consumer has a $3,000 
line of credit. Furthermore, information provided by a consumer about the con­
sumer does not meet the "baseline" definition of a consumer report, and therefore 
the information provided to the insurance company in the Agencies' example is not 
Eligibility Information. 


Furthermore, in order for Section 624 to apply, the Receiving Affiliate must 
make a "solicitation." However, a "solicitation" is marketing made based on the use 
of Eligibility Information. In the Agencies' example, the marketing sent to consum­
ers cannot by definition be a solicitation, since it was not made based on the Receiv­
ing Affiliate's use of Eligibility Information. 


Assuming, strictly arguendo, that a communication of information from the 
consumer to the finance company should be deemed to be a communication of Eligi­
bility Information from the bank to the insurance company, the Proposal would still 
not apply. In order for Section 624 of the FCRA to apply, the Receiving Affiliate 
must use Eligibility Information obtained from the Disclosing Affiliate to make a 
solicitation for its own products or services to the consumer. However, in the Agen­
cies' example, the Receiving Affiliate (the insurance company) did not use Eligibil­
ity Information to make the solicitation. The insurance company did not receive the 
Eligibility Information, to the extent it does at all, until after the solicitation had 
been made and the consumer responded. 


The Coalition also notes that the example provided by the Agencies would 
be expressly exempt from coverage under the statute. One of the exceptions to the 
notice and opt-out requirements is the use of Eligibility Information in response to a 
communication initiated by the consumer. In the Agencies' example, there is no ex­
change of Eligibility Information between affiliates. To the extent there is any ex­
change of information, it does not take place until the consumer initiates a communi­
cation with the insurance company in response to the marketing material. Said dif­
ferently, if the consumer does not respond, there is simply no conceivable argument 
to suggest that the insurance company receives Eligibility Information. In essence, 
the insurance company does not receive, and therefore cannot use, Eligibility Infor­
mation until the consumer initiates a communication with the insurance company. 
Therefore the notice and opt-out requirements would not apply in the Agencies' ex­
ample because the insurance company is using Eligibility Information only in re­
sponse to the communication initiated by the consumer. 


Form of Notice 


Section 624 of the FCRA requires simply that "it is clearly and conspicu­
ously disclosed to the consumer that [Eligibility Information] may be communicated 
among" affiliates. The Agencies themselves note in the Supplementary Information 
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that "nothing in Section 624 of the [FCRA] requires that the notice be provided in 
writing." Yet, also according to the Agencies, the Proposal "contemplates that the 
opt-out notice will be provided to the consumer in writing or, if the consumer 
agrees, electronically." The Agencies, however, seek comment on whether "there 
are circumstances in which it is necessary and appropriate to allow an oral notice." 
(Emphasis added.) 


The Coalition respectfully notes that the question of whether an oral notice is 
permitted has been answered by the Agencies themselves and by Congress. In this 
regard, it has already been noted that the Agencies have recognized that "nothing in 
Section 624 of the [FCRA] requires that the notice be provided in writing." Further­
more, Congress modeled the notice requirement in Section 624 of the FCRA on the 
notice requirement in Section 603(d)(2)(A)(iii) of the FCRA that excludes certain 
information from the definition of a "consumer report" "if it is clearly and conspicu­
ously disclosed to the consumer that the information maybe communicated among" 
affiliates. In using this language in the FACT Act, Congress recognized that compa­
nies currently comply with Section 603(d)(2)(A)(iii) by providing oral notices, and 
intended for the same result now and in the future when it enacted the same lan­
guage in Section 624 of the FCRA. 


The Agencies appear to express some concern with respect to oral notices by 
asking whether "there exists any practical method for meeting the 'clear and con­
spicuous' standard in oral notices." The Coalition believes that, like with written 
notices, compliance with a "clear and conspicuous" requirement is a fact-based in­
quiry and that oral notices can meet this objective. Furthermore, the Coalition re­
spectfully notes that the FTC has imposed "clear and conspicuous" requirements in 
connection with other oral notices, such as some provided under the TSR. The 0CC 
has imposed similar requirements under its regulations governing national bank's 
sale of debt cancellation contracts and debt suspension agreements. Specifically, 
national banks are permitted to provide certain notices orally, but such notices must 
be "conspicuous, simple, direct, readily understandable, and designed to call atten­
tion to the nature and significance of the information provided." We are not aware 
of any difficulties the FTC or the 0CC has had in enforcing those requirements de­
spite the fact that the notices are provided orally with relatively little guidance from 
the respective regulator as to how to provide such notices. 


Duties of the Receiving Affiliate (§ .209(b)) 


The Proposal states that the Receiving Affiliate "may not use the information 
to make or send solicitations to a consumer, unless the consumer has been provided 
an opt-out notice, as described in paragraph (a) of this section, that applies to [the 
Receiving Affiliate's] use of eligibility information and the consumer has not opted-
out." With the exception of the reference to paragraph (a), we believe this portion of 
the Proposal reflects the true intent of Congress with respect to the duties and obli­
gations imposed under Section 624 of the FCRA. With the inclusion of this portion 
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of the Proposal, the Agencies do not need to impose duties on the Disclosing Affili­
ate. We therefore urge the Agencies to retain this provision while deleting the refer­
ence to paragraph (a). 


Exceptions and Examples of Exceptions (§ .20(c) and (d)) 


Section 624 of the FCRA includes several circumstances in which Section 
624 does not apply. The Proposal includes variations on these exceptions, most of 
which we address below. 


Pre-Existing Business Relationship 


The Proposal would not apply if the Receiving Affiliate uses Eligibility In­
formation "to make or send a marketing solicitation to a consumer with whom [the 
Receiving Affiliate] ha[s] a pre-existing business relationship." This exception is 
consistent with the statutory language in the FCRA. We have provided detailed 
comments on the definition of a "pre-existing business relationship" above. Other­
wise, we urge the Agencies to retain this exception in the Final Rule as proposed. 
The Coalition also generally concurs with the Agencies' examples of a "pre-existing 
business relationship," with the exception of the example provided in § 


.20(d)(iii). As discussed above, we do not believe the Agencies have interpreted 
the statute's intent correctly with respect to whether a consumer must provide con­
tact information as part of an inquiry in order for a pre-existing business relationship 
to have been established. 


Service Providers 


Section 624 of the FCRA does not apply to a person "using information to 
perform services on behalf of another [affiliate], except that this [exception] shall 
not be construed as permitting a person to send solicitations on behalf of another 
person, if such other person would not be permitted to send the solicitation on its 
own behalf as a result o  f the consumer opting out. This exception is intended to 
allow a company to use its own affiliates to perform services that the company could 
perform itself. Congress ensured that a company could not circumvent the require­
ments of the statute by having an affiliate send the solicitation on the company's be­
half if the company could not send the solicitation itself as a result of the consumer's 
opt out. 


We believe the Proposal implements this exception in a manner that causes 
unnecessary confusion. In this regard, although the exception applies only to using 
information to perform services on behalf of another, the Proposal discusses issues 
related to marketing consumers on one's own behalf. We believe that the clarifica­
tion of the exception should be no broader than the exception itself, and we urge the 
Agencies to revise this provision accordingly. 
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Communications Initiated by the Consumer 


Another exception to the requirements in Section 624 is the use of Eligibility 
Information "in response to a communication initiated by the consumer." The plain 
language of the Proposal appears to implement the exception as intended by Con­
gress. However, the Proposal states that the communication must be initiated 
"orally, electronically, or in writing." We agree that most, if not all, communica­
tions will be initiated orally, electronically, or in writing. However, the Coalition is 
not aware of any reason to limit the communication to one of the listed methods. 
Indeed, to limit the scope of the exception to oral, electronic, or written communica­
tions may create unnecessary compliance questions, either now or in the future. 
Therefore, we suggest deleting the words "orally, electronically, or in writing". 


Although the language of the Proposal itself appears to implement the statu­
tory exception, the Agencies' discussion of this exception in the Supplementary In­
formation suggests otherwise. In particular, the Agencies state that "[t]o be covered 
by the proposed exception, use of eligibility information must be responsive to the 
communication initiated by the consumer. For example, if a consumer calls an af­
filiate to ask about retail locations and hours, the affiliate may not then use eligibility 
information to make solicitations to the consumer about specific products because 
those solicitations would not be responsive to the consumer's communication." The 
Agencies further opine that "[t]hetime period during which solicitations remain re­
sponsive to the consumer's communication will depend on the facts and circum­
stances." 


The Coalition strongly urges the Agencies to reject this interpretation in the 
Final Rule. First, we do not believe that the Agencies' interpretation implements the 
statutory language or the congressional intent of the law. As noted above, the ex­
ception applies to the use of information in response to a communication initiated by 
a consumer. Congress did not impose an additional qualifier, such as the Agencies 
have proposed, because the exception recognized that responses to consumer inquir­
ies are not interruptions or intrusions into the consumer's routine, and therefore not 
of the type regulated under Section 624 of the FCRA. The end result will not be a 
reduction of interruptions in the consumer's life, but a reduction in opportunities to 
learn of better products or lower costs. 


We are also concerned that the Agencies' interpretation creates a vague stan­
dard that will subject companies to inappropriate compliance risk. The Agencies do 
not provide a clear definition of what will be "responsive" to the consumer, nor can 
they. The determination will vary by the facts and circumstances. However, if the 
Agencies retain this interpretation, a company can never be certain that it will be in 
compliance with the law. Furthermore, the standard proposed by the Agencies will 
not necessarily lend itself to customer service scripts and other methods of employee 
training. Therefore, companies may be discouraged from making use of the excep­
tion granted by Congress for fear that customer service representatives do not know 
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how to comply with the Agencies' interpretation. 


The Supplementary Information also includes the Agencies' view that if an 
affiliate calls the consumer and leaves a message for the consumer to call back, and 
the consumer calls the affiliate back, the consumer's call would not constitute a 
communication initiated by the consumer. We disagree. If the consumer decides to 
initiate contact with a company, the exception should apply. A call by a consumer is 
a communication initiated by the consumer, regardless of whether the consumer is 
responding to a television advertisement to "Call now!," or whether he or she is re­
sponding to a voice mail urging the same action. The fact that the consumer has de­
cided to call the affiliate is sufficient for purposes of the statute. It would seem the 
consumer has ample opportunity to "opt out" of any solicitation from the affiliate by 
not picking up the telephone and calling the affiliate. 


Solicitations Authorized or Requested by the Consumer 


Congress provided an exception to the notice and opt-out requirements of 
Section 624 of the FCRA if the Receiving Affiliate uses Eligibility Information for 
"solicitations authorized or requested by the consumer." In other words, Congress 
stated that if a consumer authorizes or requests the solicitations, a Receiving Affili­
ate's use of Eligibility Information to make such solicitations would not be governed 
by Section 624. 


Although the statute provides only that the solicitations be "authorized" or 
"requested" by the consumer for the exception to apply, the Proposal requires that 
there be "an affirmative authorization or request by the consumer orally, electroni­
cally, or in writing to receive a solicitation." The Agencies further explain in the 
Supplementary Information that "a pre-selected check box or boilerplate language in 
a disclosure or contract would not constitute an affirmative authorization or re­
quest." 


The Coalition believes that the Proposal has inappropriately limited the 
scope of the exception provided in the plain language of the statute. In this regard, 
Congress specified that the consumer need only authorize or request the solicita­
tions. Had Congress intended to create a more limited exception, such as requiring 
that the authorization or request be provided in a specific manner, it could have done 
so. In fact, by declining to specify how the authorization or request should be pre­
sented by the consumer, Congress did not intend to narrow the scope of the excep­
tion. We do not believe it is appropriate for the Agencies to do so arbitrarily. Fur­
thermore, as discussed in greater detail below in connection with the "opt in" exam­
ple in § .22, the Agencies have declared that the resolution of what constitutes 
consumer's consent, at least in the context of the GLBA Rule, "is appropriately left 
to the particular circumstances of a given transaction." We are unaware of any pol­
icy distinction with respect to Section 624 of the FCRA, or any compliance issues 
arising under the GLBA Rule, to alter the Agencies' prior position. 
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We also note that the Proposal appears to contradict the interpretation pro­
vided by federal courts and senior staff of the FTC with respect to a similar require­
ment in the FCRA with respect to permissible purposes for obtaining consumer re­
ports. In this regard, one of the permissible purposes for obtaining a consumer's 
consumer report is "[i]n accordance with the written instructions of the consumer to 
whom it relates." According to Clarke W. Brinckerhoff of the FTC, in a letter writ­
ten to Gregory J. Shibley on June 8, 1999, this requirement can be met "if a con­
sumer signs a document that clearly 'authorizes' a party to procure his or her credit 
report." (Emphasis added.) Mr. Brinckerhoff then references a federal case, 
Hammons v. Enterprise Leasing Co., 993 F. Supp. 1388 (1998), to support his inter­
pretation. That case involved a consumer agreeing to a rental car contract that in­
cluded "boilerplate" language authorizing the rental company to obtain the con­
sumer's credit report. The court found for the defendant due to "the broad written 
authorization Hammons gave Enterprise." Id. at 1390. (Emphasis added.) We be­
lieve that the court and Mr. Brinckerhoff generally interpreted the statute correctly 
with respect to obtaining "written instructions," i.e., that the consumer's authoriza­
tion could be obtained through boilerplate language. In a letter dated May 24, 2001 
to Mr. Walter Zalenski, Mr. Brinckerhoff further clarified that as a result of the fed­
eral E-SIGN Act, an electronic signature could substitute for one written on paper 
for purposes of obtaining the consumer's authorization. 


We do not understand the Agencies' apparent rationale for drawing a distinc­
tion in which obtaining the consumer's authorization to obtain the consumer's con­
sumer report is not sufficient for purposes of authorizing solicitations. In effect, the 
Proposal would create two differing views with respect to what constitutes 
"authorization," providing for the anomalous result of making it easier to obtain the 
consumer's permission to obtain his or her consumer report in at least some circum­
stances than to provide the consumer certain solicitations. For example, under the 
Hammons decision (supplemented by the Shibley letter) and the E-SIGN Act, it 
would appear that a consumer could electronically agree to boilerplate language in a 
contract (or a pre-selected checkbox) and have it constitute the consumer's "written 
instructions" because, to use the Hammons court's and Mr. Brinckerhoff's rationale, 
such an arrangement would signify the consumer's "authorization" to obtain the 
consumer's consumer report. Yet, the exact same scenario would appear to fail the 
Agencies' "authorization" standard the Proposal. We do not believe that such a di­
vergent result is appropriate, nor do we believe the discrepancy to be intended by the 
Agencies. 


Prospective Application (§ .20(e)) 


Congress provided that the requirements of Section 624 would not apply 
with respect to "information...received prior to the date on which persons are re­
quired to comply with" the Final Rule. The prospective application of the law is 
necessary in light of the practical realities associated with complying with the new 
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requirement. In particular, it would be difficult for a family of companies to decon­
struct its existing databases to determine the exact origin of information so that the 
statute could be applied appropriately to all information in the family's possession. 
It is more reasonable to expect a family of companies to develop a compliance pro­
gram on a prospective basis for information received by the entities within the cor­
porate family after the mandatory compliance date. Therefore, Congress intended to 
exempt information that had been received by the family of companies prior to the 
compliance deadline. 


The Proposal provides that it does not prohibit a Receiving Affiliate from 
using eligibility information communicated by the Disclosing to make or send so­
licitations to a consumer if such information was received by the Receiving Affiliate 
prior to the mandatory compliance date provided in the Final Rule. The Coalition 
urges the Agencies to revise the Proposal to provide a prospective application of the 
Final Rule to information received by any entity within the corporate family prior to 
the mandatory compliance date. We believe that such an approach more faithfully 
reflects the statutory language and legislative intent. If the Agencies retain the no­
tion that the information must be received by the Receiving Affiliate prior to the 
mandatory compliance deadline, we ask the Agencies to clarify that any information 
provided to a centralized database or repository that can be accessed by an affiliate, 
such as may be provided by a service provider, be deemed to have been provided to 
such affiliate for purposes of the prospective application of the Proposal. Without 
this clarification it would be unclear whether companies would need to deconstruct 
their databases in a manner intended to be avoided by Congress. 


Relation to Affiliate-Sharing Notice and Opt-Out (§ .20(f)) 


The Proposal states that nothing in the Proposal "limits the responsibility of a 
company to comply with the notice and opt-out provisions of section 
603(d)(2)(A)(iii) of the [FCRA] before it shares information other than transaction 
or experience information to avoid becoming a consumer reporting agency." The 
Coalition requests that the Agencies delete this provision. We are not aware of any 
interpretation of Section 624 of the FCRA, or of the Proposal, which could result in 
the conclusion that the provision of a notice and opt out under Section 624 relieves a 
company of any obligation related to Section 603(d)(2)(A)(iii). Therefore, the clari­
fication provided in the Proposal is unnecessary and could create unintended confu­
sion with respect to the scope of the Proposal. 


If the Agencies decide to retain the disclaimer with respect to the notice and 
opt out described in Section 603(d)(2)(A)(iii), we ask for two revisions. First, the 
Proposal implies that a notice and opt out would be required for the sharing of any 
information other than transaction and experience information among affiliates. We 
urge the Agencies to clarify that the notice and opt out described in Section 
603(d)(2)(A)(iii) only applies with respect to the sharing of information which 
would otherwise meet the definition of a consumer report. Second, the Proposal 
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suggests that any sharing of consumer reports among affiliates would automatically 
cause the Disclosing Affiliate to become a consumer reporting agency. While we 
agree that an entity that discloses a consumer report to an affiliate runs the risk of 
becoming a consumer reporting agency, such a result is not certain. For example, 
the entity must also "regularly engage[]" in making such disclosures "for monetary 
fees, dues, or on a cooperative nonprofit basis." Also, disclosures made pursuant to 
the joint user exception would not cause the disclosing entity to become a consumer 
reporting agency. Therefore, if the provision is retained, we ask that the Proposal be 
amended to state "in order to avoid the risk of becoming a consumer reporting 
agency." 


Contents of Opt-Out Notice (g .21) 


Under the FCRA, the notice provided pursuant to Section 624 must disclose 
to the consumer that Eligibility Information may be shared among affiliates for the 
purpose of making solicitations to the consumer and provide an opportunity and 
simple method to opt out of receiving such solicitations. The notice must be "clear, 
conspicuous, and concise." It may also "be coordinated and consolidated with any 
other notice required to be issued under any other provision of law." The legislative 
history indicates that Congress specifically intended the notice to be of the type that 
could be coordinated and consolidated with the privacy notices provided under the 
GLBA. The notice must allow the consumer to opt out of all solicitations referred to 
in the notice, but may provide the consumer with a menu of options. 


Generally, we believe the Agencies have accurately captured the require­
ments with respect to the contents of the opt-out notice. In this regard, the Proposal 
states that the notice must inform the consumer of the ability to prevent an entity 
from using Eligibility Information to make a solicitation to the consumer. The no­
tice must include a reasonable and simple method for the consumer to opt out and, if 
applicable, that the consumer's election will apply for a specified period of time and 
that the consumer will be permitted to extend the opt out The Proposal states that 
the notice must be "clear, conspicuous, and concise," the latter of which is defined 
as being "reasonably brief." All required disclosures must also be accurate. The 
Proposal also states that if a menu of opt-out choices is provided, the consumer must 
have a single alternative to opt out "with respect to all affiliates, all eligibility infor­
mation, and all methods of delivery." 


With respect to the requirement that the notice accurately disclose that the 
opt out may have an expiration, we urge the Agencies to clarify that if a company 
initially discloses an opt-out of limited duration, but then determines to increase the 
length of the duration (or make the opt out permanent), that the consumer would not 
be entitled to an additional notice describing such a change. We do not believe there 
are any consumer benefits to such a requirement that would justify the cost of pro­
viding a revised notice. 
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The Coalition also notes that the statute does not require that the opt-out no­
tice provide "as one of the alternatives the opportunity to opt out with respect to all 
affiliates, all eligibility information, and all methods of delivery." First, Congress 
required only that the notice allow the consumer to opt out of all covered solicita­
tions—not that one of the options had to be a complete opt out. Second, the require­
ment pertained only to the solicitations described in the notice, not any potential so­
licitation pertaining to "all affiliates, all eligibility information, and all methods of 
delivery." We ask the Agencies to revise the Proposal to reflect more accurately the 
statutory requirements. As discussed below, we also note the need to allow compa­
nies to implement an opt out on an account-by-account basis. By suggesting that the 
opt-out notice include a provision for "all eligibility information," the Proposal sug­
gests the consumer must be given the opportunity to opt out for all eligibility infor­
mation pertaining to the consumer, across all affiliates and all relationships, in per­
petuity. For the reasons discussed below, we do not think this is appropriate, nor do 
we believe it is the intent of the Agencies. 


Reasonable Opportunity to Opt Out (§ .22) 


In General 


Section 624 prevents a Receiving Affiliate from making a solicitation to a 
consumer in certain circumstances unless "the consumer is provided an opportu­
nity. . .to prohibit the making of such solicitations to the consumer by" the Receiving 
Affiliate. The Agencies have interpreted this language to require that the consumer 
receive "a reasonable opportunity, following the delivery of the opt-out notice, to 
opt out of such use" of Eligibility Information by the Receiving Affiliate. The Pro­
posal then provides examples of reasonable opportunities to opt out. The examples 
are generally similar to those used in connection with a similar regulatory require­
ment imposed under the GLBA Rule and imply that the rule of thumb would be to 
give the consumer 30 days to opt out. 


Although the Supplementary Information indicates that the Agencies 
"believe that a reasonable opportunity to opt out should be construed as a general 
test that avoids setting a mandatory waiting period in all cases," the Coalition is con­
cerned that the Proposal would establish a 30-day floor in virtually all cases. For 
example, the Agencies provide that a 30-day period is appropriate when the notice is 
provided by mail or electronically. The only example to the contrary is limited in 
scope to notices provided to consumers at the time of an electronic transaction that 
requests the consumer to decide, as a necessary part of proceeding with the transac­
tion, whether to opt out before completing the transaction so long as a simple proc­
ess is provided "at the Internet web site." Despite the Agencies' stated intent to 
"avoid[] setting a mandatory waiting period in all cases," we believe that these ex­
amples will be used by the plaintiffs' bar and others to establish a de facto 30-day 
requirement for purposes of opting out. 
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If the Agencies retain the examples, we urge the Agencies to continue to pro­
vide examples that are consistent with those provided in the GLBA Rule. We be­
lieve that, given the clear congressional intent to allow the FCRA and GLBA notices 
to be provided together, the examples of reasonable opportunities to opt out should 
be consistent. For this reason, we particularly applaud the Agencies for providing 
forper se compliance, as applicable, if the consumer is permitted to exercise the opt 
out within a reasonable period oftime and in the same manner as the opt out pro­
vided under the GLBA Rule. However, we ask the Agencies to broaden the scope of 
the example provided in § _.22(b)(3). In this regard, the example should reflect 
its applicability to any transaction, not just those conducted in an electronic environ­
ment. We are unaware of a justification to differentiate between transactions con­
ducted electronically and those conducted in person, for example, with respect to 
requesting that the consumer decide as a necessary part of the transaction whether to 
opt out before completing the transaction. 


Providing, for an Opt In 


The Proposal provides as an example of providing for a reasonable opportu­
nity to opt out that a company could provide an opt in. Although a solicitation 
should be permitted as a result of the consumer's authorization or request (i.e., the 
consumer's opt in), such an occurrence would exclude the solicitation from the obli­
gations of Section 624, and therefore the Proposal, altogether. Therefore, in order to 
avoid confusion, we ask the Agencies to delete the reference to an opt in with re­
spect to how a company could comply with the requirements of the Proposal. 


We also note that the Agencies' discussion of an opt in suggests that the opt 
in must result from an "affirmative" act by the consumer. In addition to the argu­
ments we present above as to why "affirmative" consent was not intended by Con­
gress, we also note that the Agencies' discussion of an "affirmative" act to constitute 
consent in § .22(b)(5) appears to contradict the example pertaining to compli­
ance with the GLBA Rule in § .22(b)(4). In this regard, the Agencies appear to 
equate obtaining an opt in as an opt out for purposes of the Proposal. Furthermore, 
the Agencies in § .22(b)(4) appear to endorse compliance with the GLBA Rule 
as compliance with the Proposal for purposes of the opt out (and therefore for the 
opt in). 


The GLBA Rule specifically permits a financial institution to obtain the con­
sumer's "consent" (i.e., opt in), and therefore obtaining consent under the GLBA 
Rule would appear, at least under § .22(b)(4), to constitute compliance with the 
Proposal. However, in the context of the GLBA Rule, the Agencies affirmatively 
rejected the notion that the consent must be obtained in any particular way. Specifi­
cally, the Agencies stated that they "have declined to elaborate on the requirements 
for obtaining consent or the consumer safeguards that should be in place when a 
consumer consents. The Agencies believe that the resolution of this issue is appro­
priately left to the particular circumstances of a given transaction. The Agencies 
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note that anyfinancial institution that obtains the consent of a consumer to disclose 
nonpublic personal information should take steps to ensure that the limits of the con­
sent are well understood by both thefinancial institution and the consumer." 
(Emphasis added.) Therefore, it would appear that a company could meet the stan­
dard established under § .22(b)(4) for obtaining consent while falling short of the 
example provided under § .22(b)(5). We urge the Agencies to delete the refer­
ence to an "affirmative" opt in order to eliminate this ambiguity and to make the 
Proposal more consistent with the Agencies' approach under the GLBA Rule. 


Disclosure of How Long the Consumer Has to Opt Out 


The Agencies note that the Proposal does not require institutions to disclose 
in their opt-out notices how long a consumer has to respond to the opt-out notice 
before Eligibility Information can be used by the Receiving Affiliate to make a so­
licitation. The Coalition applauds the Agencies for adopting this approach in the 
Proposal. We agree for several reasons that such a disclosure should be required in 
the Final Rule. First, Congress specified what should be included in the notice pro­
vided to consumers pursuant to Section 624, and Congress did not specify that the 
notice should include such information. Second, as a general matter, we believe that 
consumers who are interested in opting out will do so shortly after receiving the no­
tice, regardless of whether the "waiting period" is disclosed. Third, Congress in­
tended for the notice to be one that could be "consolidated" in the notice required by 
the GLBA Rule. We believe it would be awkward to require a company to disclose 
how long a consumer has to opt out under one provision in the notice, but not an­
other provision in the notice, especially if the time periods could vary. Finally, the 
Agencies have indicated that they do not seek to set a mandatory waiting period in 
all cases. Therefore, it would appear that the Agencies expect that the waiting pe­
riod could vary, at least depending on the method the notice was delivered. We be­
lieve that companies will want to draft and print one notice for purposes of Section 
624. However, if the company must disclose the "waiting period" to the consumer, 
the notice that must be given to the consumer may vary depending on the product or 
the method by which the notice was provided. We believe this causes an unneces­
sary compliance burden that does not provide benefits to the consumer. 


Reasonable and Simple Methods of Opting Out (§ .23) 


Congress required that any opportunity provided to the consumer to opt out 
be "simple." The Proposal has implemented this requirement by requiring the opt-
out method to be "reasonable and simple." The Proposal then states that a company 
provides a "reasonable and simple method" to opt out if it does one of four things. 
The Proposal also provides that a company does not provide a "reasonable and sim­
ple method" if it does one of three things. 


The Agencies were directed by Congress to provide "specific guidance re­
garding how to" provide a simple method of opting out. In so doing, we urge the 
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Agencies to clarify that the Final Rule is providing examples of compliance. As 
drafted, the plain language of the Proposal could be read to mean that the four meth­
ods listed for complying with the requirement are exclusive. We do not believe this 
was the Agencies' intent. Furthermore, we strongly urge the Agencies to use the 
same examples for purposes of the Final Rule as are provided in the GLB A Rule. It 
does not make sense that Congress would intend to allow coordinated and consoli­
dated notices with respect to the Final Rule and the GLBA Rule, but require differ­
ent methods of opting out. For example, the Agencies should delete the requirement 
to provide a self-addressed envelope under the Final Rule, since there is no similar 
requirement under the GLBA Rule. We also strongly urge the Agencies to delete 
the provision that would require an electronic opt-out mechanism for consumers 
who receive notices electronically. We are not aware of any justification for such a 
requirement (would consumers who receive the notices in paper form be permitted 
to opt out only using paper and not a telephone?), nor is the limitation present in the 
GLBA. We also do not believe that Congress intended to force financial institutions 
who provide their GLBA notices electronically to develop electronic opt-out mecha­
nisms in order to coordinate their FCRA and GLBA notices. 


The Coalition also requests that the Agencies clarify that if a reasonable and 
simple method of opting out is designated, that a company is not required to honor 
opt out requests that are provided through other mechanisms. For example, the 
GLBA Rule specifically states that a financial institution "may require each con­
sumer to opt out through a specific means, as long as the means is reasonable for 
that consumer." For the reasons why the Agencies adopted this provision in the 
GLBA Rule, we believe a similar provision is appropriate for the Final Rule. 


Delivery of Opt-Out Notices (g .24) 


The Proposal would, require that the notice be provided "so that each con­
sumer can reasonably be expectedto receive actual notice." This is a standard that 
is also imposed under the GLBA Rule. We believe the Agencies have appropriately 
recognized that a stricter standard, such as requiring actual notice, would not be pos­
sible to achieve, and therefore we generally urge the Agencies to retain the proposed 
standard. 


Duration and Effect of the Opt Out (g .25) 


In General 


Section 624 requires that the consumer's opt out must last for at least five 
years "beginning on the date on which the [Receiving Affiliate] receives the election 
of the consumer," unless the consumer revokes the opt out. Therefore, Congress 
established that an opt out would last for five years, although the consumer could 
revoke the opt out earlier and companies could provide for a longer duration. 


22 







COALITION TO IMPLEMENT THE FACT ACT 


Opt-Out Period 


The Proposal indicates that an opt out must be effective for a period of at 
least five years "beginning as soon as reasonably practicable after the consumer's 
opt-out election is received." It would appear that the Proposal creates some ambi­
guity with respect to when the opt out period actually begins. Congress determined 
that the opt out period would begin "on the date on which" the opt out is received. 
The Proposal, however, refers to a period "beginning as soon as reasonably practica­
ble" after the opt out is received. The Coalition requests that the Agencies amend 
the Proposal to clarify that the opt-out period in fact begins on the date on which the 
opt out is received. 


The Proposal does not refer to the fact that a consumer can revoke his or her 
opt out prior to the expiration of the opt-out period. In fact, the Supplementary In­
formation states that "[n]o opt-out period...may be less than 5 years," which appears 
to suggest that the consumer could not revoke the opt out during the five years after 
it has been provided. We believe that Congress explicitly provided that the con­
sumer could revoke the opt out at any time, and we urge the Agencies to revise the 
Proposal accordingly. 


The Coalition is also concerned with the Agencies' interpretation of the stat­
ute in the context of relationships that terminate. The Proposal states that if the con­
sumer's relationship terminates with the Disclosing Affiliate while the consumer's 
opt out is in force, the opt out will continue to apply indefinitely unless revoked by 
the consumer. The Coalition does not believe that such an approach is consistent 
with the statute, nor is it appropriate. In this regard, Congress provided that a con­
sumer's opt out be honored for "at least 5 years." We are unaware of any authority 
for the Agencies to extend, by regulation, the duration of the opt-out period so long 
as it lasts for "at least 5 years." We also do not believe it is necessary to make the 
opt-out period permanent after the Disclosing Affiliate no longer has a relationship 
with the consumer. In particular, the statute provides sufficient assurances that the 
consumer must receive another notice and opportunity to opt out if the Receiving 
Affiliate wishes to use Eligibility Information to make a solicitation once the opt out 
expires. 


Effect of Opt Out 


The Agencies explain in the Supplementary Information that the opt-out is 
tied to the consumer, not to the information. Thus, if a consumer initially elects to 
opt out, but does not extend the opt out upon expiration of the opt out period, a re­
ceiving affiliate may use all eligibility information it has received about the con­
sumer from its affiliate, including eligibility information that it received during the 
opt-out period. However, if the consumer subsequently opts out again some time 
after the initial opt out period has lapsed, a receiving affiliate may not use any eligi­
bility information about the consumer it has received from an affiliate on or after the 
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mandatory compliance date for the [Final Rule], including information it received 
during the period in which no opt out election was in effect. 


With the exception of the applicability of the non-retroactivity provision in relation 
to the mandatory compliance date discussed above, we agree with the general con­
cept espoused by the Agencies with one important revision. The Agencies are cor­
rect in explaining that the opt out is not tied to the information. However, we do not 
agree that the opt out should be tied broadly to the consumer. Rather, it would be 
more appropriate to allow companies to implement a consumer's opt-out directions 
on an account-by-account basis. In this circumstance the consumer's opt out would 
be tied to a particular account. This approach is consistent with the approach taken 
by the Agencies under the GLBA Rule. We also believe it is consistent with the 
statutory language that companies be permitted to provide options to the consumer 
with respect to "the types of...information covered" (e.g., information relating to 
specific accounts) by the consumer's opt out. Indeed, it would be difficult if not im­
possible for many companies to implement an opt out that follows the consumer 
when the consumer may have a variety of relationships with multiple companies in a 
single corporate family. 


Time to Implement the Opt Out 


The Coalition also asks the Agencies to clarify thetimeframe in which a con­
sumer's opt out must be implemented. For example, under the GLBA Rule, the 
Agencies require a financial institution to "comply with a consumer's opt-out direc­
tion as soon as reasonably practicable after [the financial institution] receive[s] it" 
We believe that this is an appropriate standard, as to require an opt out to be imple­
mented earlier than "reasonably practicable" would appear to be, by definition, un­
reasonable. This clarification would apply with respect to the consumer's initial opt 
out, as well as any extensions to the initial opt out. For the same reasons the Agen­
cies included such a clarification in the GLBA Rule, we ask that the same clarifica­
tion be provided in the Final Rule. 


Extension of the Opt Out (§ .26) 


As discussed above, the FCRA provides that if a consumer has opted out, 
and the opt out is no longer effective, a Receiving Affiliate cannot use Eligibility 
Information in certain circumstances to make a solicitation to the consumer "unless 
the consumer receives a notice and an opportunity to extend the opt-out.. .pursuant 
to the procedures described in paragraph (1)." (Emphasis added.) The "procedures 
described in paragraph (1)" are those that describe providing the notice and opportu­
nity to opt out to the consumer. Therefore, it would appear that Congress intended 
for the notice and opt-out requirement to be the same, regardless of whether the no­
tice is the first one received by the consumer or one received as a result of the con­
sumer's opt-out election expiring. 
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The Proposal, on the other hand, contemplates a different notice requirement 
that deviates from the "procedures described in paragraph (1)" of Section 624(a) of 
the FCRA. In particular, the Proposal would require that an "extension notice" be 
provided to the consumer. Unlike the notice requirement described in Section 
624(a)(l), which requires only that the consumer be notified of the sharing of Eligi­
bility Information among consumers and that the consumer be given the opportunity 
to opt out, the Proposal would require that an "extension notice" include notifying 
the consumer that the consumer's opt-out election has expired or is about to expire. 
We urge the Agencies to refine the Proposal with respect to how notice is to be pro­
vided to consumers in all instances to make it more consistent with the requirements 
described by Congress in Section 624(a)(l). 


Consolidated and EquivalentNotices (§ .27) 


The Proposal states that a notice required by the Final Rule may be coordi­
nated and consolidated with any other notice or disclosure required to be issued un­
der any other provision of law, including notices provided pursuant to the GLBA 
Rule. The Proposal also provides that a notice or other disclosure that is equivalent 
to the notice required by the Final Rule, and that is provided to a consumer with dis­
closures required by any other provision of law, satisfies the Final Rule. These pro­
visions are consistent with the statute, and we urge that they be retained in the Final 
Rule. 


Effective Date 


The FCRA requires that the Final Rule be issued by September 4, 2004 and 
that it become effective no later than six months after it is issued. The Agencies re­
quest comment on "what the mandatory compliance date should be and whether it 
should be different form the effective date of the" Final Rule. We believe that com­
panies will need more than six months to review the Final Rule, determine how it 
will affect their business model, implement the necessary systems changes, and pro­
vide notices to consumers (as needed). Therefore, although the Final Rule may be­
come "effective" six months after it is issued, we ask that compliance not be re­
quired for at least an additional six months, and longer if necessary to incorporate 
the affiliate marketing notice in the next GLBA notice provided after that time. We 
believe such an approach will provide a more appropriate time period for companies 
to comply with the Final Rule. We also believe that Congress recognized that an 
effective date is not necessarily the same as a mandatory compliance date. In this 
regard, it is not uncommon for banking regulations to have effective dates and man­
datory compliance dates that differ. Congress enacted the FACT Act will full 
knowledge of this practice. Furthermore, the statute explicitly recognizes that the 
effective date may not necessarily be the date on which compliance is required 
(compare Section 624(a)(5) of the FCRA to Section 214(b)(4)(B) of the FACT Act). 
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Thank you again for allowing the Coalition to comment onthis issue. Please do not 
hesitate to contact me at 202 464 8815 if the Coalition can be of further assistance. 


Sincerely, 


Jeffrey A. Tassey 
Executive Director 
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Larkin W. Fields 
Senior Vice President 
Enterprise Compliance / Privacy Officer 
General Counsel 


August 11, 2004 


Ms. Jennifer J. Johnson, Secretary 
Board of Governors of the Federal 


Reserve System 
20th Street and Constitution Ave., N.W. 
Washington, DC 20551



Office of the Comptroller of the 
Currency 


250 E. Street, S.W. 
Mail Stop 1-5 
Washington, DC 20219 


Mr. Jonathan G. Katz, Secretary 
Securities and Exchange Commission 
450 5th Street, N.W.

Washington, DC 20549-0609



Federal Trade Commission 
Office of the Secretary

Room H-159 (Annex Q)

600 Pennsylvania Avenue, N.W.

Washington, DC 20580



RE: FACT Act Affiliate Marketing Rule 
F.T.C. Matter No. R411006 
O.C.C. Docket No. 04-16 
F.R.B. Docket No. R-1203 
S.E.C. File Number S7-29-04 


Dear Sirs and Madams: 


USAA appreciates the opportunity to comment on the proposed Affiliate 
Marketing Rule. USAA is a member of the Coalition to Implement the FACT Act, 
the Financial Services Roundtable, the American Insurance Association, the 
Investment Company Institute and the Consumer Bankers of America. We 
support the comments made by those groups, but wish to also submit comments 
from our own unique perspective. USAA's primary purpose in commenting on 
this proposed rule is to share examples of how some well-intended provisions in 
the rule might result in consumer confusion or inconvenience. 


Introduction to USAA 


USAA has been serving present and former members of the U.S. military and

their families since 1922 and has become one of America's leading insurance

and financial services companies. The Association, well known for its

exceptional customer service and the trust it has earned from its membership,

offers its customers a variety of services to help them meet their financial

security needs.



USAA owns or manages assets of $73 billion and provides insurance, banking, 
and investment products to more than 5 million members of the U.S. military and 
their families. The property and casualty insurance products are available only to 
USAA members. Other products, while available to the general public, are 
actively marketed only to the military and their families. 


9800 Fredericksburg Road San Antonio, Texas 78288 210 498 6736 Fax: 877 432 8099 
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USAA has a relatively unique relationship with its customers. The Association is 
owned by its members; thus, it does not have the shareholder-driven obligations 
that publicly-traded and privately-owned companies have. USAA's customers 
are commonly known within the organization - and self-referentially - as 
"members" of the USAA family. USAA's goal in serving its membership has 
been to provide "one-stop" financial services that address the unique needs of 
the military community and to back them with impeccable service that is tailored 
to the requirements of the men and women in uniform and their families. USAA 
members demand - and the Association is always striving to provide - a full 
range of highly competitive financial products, which are always offered under 
the USAA brand. 


USAA is nationally recognized for its commitment to outstanding member 
service, which has earned the company numerous quality awards, including the 
J.D. Power & Associates Chairman's Award. In a 2002 survey of USAA 
members, 95 percent indicated they were likely or extremely likely to buy from 
USAA in the future. USAA is the highest-ranking financial services company for 
customer advocacy, according to an independent survey conducted by Forrester 
Research in 2004. 


USAA concerns with the proposed rule 


USAA recognizes that the affiliated marketing rule is a complex issue with 
conflicting goals and overlapping exceptions. Each exception was carefully 
crafted by Congress to ensure that existing customers receive all the relevant 
information about products offered by companies they do business with and that 
businesses are able to fully and accurately respond to communications initiated 
by a consumer. To the extent that the regulations narrow the scope of these 
exceptions, USAA believes that consumers are harmed more than protected. 
USAA also believes that the notice to consumers should be as concise and easy 
to read as possible. These high level concerns are discussed in detail below. 


Consumer-initiated Communications 


USAA believes that the statutory language is plain and unambiguous that 
any communication in response to a communication initiated by a 
consumer is exempt from the notice and opt-out provisions. The following 
restrictions in the proposed rules will only lead to additional customer confusion 
and limit USAA's ability to appropriately respond to our members' needs: 


Contact Information. An example provided in the proposed regulation seems to 
imply that the consumer must provide contact information at the time of the 
communication in order for this exception to apply. We do not believe that this is 
consistent with either the statute or consumer expectations. Our members do 
not like to repeat information they have already provided, especially basic 
information such as contact information. In a telephone environment, consumers 
expect an immediate response to their questions and, in most situations; contact 
information is not even relevant. For example, if a customer calls to inquire 
about saving for college expenses through life insurance, it would be extremely-
awkward for a customer contact representative to ask for contact information 
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before he or she is permitted to mention other alternative savings products, such 
as a 529 investment program available through an affiliate. Consumers 
sometimes don't understand all of their investment options and expect their 
financial institution to educate them; it would be a disservice to constrain 
companies from fully responding to consumer inquiries. Even if the follow up 
response is through a different channel, such as mail, consumers do not expect 
to be asked for contact information already provided. We ask the federal 
agencies to clarify that contact information need not be provided for this 
exemption to apply. 


Call-back messages. We also disagree with the federal agencies' conclusion 
that a communication is not initiated by the consumer if prompted to call by a 
call-back message. Consumers are prompted to call through many channels— 
direct marketing, Internet offers, outbound call campaigns, and integrated 
campaigns that combine several channels. No matter which channel a company 
uses to encourage a consumer to contact it, the consumer ultimately makes the 
decision whether or not to pick up the phone and call. It is not reasonable or 
practical for a company to tailor the conversation based on the means used to 
encourage the call. In most cases, the employee receiving the call will not know 
what prompted the customer's phone call. We ask the federal agencies to 
treat all communications from a consumer the same, regardless of whether 
the consumer was prompted by a call-back message. 


Communications in response to consumers. We also request that the federal 
agencies delete the reference to the requirement that the company's 
marketing must be "responsive" to the communication from the consumer. 
This is a very subjective standard that will force companies to either avoid giving 
appropriate and useful information to consumers, or risk being out of compliance 
with this regulation. For example, if a consumer contacts a company about 
starting a long-term investment plan, a company should be able to respond with 
information on alternative investment vehicles, including those offered by affiliate 
companies. Is this "responsive" to the consumer's inquiry?" It is clearly "in 
response to" the inquiry and represents useful and important information to be 
conveyed to the consumer. The two examples contained in the proposed 
regulation do not give sufficient guidance for companies as to what would meet 
the standard of "responsive." 


Marketing at the request of the consumer 


We do not agree that preselected check boxes are perse an unacceptable 
method for obtaining consumer authorization. While some preselected 
check boxes may be misleading or obscure, they can also be clearly and 
conspicuously presented to consumers. Consumers do not object to preselected 
check boxes that are used properly, as they reduce the number of clicks 
necessary to complete an online transaction. We urge the Commission to 
reconsider this guidance. 


The notice and opt out 


The required elements. The statute requires only two pieces of information in an 
opt-out notice: 1) that the consumer may elect to limit affiliate use of eligibility 
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information for sending marketing solicitation and 2) a simple method for opting 
out. USAA urges the Commission to remove several provisions that add required 
additional information to the notice and opt-out. We believe that Congress 
intended for these notices to be short and simple to read; adding elements not 
required by the statute complicates notices and does not provide any consumer 
benefit. 


USAA disagrees with the Commission's approach of requiring a company 
to declare a specified time period for the opt-out election and to state that 
the consumer will be allowed to extend. Congress required only that 
consumers be given an additional chance to renew their opt-out before it expires. 
By requiring companies to state a specific time period, the Commission 
effectively forces companies to choose the statutory 5 year minimum in order to 
preserve their options. Stating the time period does not provide a meaningful 
protection to consumers since they will be given the opportunity to extend their 
opt-outs before they expire. 


USAA also is concerned about the proposal to require a statement of a 
company's rule applicable to joint account holders. While the joint account 
rule made sense in the context of the Gramm-Leach-Bliley Act privacy 
requirements, this statute relates only to the use of information for marketing to a 
particular consumer. Companies do not direct marketing to a joint account; they 
direct it to an individual. For companies that do not give a GLB opt-out, this 
requirement prevents making a simple one sentence addition to an existing 
privacy notice and unnecessarily complicates the notice. 


The model language. USAA would prefer to see model language that qualifies 
the type of information affected by the opt-out. Consumers may think that the 
examples listed at the end of the sentence represent the only types of 
information affected by an opt-out. USAA suggests that the model language 
describe the opt-out information as "credit eligibility information" and 
delete the examples at the end of the sentence. USAA also requests that 
the Commission consider providing model language for joint notice by a 
group of affiliated companies. 


The compliance date 


USAA requests that the agencies consider setting a compliance date that takes 
into account the breadth of companies affected by this rule and their varying 
compliance burdens. Some companies may already offer a broader right to opt-
out of marketing and are ready to comply immediately upon publication of the 
final rule. Others may have to invest in significant complex system modifications, 
redesign processes and procedures, and train a large workforce. For these 
companies, six months may not be sufficient time for compliance. Also, since 
many companies may combine this notice with their annual GLB notice, time 
should be allowed for a rollout of notices concurrent with the next GLB notice. 


USAA suggests that the approach taken in connection with the 1996 
amendments to the FCRA is appropriate: permit companies to comply 
early, but allow for a longer period before requiring compliance. 
Companies choosing to comply early will have the benefit of federal preemption 
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and assurance that they do not need to comply with multiple state laws on this

issue. Consumers will also benefit from early compliance.



USAA appreciates the opportunity to submit comments in this rulemaking.



Sincerely yours,



Larkin Fields 
Chief Privacy Officer 
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AMERICAN BANKERS 
INSURANCE ASSOCIATION" 


as affiliate of the american bankers 
association 


Beth L. Climo 
Executive Director 
bclimo@aba.com 


1120 Connecticut Avenue, NW 
Washington, DC 20036 


202-663-5163 
Fax: 202-828-4546 
www.theabia.com 


August 16, 2004 


Via Electronic Mail 


Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal 
Reserve System 
20th Street and Constitution Ave., N.W 
Washington, D.C. 20551 
Attn: Docket No. R-1203 
regs.comments@federalreserve.gov 


Regulation Comments 
Chief Counsel’s Office 
Office of Thrift Supervision 
1700 G Street, N.W. 
Washington, D.C. 20552 
Attn: No. 2004-31 
infocollection.comments@ots.treas.gov 


Robert E. Feldman 
Executive Secretary 
Federal Deposit Insurance 
Corporation 
550 17th Street, N.W. 
Washington, D.C. 20429 
Attn: RIN 3064-AC73 
Comments@FDIC.gov 


Office of the Comptroller of the 
Currency 
250 E Street, S.W. 
Mail Stop 1-5 
Washington, D.C. 20219 
Attn: Docket No. 04-16 
regs.comments@occ.treas.gov 


Federal Trade Commission 
Office of the Secretary 
Room H-159 (Annex Q) 
600 Pennsylvania Avenue, N.W. 
Washington, DC 20580 
Attn: No. R411006 


Re: Proposed Rule: Fair Credit Reporting Affiliate Marketing 
Regulation Comments of the American Bankers Insurance 
Association 


Dear Ladies and Gentlemen: 


The American Bankers Insurance Associationfootnote 1 (“ABIA”) provides the 
following comments on the Fair Credit Reporting Affiliate Marketing Regulation 
(the “Proposed Rule”) proposed by the federal banking regulators and the Federal 
Trade Commission (“FTC”) (collectively “the Agencies”). While ABIA supports, 
and incorporates by reference, the attached comment letter of its parent, the 


footnote 1 The American Bankers Insurance Association’s mission is to develop positions and 
strategies on bank-insurance related matters, represent those positions before state and federal 
governments and in the courts, and support bank-insurance related programs and activities through 
research, education and peer group information sharing. 
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American Bankers Association (“ABA”), ABIA has several areas of concern, 
some of which are unique when viewed from the perspective bank affiliated 
insurance agencies. 


Before commenting on several of the provisions in the Proposed Rule and 
their impact on the bank-insurance industry, some background on how insurance 
products are marketed may be helpful. Although some insurance companies sell 
insurance directly to consumers as “direct writers,” under most circumstances, 
insurance is sold through licensed agents appointed by insurance companies to 
sell insurance products on their behalf. The agentfootnote 2 usually is the individual who 
solicits the sale of insurance from the consumer; who “binds” insurance coverage 
before issuance of an insurance contract; and who processes insurance policy 
renewals and claims. Although it is the insurance company’s products that are 
being sold, because of the unique relationship between the consumer and the 
agent, the consumer often sees the insurance product as being the agent’s product. 
To most of the buying public, accordingly, the agent is the face of the insurance 
company. This is also the case in the context of bank-insurance sales. 


I. Specific Comments from the Perspective of Insurance Affiliates 


The Final Regulation Should Not Address The Issue Of “Constructive Sharing,” 
A Concept That Has Limited Utility In The Insurance Context. 


In the Proposed Rule, the Agencies ask for comment on whether Section 
__.20(a), which establishes a duty on the person that communicates eligibility 
information to an affiliate, “should apply if affiliated companies seek to avoid 
providing notice and opt out by engaging in the ‘constructive sharing’ of 
eligibility information to conduct marketing.” As described by the Agencies, 
constructive sharing occurs when a bank uses its own information to make 
marketing solicitations to its own customers concerning an affiliate’s products or 
services and the consumers’ responses provide the affiliate with discernible 
eligibility information about the consumers. As an example, the FTC asks for 
comment on a scenario in which an insurance company affiliated with a bank 
provides specific eligibility criteria to the bank for the bank to make insurance 
solicitations on behalf of the insurance company – the issue being whether a 
notice and opt out is required for the bank to engage in marketing using eligibility 
criteria received from the insurance affiliate. 


ABIA specifically supports ABA’s comments regarding why the final 
regulation should not address the issue of “constructive sharing.” Moreover, in 
the insurance context, it is important to recognize that constructive sharing of 
customer information would have limited utility given restrictions on how 
insurance is marketed. In all states, an insurance agent’s license is required to 
solicit the sale of insurance products. To avoid the need to license a bank as an 
insurance agency and to license individual bank employees as insurance agents; 
and to take advantage of the broad insurance powers afforded most bank 
affiliates; banks, generally speaking, establish insurance marketing operations in 


footnote 2 Agents usually are employed by an insurance agency. 







an insurance agency affiliate (either as a subsidiary of a financial holding 
company or a financial subsidiary of a bank) rather than in the bank itself. Unless 
a bank and its employees were to be licensed respectively as an insurance agency 
and as insurance agents, they could not market insurance products on behalf of an 
insurance affiliate without violating agent licensing laws. Consequently, it is 
unlikely that a bank would use information gained through “constructive sharing” 
to market the insurance products of an affiliate, irrespective of whether the 
affiliate is an insurance company or an insurance agency selling on behalf of an 
insurance company. 


The Definition Of “Pre-existing Business Relationship” Should Leave No 
Question That It Includes A Relationship Between A Consumer And An Affiliated 
Insurance Agency. 


Section __.3(m) (see also FTC’s Section __.3(i)) defines “pre-existing 
business relationship” as a relationship between a person and a consumer based 
on: 


(1) A financial contract between the person and the consumer 
which is in force on the date on which the consumer is sent a 
solicitation covered by subpart C of this part; 


(2) The purchase, rental, or lease by the consumer of the person’s 
goods or services, or a financial transaction (including holding 
an active account or a policy in force or having another 
continuing relationship) between the consumer and the person, 
during the 18-month period immediately preceding the date on 
which a solicitation covered by subpart C of this part is made 
or sent to the consumer; or 


(3) An inquiry or application by the consumer regarding a product 
or service offered by that person during the 3-month period 
immediately preceding the date on which a solicitation covered 
by subpart C of this part is made or sent to the consumer. 


We believe that in each of these three situations, the Agencies’ intent is that an 
insurance transaction between an affiliated insurance agency and a consumer 
qualifies as a pre-existing business relationship. Subsection (3) clearly embraces 
such a result; it refers to a “product or service offered by that person [the 
insurance agency]. . . .” (emphasis added) In the other two subsections, the 
language is not as clear. Subsections (1) and (2) refer to a financial contract or a 
financial transaction “between the person and the consumer. . . .” (emphasis 
added) While the insurance contract is between an insurance company and the 
consumer, the relationship is between the insurance agency and the consumer. 
The Agencies should clarify that the definition of “pre-existing business 
relationship” includes a relationship between a consumer and an insurance agency 
under all three scenarios. 







Such an interpretation would be consistent with the policy behind the pre­
existing business relationship exception. As expressed in the preamble to the 
Proposed Rule, the scope of the pre-existing business relationship exception is 
based on “the reasonable expectations of the consumer.” As discussed in the 
introductory section of this comment letter, the agent is the seller of the insurance 
product and the entity with which the consumer has the insurance relationship. A 
consumer who buys insurance through a bank-affiliated insurance agency will not 
be surprised to later receive solicitations for other insurance products based on 
eligibility information the insurance agency has received from an affiliated bank. 
Therefore, a pre-existing business relationship should be deemed to be created 
when a consumer buys insurance from an affiliated insurance agency. 


Use Of Eligibility Information Following A Consumer’s Affirmative Authorization 
Or Request. 


The example in Proposed Rule Section _.20(d)(3) describes a situation in 
which a bank’s mortgage customer asks the bank about information concerning 
insurance offered by the bank’s insurance affiliate. The example permits the 
insurance affiliate to use the customer’s eligibility information received from the 
bank for marketing purposes in responding to the customer’s request without the 
customer having been given an opt out opportunity. The customer’s request for 
such information may be given in writing, orally, or electronically. ABIA 
supports the Agencies’ interpretation of the “affirmative request” exception to the 
opt out requirement, given that it is common for a bank customer to ask a bank for 
information about products and services offered by an insurance affiliate. In 
those situations, there is no need for the customer to be provided with a notice and 
opt out. 


II. Other Comments 


The Final Regulation Should Not Impose Additional Duties On Entities That 
Share Eligibility Information. 


The ABIA agrees with ABA’s comments on two related issues: (1) 
that the final regulation should not impose duties on the entity that shares 
information with an affiliate; and (2) that the final regulation should not 
dictate whether the giver or receiver of eligibility information should 
provide the notice and opt out. The notice and opt out is not required to be 
given when an exception applies, such as when the user of the information 
has a pre-existing business relationship with a consumer. Only the user of 
the information knows whether a notice and opt out is required to be given 
before eligibility information received from an affiliate is used. Any duty, 
therefore, should fall only on the user of the information. The user should 
be responsible for assessing whether the duty must be fulfilled and, if so, 
how it should be fulfilled – either by arranging for the affiliate that shared 
the information to provide the notice and opt out or by satisfying that 
requirement itself. 







The Definition Of “Eligibility Information” Should Not Include A Bank 
Customer’s Name, Address, Or Account Number That A Bank Shares With An 
Affiliate. 


The Proposed Rule regulates the use of “eligibility information” and 
defines eligibility information as information described in Section 214 of the Fair 
and Accurate Credit Transactions (“FACT”) Act. Section 214 of the FACT Act 
defines that type of information as information that would constitute a “consumer 
report” pursuant to the Fair Credit Reporting Act (“FCRA”) but for the exclusions 
from that definition for “transaction or experience” information and “other” 
information. Section 603(d)(1) of the Fair Credit Reporting Act defines a 
“consumer report” as “any written, oral or other communication of any 
information by a consumer reporting agency bearing on the consumer’s credit 
worthiness, credit standing, credit capacity, character, general reputation, personal 
characteristics, or mode of living which is used or expected to be used or 
collected in whole or in part for the purpose of serving as a factor in establishing 
the consumer’s eligibility for credit or insurance to be used primarily for 
personal, family, or household purposes, employment purposes, or any other 
purposes authorized in Section 604 of the FCRA.” (emphasis added) 


A bank customer’s name, address, and account number do not bear on the 
customer’s eligibility for credit or insurance. Such information merely identifies 
the bank customer and any associated accounts.footnote 3 The Agencies should make clear 
that eligibility information does not include customer name, address, or account 
number. 


Thank you for considering these comments. Please contact the 
undersigned at (202) 663-5163, or ABIA’s legal counsel, Jim McIntyre or Chrys 
Lemon, at (202) 659-3900, if you have any questions concerning these comments. 


Sincerely, 


Beth L Climo signature 


Beth L. Climo 


Attachment (ABA comment letter) 


footnote 3 A bank customer’s name, address, and account number constitute “nonpublic personal 
information” pursuant to Title V of the Gramm-Leach-Bliley Act. That act and its associated 
privacy regulations restrict the disclosure of such information to a nonaffiliated third party. The 
disclosure of customer account numbers to a nonaffiliated third party for marketing purposes is 
further restricted. E.g., 12 C.F.R. §§ 216.3(n)(1); 216.10; 216.12. 








LILY E. JELALIAN 


144 Bloomfield AVENUE 


PATERSON, NEW JERSEY O75O3 


August 16, 2004 


Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal Reserve System 
20th Street and Constitution Avenue, N.W. 
Washington, D.C. 20551 


To the Secretary: 


I am a consumer and write to comment on the proposed Affiliate Marketing Rule. 


I strongly feel that the final regulations should provide that when a consumer has opted out, the 
affiliates of the company which has the relationship with the consumer should be prohibited from 
circumventing the opt-out by instructing that company (with the consumer relationship) or another 
affiliate to make or send solicitations to the consumer on their behalf, assuming the affiliates would not 
be permitted to make or send such solicitations as a result of the consumer's election. Businesses 
should not be permitted to circumvent a consumer's desire to opt-out in this way or otherwise. The law 
already provides business with great opportunities to share consumer data - the regulation should not 
create additional opportunities. 


I believe that the final regulations should not allow businesses to send a joint notice that does 
not list each affiliate participating in the joint notice by its name, even if each affiliate shares a 
common name. The joint notice should list each affiliate participating in a joint notice by its name and 
its specific line of business. If a business wants to extensively share a consumer's sensitive 
information, it should be required to tell the consumer specifically where it is going so that, if the 
consumer objects to such sharing, he or she may discontinue the consumer relationship with that 
affiliate family. 


In addition, I feel that the scope of the communications that do not meet the proposed definition 
of "solicitation" should not be expanded - it is sufficiently broad. 


Sincerely, 
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August 13, 2004 


By Electronic Delivery 


Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal 
Reserve System 
20th Street and Constitution 
Avenue, NW 
Washington, DC 20551 
Attention: Docket No. R-1203 


Robert E. Feldman 
Executive Secretary 
Federal Deposit Insurance 
Corporation 
550 17th Street, NW 
Washington, DC 20429 
Attention: RIN 3064-AC73 


Becky Baker 
Secretary of the Board 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA 22314 


Office of the Comptroller of the 
Currency 
250 E Street, SW 
Mail Stop 1-5 
Washington, DC 20219 
Attention: Docket No. 04-16 


Regulation Comments 
Chief Counsel's Office 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC 20552 
Attention: No. 2004-31 


Re: Fair Credit Reporting Act Affiliate Marketing Regulations 
69 Federal Register 42502, 15 July 2004 


Ladies and Gentlemen: 


This comment letter is submitted on behalf of American Bankers 
Association ("ABA") in response to the notice of proposed rulemaking 
("Proposed Rule") and request for public comment issued by the Board of 
Governors of the Federal Reserve System ("FRB"), the Federal Deposit 
Insurance Corporation, the National Credit Union Administration, the 
Office of the Comptroller of the Currency and the Office of Thrift 
Supervision (collectively, the "Agencies"), published in the Federal 
Register on July 15, 2004. Pursuant to the Fair Credit Reporting Act 
("FCRA"), as amended by the Fair and Accurate Credit Transactions Act 
of 2003 ("FACT Act"), the Proposed Rule would prescribe regulations to 
implement section 624 of the FCRA concerning affiliate marketing. ABA 
appreciates the opportunity to comment on this important topic. 
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The ABA brings together all categories of banking institutions to 
best represent the interests of this rapidly changing industry. Its 
membership -which includes community, regional, and money center 
banks and holding companies, as well as savings associations, trust 
companies, and savings banks - makes ABA the largest banking trade 
association in the country. 


Background 


The FCRA expressly permits the sharing of information between 
and among affiliated entities. For example, the FCRA permits financial 
institutions to share transaction or experience information between 
affiliated entities without limitation. footnote 1 The FCRA also permits financial 
institutions to share information that otherwise would be considered a 
consumer report with their affiliates if their customers are provided notice 
and an opportunity to opt out before this information is shared. footnote 2 Section 
624 of the FCRA, as added by section 214 of the FACT Act, however, 
limits the ability of financial institutions to use certain information for 
marketing purposes. Specifically, section 624(a)(1) of the FCRA states 
that "[a]ny person that receives from another person related to it by 
common ownership or affiliated by corporate control a communication of 
information that would be a consumer report, but for [the exceptions in] 
section 603(d)(2)(A), may not use the information to make a solicitation for 
marketing purposes to a consumer about its products or services, unless" 
the consumer is provided notice and an opportunity to opt out, and the 
consumer does not opt out. footnote 3 


Section 214(b) of the FACT Act requires the Agencies, the Federal 
Trade Commission ("FTC") and the Securities and Exchange Commission, 
with respect to the entities subject to their respective FCRA enforcement 
authority, to "prescribe [consistent and comparable] regulations to 
implement section 624 of the" FCRA. footnote4 Although the Proposed Rule would 
implement section 624 of the FCRA, the requirements of the Proposed 
Rule differ in nature and structure from the requirements of section 624 of 
the FCRA, as well as the privacy provisions of the Gramm-Leach-Bliley 
Act ("GLBA"), and raise questions as to the scope and operation of the 
affiliate marketing requirements in section 624. In sum, these new and 
unique provisions introduced in the Proposed Rule find no statutory basis 
in the FCRA or the FACT Act. 


For instance, the Agencies have raised questions about the ability 
of an entity to market to its own customers products or services of its 
affiliates. ABA believes that such restrictions are inconsistent with the 


footnote1 FCRA § 603(d)(2)(A)(i). 
footnote 2 FCRA § 603(d)(2)(A)(iii). 
footnote 3 Information covered by section 624 will be referred to as "eligibility information," as 
defined in the Proposed Rule. Proposed § .3(j). 
footnote 4 FACTAct§§214(b)(1)-(2). 







plain language of the FCRA and its intent. In addition, we suggest that the 
final rule follow the statute by making clear that the entity required to 
provide the opt-out notice is the affiliate that receives and wishes to use 
information from its affiliates, while providing that entity sufficient flexibility 
to have that notice sent by another affiliate and/or combined with 
notification sent on behalf of multiple affiliates. Other comments address 
a variety of additional issues, including the proposed exceptions, 
grandfathering of certain eligibility information, and the form, use, and 
timing of the opt-out notice. Finally, ABA suggests that the Agencies 
provide a minimum of nine months from promulgation of the final rule as 
the mandatory compliance date. The final rule also should make it clear, 
as clearly intended by the statute, that an institution may incorporate the 
new FCRA opt-out notice into its GLBA privacy notice by allowing the 
FCRA opt-out notice to be provided at the time of the regularly scheduled 
GLBA notice. 


The Final Rule Should Not Address Constructive Sharing 


The Agencies specifically request comment on whether the 
Proposed Rule should apply "if affiliated companies seek to avoid 
providing notice and opt out by engaging in the 'constructive sharing' of 
eligibility information to conduct marke t ing . foo tno te5 As described by the 
Agencies, constructive sharing occurs when a financial institution uses its 
own information to make marketing solicitations to its own customers 
concerning an affiliate's products or services, and the customers' 
responses provide the affiliate with discernible eligibility information about 
these customers. The term constructive sharing is not used in section 624 
or any other provision of the FCRA or the FACT Act. However, the very 
structure of section 624 was designed to encourage financial institutions 
within the holding company structure to conduct marketing through an 
affiliate that has a pre-existing business relationship with its customers. 
Specifically, the pre-existing business relationship exception, as 
contrasted with the notice requirements imposed by section 624 on the 
use of eligibility information to market consumers with whom a financial 
institution does not have a pre-existing business relationship, create an 
incentive to conduct marketing in holding companies through financial 
institutions with existing customer relationships. 


The Supplementary Information to the Proposed Rule 
("Supplementary Information") presents the following, hypothetical 
example of constructive sharing: An insurance company provides an 
affiliated bank with specific eligibility criteria for the purpose of having the 
bank make solicitations on behalf of the insurance company to bank 
customers who meet those criteria; in addition, a consumer's response 
provides the insurance company with discernible eligibility information, 
such as a response form that is coded to identify the consumer as meeting 


footnote 5 69 Fed. Reg. at 42,507. 







the eligibility criteria. footnote 6 As discussed in further detail below, section 624 
does not apply to this hypothetical example for several important reasons. 
Most importantly, the bank making the solicitation has a pre-existing 
business relationship with its customers and, thus, may make these 
marketing solicitations based on its information or information received 
from an affiliate or other third party. Similarly, if a bank customer 
responds to a solicitation directly to the insurance company, the insurance 
company also would then have a pre-existing business relationship with 
the bank customer due to the consumer's inquiry, and since the insurance 
company can then use all available affiliate information in marketing to 
that customer, the receipt of information through the customer simply 
cannot trigger the section 624 notice requirement. In addition, section 624 
does not apply to the Agencies' hypothetical example because the bank 
would not use eligibility information received from an affiliate in order to 
make solicitations, but only would use its own information to make the 
solicitations. 


Section 624 Does Not Apply to Constructive Sharing 


Section 624 does not limit the sharing of information. Section 624 
addresses only the use of information after it has been shared and not the 
sharing of information itself. In effect, section 624, like the FTC 
Telemarketing Sales Rule, gives consumers the ability to opt out of certain 
marketing practices. Specifically, section 624 gives consumers the ability 
to opt out of the use of information that Congress deemed sensitive for 
direct marketing when conducted by affiliated companies. As such, the 
focus and terms of section 624 are much different than the focus of 
general privacy legislation, such as the privacy provisions of title V of the 
GLBA that restrict the disclosure, as opposed to the use, of information. 


Section 624 of the FCRA applies only if five conditions are met: 


(1) An entity has received information from an affiliate; 
(2) this information would be a consumer report if the exceptions to 
the definition of consumer report in the FCRA for transaction and 
experience information and other information shared with affiliates 
did not apply; 
(3) the entity uses this information to make marketing solicitations 
to consumers; 
(4) the marketing solicitations are for the products or services of the 
entity receiving the information and making the solicitations footnote 7 and 


footnote 6 69 Fed. Reg. at 42,507. 
footnote 7 Section 624 of the FCRA applies only when an institution uses eligibility information 


received from an affiliate to make a marketing solicitation concerning "its products or 
services." FCRA § 624(a)(1) (emphasis added). The word "its" is not ambiguous and 
clearly refers to the entity that makes the solicitations and not the affiliate communicating 
the eligibility information. If an entity is marketing the products or services of its affiliate, 







(5) no exception under section 624 applies. footnote 8  


If any one of these five conditions is not met, section 624 does not require 
notice and opt out before an entity may make a marketing solicitation to a 
consumer based on eligibility information received from an affiliate. 


The plain language of section 624 of the FCRA does not prohibit an 
entity from using its own information to solicit its own customers for the 
products or services of any third party, including an affiliate, regardless of 
which entity establishes the marketing criteria. Section 624 applies only 
when an entity uses eligibility information received from an affiliate to 
make a marketing solicitation to a consumer. If an entity uses its own 
information to market an affiliate's products or services, the entity has not 
used eligibility information received from an affiliate, and section 624 does 
not apply. As a result, the entity may make a solicitation to a consumer 
without the consumer receiving notice and an opportunity to opt out. 


In constructive sharing, the entity making the solicitation does 
not receive eligibility information from an affiliate, and the entity on whose 
behalf the solicitation is made only receives information from a consumer's 
response after the solicitation has been made. Therefore, section 624 
does not apply. Any other conclusion would mean that an entity could use 
eligibility information to market a non-affiliate's products and services to its 
own customers, but could not market the products or services of its 
affiliates to those same customers without triggering the section 624 
notice requirement. The pre-existing business relationship exception was 
intended to avoid this obviously illogical result. 


Constructive Sharing is Covered by Section 624 Exceptions 


Even if one were totally to disregard the required conditions 
discussed above, section 624 of the FCRA still would not apply to 
"constructive sharing" because one or more exceptions would apply. 
Section 624 expressly excludes from the notice and opt-out requirement 
any person who uses information to make marketing solicitations "to a 
consumer with whom the person has a pre-existing business 
relationship. footnote9 The pre-existing business relationship exception is not 
limited to the institution's own products or services. footnote 10 Therefore, the 
notice and opt-out requirement does not apply when an entity is making 
marketing solicitations for an affiliate's products or services to its own 
customers because the entity has a pre-existing business relationship with 


the entity would not be marketing its own products or services and section 624 would not 
require notice and opt out. 
footnote 8 FCRA § 624(a)(1). 
footnote 9 FCRA § 624(a)(4)(A). 
footnote 10 A statement by Chairman Oxley of the House Financial Services Committee 
underscores this result by clarifying that "[a]n entity that has a pre-existing business 
relationship with the consumer can send a marketing solicitation to that consumer on its 
own behalf or on behalf of another affiliate." 149 Cong. Rec. E2515 (daily ed. Dec. 8, 
2003). 







its customers. In constructive sharing, the pre-existing business 
relationship exception applies because an entity makes solicitations to its 
own customers with whom the entity has a pre-existing business 
relationship. Furthermore, when the affiliate on whose behalf the 
solicitations are made receives an application or inquiry from the 
consumer, which includes the consumer’s response to the solicitation that 
leads to the so-called constructive sharing, that affiliate would be able to 
receive and use discernable information from affiliated companies in order 
to respond to the communication because the affiliate would then have a 
pre-existing business relationship with the consumer as a result of the 
consumer’s inquiry. 


As a result of the pre-existing business relationship exception, the 
section 624 notice and opt-out requirement cannot apply to an entity that 
makes marketing solicitations to its own customers. Indeed, the literal 
language of the pre-existing business relationship exception goes well 
beyond constructive sharing. For example, if a financial institution obtains 
a list of an affiliate’s customers from a common, shared database and 
applies its own criteria to this list, and then requests an affiliate with an 
existing business relationship to solicit its own customers for the financial 
institution’s products on its behalf, section 624 should not apply, as long 
as the affiliate determines on its own whether or not to send the 
solicitations. In these circumstances, because the affiliate making the 
decision to make the solicitation has a pre-existing business relationship 
with the consumer, section 624 does not apply. In this regard, the affiliate 
with the customer relationship that makes the decision whether or 
not to send the marketing solicitations has a strong incentive to maintain 
that customer relationship. Accordingly, it would take care not to harm 
that relationship by over aggressively marketing the products or services 
of its affiliates. 


In addition, as discussed below, the limitation in the servicing 
exception does not prohibit the affiliate from making solicitations on behalf 
of the financial institution, even though the financial institution could not 
make those solicitations itself. The servicing exception in section 
624(a)(4)(C) states that “this subparagraph shall not be construed” to 
permit an entity to make a solicitation on behalf of an affiliate that could 
not otherwise provide the solicitation on its own behalf. footnote 11 Clearly, this 
limitation is limited to the servicing exception only. The exceptions in 
section 624 are listed in the disjunctive and, as a result, if any exception 
applies, section 624 and its notice and opt-out requirement do not apply. 
In no way does the limitation in the servicing exception limit the application 
of the pre-existing business relationship exception. 


footnote 11 FCRA § 624(a)(4)(C) (emphasis added). 
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The Policy Behind Section 624 Does Not Support Limiting Constructive 
Sharing 


Not only does the plain language of section 624 of the FCRA not 
apply, but also the policy and purpose behind section 624 does not 
support applying the notice and opt-out requirement to constructive 
sharing. The use of eligibility information by an entity to market an 
affiliate’s products to its own customers does not raise the same concerns 
as an affiliate using the same information to market another entity’s 
customers. An entity that makes marketing solicitations to its own 
customers has a strong incentive to maintain those customer relationships 
and will take care not to jeopardize those relationships by over 
aggressively marketing its products or services. A recent study by the 
Secretary of the Treasury Department highlighted this point in its key 
findings. The study noted that “[m]ost businesses have a powerful market 
interest in not annoying their customers with unwanted solicitations, 
particularly businesses that value customer loyalty. footnote 12 An affiliate without 
a current customer relationship may see less to lose through aggressive 
marketing practices. The scheme of section 624 that limits the marketing 
practices of an affiliate without a customer relationship, but does not limit 
the marketing practices of the institution with a customer relationship, is 
based on this important distinction. Whether the notice and opt-out 
requirement applies depends on who markets the product not what the 
product is or whose product it is. Solicitations for the same product are 
treated differently depending on who makes those solicitations. 


Constructive Sharing is Beyond the Scope of Section 624 Rulemaking 


Section 214(b)(1) of the FACT Act requires the Agencies to 
“prescribe regulations to implement section 624 of the” FCRA. The 
Agencies are authorized and directed to write rules to implement the 
notice and opt-out requirement. If the Agencies prescribe rules to limit 
conduct that is not addressed by section 624, such as by limiting the 
ability of an entity to market its affiliate’s products or services to its own 
customers, those rules should not be viewed as implementing section 624 
unless the language of section 624 is ambiguous. As discussed above, 
the language of section 624 is plain and not ambiguous. As a result, if the 
final rule covers constructive sharing, that rule should not be viewed as 
implementing section 624. ABA believes that section 624 does not 
authorize the Agencies to address constructive sharing. 


footnote12 Security of Personal Financial Information: Report on the Study Conducted Pursuant 
to Section 508 of the Gramm-Leach-Bliley Act of 1999, Secretary of the Treasury 
Department 54 (June 2004). 







The Final Rule Should Not Impose Responsibilities on a Financial 
Institution that Shares Eligibility Information with an Affiliate 


The Proposed Rule would impose responsibilities on a financial 
institution that shares consumer report and certain transaction and 
experience information (referred to in the Proposed Rule as “eligibility 
information”) with an affiliate. Specifically, proposed section ___.20(a) 
would require that if a financial institution communicates eligibility 
information to an affiliate, the affiliate may not use this information to make 
or send solicitations to consumers, unless first the financial institution 
provides the consumers notice and an opportunity to opt out, and the 
consumers do not opt out. 


ABA believes that the final rule should not impose such a notice 
obligation on the financial institution that shares eligibility information with 
another affiliate. Section 624 of the FCRA does not establish a general 
restriction on the sharing of information with or among affiliates. Instead, 
section 624 only provides that an affiliate that receives eligibility 
information may not use this information to make marketing solicitations, 
absent an applicable exception, unless first the consumer is given notice 
and an opportunity to opt out. Specifically, section 624(a)(1) states that 
“[a]ny person that receives [eligibility information from an affiliate] may not 
use the information to make a solicitation for marketing purposes. footnote 13 The 
Agencies acknowledge this exact point in the Supplementary Information. 
The Supplementary Information states that “[s]ection 624 governs the use 
of information by an affiliate, not the sharing of information with or among 
affiliates. footnote 14 In addition, the Supplementary Information states that section 
624 “is drafted as a prohibition on the affiliate that receives [eligibility] 
information from using such information to send solicitations, rather than 
as an affirmative duty imposed on the affiliate that sends or communicates 
that information. footnote 15 Although the Agencies emphasize this point in the 
Supplementary Information, the Proposed Rule nonetheless would impose 
an affirmative duty to provide an opt-out notice on a financial institution 
that shares eligibility information. While affiliated companies may well 
decide among themselves that it is most efficient to have the affiliate that 
shares the information also provide the notice, there simply is no basis 
whatsoever in the statute to obligate that affiliate to do so. 


Significantly, section 624 of the FCRA is covered by the FCRA 
private right of action provisions in sections 616 and 617. Under the 
Proposed Rule, a financial institution that shares eligibility information with 
an affiliate could be liable to a consumer if its affiliate uses this information 
to make a solicitation to the consumer and the financial institution first did 
not provide the consumer notice and an opportunity to opt out. By drafting 
the Proposed Rule as a prohibition on making certain solicitations unless 


footnote 13 FCRA § 624(a)(1) (emphasis added). 
footnote 14 69 Fed. Reg. 42,502, 42,504 (July 15, 2004) (emphasis added). 
footnote 15 Id. (emphasis added). 







the financial institution that shares the eligibility information provides an 
opt out notice, the Agencies would create a basis for civil liability against 
the sharing institution under section 624. 


As a result, under the Proposed Rule, a financial institution seeking 
to avoid exposure to civil liability would be required to pursue one of 
several courses of action before sharing eligibility information: require the 
affiliate to commit that it will not use the information for marketing 
purposes unless it provides the notice; always provide the notice before 
sharing eligibility information with an affiliate; or never share eligibility 
information. In many cases, none of these solutions is practical. Financial 
services holding companies typically have shared customer information 
databases that can be accessed by each affiliate, and nothing in section 
624 restricts their continued ability to maintain such databases. Even if 
the financial institution contracted with its affiliates concerning the use of 
eligibility information, the financial institution nonetheless may be exposed 
to potential liability for negligent noncompliance if the affiliate used the 
information to make a solicitation to a consumer who had not received 
notice and an opportunity to opt out. 


The only practical way to address the affiliate marketing limitation is 
by placing the sole duty to comply with section 624 on the affiliate using 
the information, as reflected in the statute itself. Moreover, because 
section 624 does not limit the ability of financial institutions to share 
eligibility information with affiliates, by imposing duties on financial 
institutions that share eligibility information, the Proposed Rule goes 
beyond the requirements of section 624 and unnecessarily would expose 
financial institutions to civil liability. The Proposed Rule is not consistent 
with the statutory language of, or 
the legislative intent behind, section 624. ABA believes that the final rule 
should not impose new duties on entities that share eligibility information 
with affiliates, as long as this sharing is permitted by section 603. 


The Final Rule Should Not Require a Specific Entity to Provide the 
Notice 


ABA also believes that the final rule should not require a specific 
entity to provide the notice, but only should require that the consumer 
receive a notice before an affiliate may make a solicitation to the 
consumer based on eligibility information received from another affiliate. 


In this regard, the FCRA specifically contemplates that the affiliate 
receiving and using eligibility information to make marketing solicitations to 
consumers could provide the notice. Section 624(b) of the FCRA states 
that: 


A notice or other disclosure under this section may be coordinated 
and consolidated with any other notice required to be issued under 
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any other provision of law by a person who is subject to this 
section, and a notice or other disclosure that is equivalent to the 
notice . . . and that is provided by a person described in subsection 
(a) to a consumer together with disclosures required by any other 
provision of law, shall satisfy the requirements of subsection (a). footnote16 


As a result, the Proposed Rule contradicts this plain, unambiguous 
language. The Agencies correctly point out in the Supplementary 
Information that the FCRA does not specify which entity must provide the 
opt-out notice. footnote 17 This lack of specification of the party who must provide 
the notice, however, has no effect on the clear language of section 624(b) 
that the affiliate using eligibility information received from an affiliate to 
make a marketing solicitation may provide the notice. 


The Agencies state that the FCRA and the FACT Act suggest that 
the notice should be provided by the entity that communicates the 
eligibility information. Specifically, the Agencies state that section 
624(a)(1)(A) requires that the notice disclose to the consumer that 
“information may be communicated” among affiliates for the purpose of 
making solicitations, which the Agencies conclude suggests that the entity 
communicating the eligibility information must provide the notice. footnote 18 This 
statement, however, simply informs the consumer that an entity may make 
solicitations to the consumer based on information that it receives from an 
affiliate. Section 624 only provides that the consumer may opt out of the 
marketing use, and not the sharing, of eligibility information. 


The Agencies also note that section 214(b)(3) of the FACT Act 
requires the Agencies to consider existing affiliate sharing notification 
practices and provide for coordinated and consolidated notices. footnote 19 This 
provision does not imply that the entity sharing eligibility information with 
an affiliate must provide the notice. Congress only sought to ensure that 
the notice requirement would be consistent with existing disclosure 
practices and could be coordinated with other disclosures required by law. 
Requiring that the notice is provided before eligibility information received 
from an affiliate may be used to make a solicitation is fully consistent with 
coordination and consolidation with other notices, because it leaves that 
coordination to the institution or institutions providing the notices. 


ABA believes that the final rule should not require any specific 
entity to provide the opt-out notice, but should only require that the 
consumer receive an opt-out notice that covers an affiliate’s use of 
eligibility information for marketing purposes before a solicitation is made 
to the consumer. This approach would promote flexibility by allowing any 
affiliate to provide the notice. In addition, an affiliate may receive eligibility 


footnote 16 FCRA § 624(b) (emphasis added). 
footnote 17 69 Fed. Reg. at 42,504. 
footnote 18 Id. 
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information without intending, or before deciding, to use this information to 
make solicitations. Allowing the entity that uses eligibility information to 
provide the notice would not require a determination to be made at the 
time the information is shared, or placed into a centralized database, 
whether later it will be used to make a solicitation. In addition, an entity 
that later decides to use this information for marketing would not be 
required to contact the affiliate that shared the information to have that 
affiliate provide the notice. Most importantly, allowing the entity that uses 
eligibility information received from an affiliate to provide the notice would 
be consistent with the plain language of section 624(b) of the FCRA. 


Exceptions to the Section 624 Notice and Opt-Out Requirement 


Proposed section ___.20(c) would list several exceptions to the 
notice and opt-out requirement that generally track the statutory 
exceptions in section 624(a)(4) of the FCRA. These proposed exceptions 
would provide that the notice and opt-out requirement does not apply 
when an entity uses eligibility information received from an affiliate: (1) to 
make or send solicitations to consumers with whom the entity has a pre­
existing business relationship; (2) to perform services on behalf of an 
affiliate; (3) to respond to a communication initiated by a consumer; and 
(4) to respond to an affirmative authorization or request by the consumer. 
Importantly, these proposed exceptions are listed in the disjunctive in both 
section 624 and the Proposed Rule. Nevertheless, ABA believes that the 
Agencies should state specifically that if any one exception applies that 
section 624 and the final rule does not apply. 


Pre-Existing Business Relationship Exception 


Proposed section ___.20(c)(1) would provide an exception for a 
person that makes or sends a solicitation to a consumer with whom the 
person has a pre-existing business relationship. Proposed section 
___.3(m) would define a “pre-existing business relationship” as a 
relationship between a consumer and a person that is based on one of 
three factors. First, a relationship based on a financial contract between 
the parties that is in force on the date that a solicitation is made or sent to 
the consumer would qualify as a pre-existing business relationship. footnote20 ABA 
believes that the Agencies should clarify that a “financial contract” includes 
any in-force contract relating to a financial product or service covered by 
title V of the GLBA. 


Second, a relationship based on a consumer’s purchase, rental, or 
lease of the person’s products or services, or a financial transaction with 
the person (including holding an active account or an in-force policy) 
during the 18 months preceding the date that a solicitation is made or sent 
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to the consumer would qualify as a pre-existing business relationship. footnote21  


Although the Agencies provide an example of an insurance policy in the 
Proposed Rule, it is not clear at what point the 18-month time period 
begins with respect to other transactions. ABA believes that the Agencies 
should clarify that the 18-month period begins at the time that all 
contractual responsibilities expire. In addition, it is not clear what 
constitutes an active account that would qualify as a pre-existing business 
relationship. Any account with outstanding contractual responsibilities on 
either side of an account relationship should be considered to be an active 
account, regardless of whether individual transactions occur or do not 
occur under the account. 


Third, a relationship based on a consumer’s inquiry or application 
regarding the person’s products or services during the three months 
preceding the date on which a solicitation is made or sent to the consumer 
would qualify as a pre-existing business relationship. footnote 22 The Agencies 
state in the Supplementary Information that with respect to consumer 
inquiries, the FCRA definition is similar to the “established business 
relationship” under the amended FTC Telemarketing Sales Rule, which 
the Agencies believe “suggests that it would be appropriate to consider 
the reasonable expectations of the consumer in determining the scope of 
this exception. footnote 23 As a result, the Agencies conclude that “an inquiry 
includes any affirmative request by a consumer for information, such that 
the consumer would reasonably expect to receive information from the 
affiliate about its products or services. footnote 24 Additionally, the Agencies state 
in the Supplementary Information that “[a] consumer would not reasonably 
expect to receive information from the affiliate if the consumer does not 
request information or does not provide contact information to the 
affiliate. footnote 25 


ABA believes that this “expectation” standard requires a financial 
institution receiving an inquiry to hypothesize about the consumer’s state 
of mind. Further, in the Supplementary Information the Agencies state 
that in order for a consumer’s inquiry to result in a pre-existing business 
relationship, the consumer must both request information and provide 
contact information. In practice, either of these actions should be 
sufficient to evidence the consumer’s expectation that he or she will 
receive a solicitation. In addition, these terms suggest that specific 
language must be used for an inquiry to lead to a pre-existing business 
relationship. 


As proposed by the Agencies, the expectation standard would 
severely limit the inquiries and applications that would establish a pre-


footnote 21 Proposed § ___.3(m)(2). 
footnote22 Proposed § ___.3(m)(3). 
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existing business relationship. Section 624(d)(1)(C) of the FCRA contains 
no such limitation on the types of inquiries or applications that would 
comprise a pre-existing business relationship. Under section 
624(d)(1)(C), if a consumer has made any inquiry or application within the 
preceding three months, the pre-existing business relationship exception 
applies. For example, if a consumer inquires to an entity concerning 
reasonably identifiable products or services or indicates interest in 
products, the affiliate that offers those types of products or services should 
be considered to have a pre-existing business relationship with the 
consumer. 


Proposed section ___.20(d)(1) would provide examples of 
situations that would qualify and would not qualify as pre-existing business 
relationships. Proposed section ___.20(d)(1)(iii) states, for example, that 
if a consumer inquires about an affiliate’s products or services and 
provides contact information for receipt of this information, the affiliate can 
use eligibility information to make the consumer a solicitation within three 
months. Although providing contact information may indicate that a 
consumer reasonably expects to receive solicitations, as noted above, this 
exception should not hinge on providing contact information or on the 
consumer’s expectation. For example, in the context of an e-mail request, 
the contact information may be self-evident and the consumer may view it 
as unnecessary to provide that information a second time. Similarly, the 
return address on an envelope or the captured telephone number of a 
consumer requesting information about products or services should be 
sufficient even if the consumer neglects to provide an address or 
telephone number. 


Finally, the Agencies specifically request comment on whether 
there are additional circumstances that should be included within the 
definition of pre-existing business relationship. footnote 26 ABA believes that the 
term pre-existing business relationship should be defined to include 
relationships arising out of the ownership of servicing rights, a participation 
interest in lending and other similar relationships. 


Servicing Exception 


Proposed section ___.20(c)(3) would provide an exception for a 
person that uses eligibility information to perform services on behalf of an 
affiliate. Proposed section ___.20(c)(3) states that this exception is not to 
be “construed as permitting a bank to make or send solicitations on its 
behalf or on behalf of an affiliate if the bank or the affiliate, as applicable, 
would not be permitted to make or send the solicitation as a result of the 
election of the consumer to opt out.” The servicing exception is a stand­
alone exception designed to clarify that any affiliate can provide marketing 
services to another affiliate. When providing such services, the servicing 
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affiliate cannot use information if the affiliate that has requested the 
services could not use that information without first providing notice. 
Obviously, if another exception applies, this caveat to the servicing 
exception has no application whatsoever. This, again, demonstrates the 
importance of the Agencies clarifying that the limitation in section 
624(a)(4)(C) only applies to the servicing exception. 


Consumer-Initiated Communications Exception 


Proposed section ___.20(c)(4) would provide an exception for a 
person that uses eligibility information “[i]n response to a communication 
initiated by the consumer orally, electronically, or in writing.” The 
Supplementary Information indicates that to be covered by the consumer-
initiated communication exception, “use of eligibility information must be 
responsive to the communication initiated by the consumer. footnote 27 The 
Supplementary Information also states that if a consumer calls an affiliate 
to ask about the affiliate’s products or services, only “solicitations related 
to those products or services would be responsive to the communication 
and thus permitted under the exception. footnote 28 ABA believes that this concept 
of “responsive” is subjective and encourages a narrow reading of this 
exception. Consumers may not be familiar with the various types of 
products or services that are available and may rely on the financial 
institution to inform the consumer about available options and to offer 
guidance concerning the products or services that would best suit the 
consumer’s needs. In addition, a consumer may not be familiar with which 
affiliate offers a specific product or service. Moreover, a financial 
institution should not be limited in its ability to use eligibility information 
obtained from an affiliate to respond to a consumer who initiates a 
communication with that financial institution because that communication 
constitutes an inquiry which makes available an additional section 624 
exception. 


Moreover, the Proposed Rule’s narrow concept of “responsiveness” 
contradicts the clear legislative history behind the consumer-initiated 
communication exception. The Senate bill, which went to the FACT Act 
Conference Committee to be reconciled with the House bill, included a 
narrower version of the consumer-initiated communication exception. 
Specifically, this Senate bill stated that the notice and opt-out requirement 
did not apply to a person “using information in direct response to a 
communication initiated by the consumer in which the consumer has 
requested information about a product or service. footnote 29 This language, 
however, did not emerge from the Conference Committee and, as a result, 
was not included as part of the FACT Act as enacted. As a result, section 
624(a)(4)(D) of the FCRA, as added by section 214 of the FACT Act, 
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states that the notice and opt-out requirement does not apply to a person 
“using information in response to a communication initiated by the 
consumer.” The fact that the more restrictive language of the Senate bill 
was not agreed to in the Conference Committee or included in the FACT 
Act as enacted demonstrates clear congressional intent not to limit the 
consumer-initiated communication exception in the manner proposed by 
the Agencies. 


The Proposed Rule would provide examples of the consumer-
initiated communication exception. For example, proposed section 
___.20(d)(2)(i) indicates that if a consumer initiates a call to a securities 
affiliate concerning its products or services and provides contact 
information, the securities affiliate may use eligibility information from an 
affiliate to make solicitations in response to the call. Requiring that the 
consumer provide contact information suggests that the affiliate could not 
directly respond to the consumer’s inquiry and make a solicitation over the 
phone on the same call. Rather, the affiliate would have to mail or e-mail 
a solicitation to the consumer. As in the case of the pre-existing business 
relationship exception, nothing in section 624 requires that a consumer’s 
communication include the consumer’s contact information in order for the 
exception to apply. 


Proposed section ___.20(d)(2)(ii) would provide an additional 
example that if an affiliate makes an initial marketing call and leaves a 
message for the consumer to call back, the consumer’s response is a 
communication initiated by the affiliate and not the consumer. ABA 
believes that a consumer’s call is a communication “initiated” by the 
consumer, whether or not the consumer is responding to an affiliate’s call 
or other communication, so long as the affiliate’s message makes clear 
the purpose of the call. If an affiliate has left a message, the consumer is 
in a position to decide whether they want to return the call based on the 
product or service or the affiliate involved. If a consumer does not wish to 
receive a solicitation, he or she does not have to initiate a telephone call in 
response to the message. Moreover, by making the responsive inquiry, 
the consumer has triggered the pre-existing business relationship 
exception, and the requirements of section 624 no longer apply. 


Consumer Affirmative Authorization or Request Exception 


Proposed section ___.20(c)(5) would provide an exception for a 
person that uses eligibility information “[i]n response to an affirmative 
authorization or request by the consumer orally, electronically, or in writing 
to receive a solicitation.” This proposed exception does not follow the 
statutory language. Section 624(a)(4)(E) of the FCRA does not require 
the consumer’s authorization or request to be “affirmative.” The Proposed 
Rule and the Supplementary Information do not indicate how an 
authorization or request would be “affirmative,” or the basis for adding this 
language, except to say that a preselected check box does not satisfy this 
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requirement. Consumers are familiar with check boxes, and if a consumer 
has the ability to “unselect” a pre-selected check box, the exception 
should apply. More broadly, ABA believes that the exception should not 
be limited arbitrarily. A request or authorization can take many forms. 
Adding the requirement that a request or authorization be affirmative will 
only create uncertainty and needlessly complicate compliance. 


In addition, ABA believes that the Agencies should clarify that a 
consumer’s authorization or request does not have to refer to a specific 
product or service or to a specific provider of products or services in order 
for the exception to apply. As discussed above, the exception should 
apply if the consumer’s authorization or request concerns a type of 
product or service or a type of provider of products or services. 


Grandfathering of Certain Eligibility Information 


Proposed section ___.20(e) would provide that the notice and opt-
out requirement does not apply to the use of eligibility information shared 
by an affiliate to make or send solicitations to consumers if “such 
information was received by the” affiliate prior to the mandatory 
compliance date. This proposed language differs from the corresponding 
provision in section 624. Section 624(a)(5) states that “the use of 
information to send a solicitation to a consumer [is not prohibited] if such 
information was received prior to the date on which persons are required 
to comply with regulations implementing this subsection. footnote 30 Section 624 
does not limit the information that is grandfathered to eligibility information 
received by the affiliate that would use this information to make 
solicitations. ABA believes that the final rule should grandfather 
information that is received by any financial institution or other affiliate in a 
holding company, regardless of whether it has been shared with a specific 
affiliate or placed in a common customer database. 


The Final Rule Should Not Define “Clear and Conspicuous” 


Proposed section ___.20(a)(i) would require a financial institution 
that shares eligibility information with an affiliate to provide a consumer “a 
clear and conspicuous notice” that the consumer’s information may be 
communicated to, and used by, an affiliate to make marketing solicitations 
to the consumer. Proposed section ___.3(c) would define “clear and 
conspicuous” as “reasonably understandable and designed to call 
attention to the nature and significance of the information presented.” 
ABA believes that the Agencies should not define “clear and conspicuous” 
in the final rule. 


ABA believes that the proposed definition of “clear and 
conspicuous” would significantly increase the risk of civil liability to 
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financial institutions. As noted above, section 624 of the FCRA is covered 
by the private right of action provisions in sections 616 and 617. 
Consequently, the proposed definition would expose financial institutions 
to liability, even if the opt-out notice is completely accurate and even if the 
consumer is not harmed. As a result, the inclusion of such a definition 
would foster litigation involving financial institutions without a 
corresponding benefit to consumers. The perils of this approach, 
especially in instances where civil liability applies, were more fully 
discussed in our comment letter to the FRB in response to its proposal to 
apply a similar definition of clear and conspicuous to Regulations B, E, M 
and Z. The resulting recognition of the problems with specifying what it 
means for information to be “clear and conspicuous” led the FRB to 
recently withdraw that proposal. ABA believes that the FCRA affiliate 
marketing rulemaking is not the appropriate forum to experiment further 
with defining “clear and conspicuous.” 


The Final Rule Should Permit Oral Notices 


In the Supplementary Information, the Agencies indicate that 
proposed section ___.20(a), which would require the affiliate providing 
eligibility information to provide the consumer notice, “contemplates that 
the opt out notice will be provided to the consumer in writing or, if the 
consumer agrees, electronically. footnote 31 The Agencies specifically request 
comment on whether there are circumstances in which it is necessary and 
appropriate to allow an oral notice. ABA believes that the final rule should 
permit oral notices. If an entity communicates with a consumer in person, 
an exception does not apply and section 624 would require a notice to be 
provided in order to make solicitations using eligibility information received 
from an affiliate, the entity should be permitted to provide the consumer an 
oral notice so that the entity can determine whether or not to offer the 
consumer a product or service at that time. However, if the final rule only 
permits the entity that shares the eligibility information to provide the 
notice, the affiliate communicating in person with a consumer could not 
use eligibility information on the consumer in offering the product or 
service on that same call even if the consumer fully consents to the 
affiliate doing so; instead, the affiliate would be required to terminate the 
call, provide the notice in writing, and then later call the consumer again. 
Congress could not possibly have intended such a result. 


The Final Rule Should Permit Financial Institutions to Allow the 
Consumer to Opt Out at the Time of the Transaction 


Proposed section ___.22(a) would provide that before an affiliate 
may use eligibility information received from a financial institution, the 
financial institution “must provide the consumer with a reasonable 
opportunity, following the delivery of the opt out notice, to opt out.” For 


footnote 31 69 Fed. Reg. at 42,507. 
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example, proposed section ___.22(b)(1) would provide that a financial 
institution provides a consumer a reasonable opportunity to opt out if the 
financial institution “mails the opt out notice to a consumer and gives the 
consumer 30 days from the date the [financial institution] mailed the notice 
to elect to opt out by any reasonable means.” Proposed section 
___.22(b)(3), however, would permit a financial institution to provide a 
consumer the opt-out notice at the time of an electronic transaction “and 
request[] that the consumer decide, as a necessary part of proceeding 
with the transaction, whether to opt out before completing the transaction.” 


ABA believes that the final rule should permit a financial institution 
to provide the opt-out notice at the time of the transaction and provide the 
consumer with the opportunity to decide whether to opt out as a necessary 
step in proceeding with the transaction. Clearly, the opt-out decision is no 
more important than the consumer’s decision on the transaction itself, and 
there is no reason why the consumer’s decision cannot be made at that 
time. 


The Final Rule Should Extend the Compliance Date 


The Supplementary Information indicates that the mandatory 
compliance date will be included in the final rules. footnote 32 The Agencies 
specifically request comment on whether the mandatory compliance date 
“should be different from the effective date of the final regulations. footnote 33  


Section 214(b)(4)(B) of the FACT Act provides that the regulations will 
become effective within six months after being issued in final form. ABA 
believes that the final rule should provide at least an additional three 
months for compliance for new accounts, i.e., financial institutions would 
be given at least nine months to comply with the notice and opt-out 
requirement after the rule is issued in final form. This additional 
compliance time would assist financial institutions that must make 
significant changes to programs, practices and procedures in order to 
comply with the final rule. Financial institutions cannot design 
comprehensive compliance programs before the rules are issued in final 
form due to uncertainty surrounding the final language of the rules. This 
problem is illustrated by the many issues raised in this and other comment 
letters. Keep in mind that it is not simply a question of designing the 
notice based on existing programs and practices. Financial institutions will 
have to reprogram their systems and redesign their privacy notices before 
the notices may be sent. 


In addition, the compliance deadline should take into account 
annual GLBA privacy notice obligations of financial institutions and allow a 
gradual “roll-out” of the new FCRA opt-out notices so that they may be 
incorporated into the GLBA notices and schedule. ABA believes that 


footnote 32 69 Fed. Reg. at 42,509. 
footnote 33 Id. 
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many institutions may coordinate and consolidate the affiliate marketing 
notice with their annual GLBA privacy notice. Section 624 itself clearly 
contemplates such coordination. However, as a practical matter, the 
transition dates in section 624 are inadequate. Many GLBA notices are 
mailed after March of each year. Further, to the extent that the Proposed 
Rule is finalized later than the September date contemplated by the FACT 
Act, even more GLBA mailings for 2005 will have been provided. 
Accordingly, ABA believes that the Agencies should allow those financial 
institutions that will consolidate the affiliate marketing notice with the 
GLBA notice for existing customers to begin to comply with the final rule at 
the time that those institutions provide their next GLBA notice following the 
mandatory compliance date. This “roll-out” would allow many financial 
institutions to coordinate and consolidate the affiliate marketing notice with 
their “next” GLBA privacy notice, if the institutions so choose, consistent 
with the statutory directive that the affiliate marketing notice be 
“coordinated and consolidated with any other notice required to be issued 
under any other provision of law. footnote 34 In addition, this “roll-out” would also 
benefit consumers who would receive both the affiliate marketing notice 
and the GLBA privacy notice together and, therefore, could make all of 
their privacy choices at the same time. 


Exclusions from the Definition of “Solicitation” 


Proposed section ___.3(n)(1) would define a “solicitation” as 
marketing initiated to a particular person that is “[b]ased on eligibility 
information” received from an affiliate and “[i]ntended to encourage the 
consumer to purchase” a product or service. Nevertheless, proposed 
section ___.3(n)(2) would exclude from the definition of “solicitation” 
“communications that are directed at the general public and distributed 
without the use of eligibility information.” 


ABA supports the Agencies’ determination that communications 
that are directed at the general public should not be considered 
solicitations. However, the Agencies also should clarify that all 
communications that are directed at the general public do not qualify as 
solicitations, whether or not these communications were developed using 
eligibility information received from an affiliate. Section 624(d)(2) of the 
FCRA states that the term “solicitation” “does not include communications 
that are directed at the general public.” The FCRA does not limit or qualify 
which communications directed at the general public are excluded. An 
entity should be permitted to use information received from affiliates to 
develop communications directed at the general public, including 
television advertisements. In addition, ABA believes that the final rule 
should clarify that a marketing solicitation that is distributed without the 
use of eligibility information received from an affiliate does not constitute a 
solicitation. 


footnote 34 FCRA § 624(b). 
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The Final Rule Should Not Address Methods of Opt Out that are Not 
Reasonable or Simple 


Proposed section ___.23(b) would provide examples of methods of 
opting out that are not reasonable or simple. Because of the potential for 
private litigation based on section 624, ABA believes that the final rule 
should not include these, or any other, examples of methods of opting out 
that are not reasonable or simple. The examples provided in proposed 
section ___.23(b), including requiring the consumer to write a letter to the 
financial institution, find no basis in section 624, which simply requires that 
the “the method provided [for opting out must] be simple.” These 
examples are likely to be used in litigation to argue that financial 
institutions are not meeting this standard. 


“Affiliate” Should be Defined as Defined in GLBA 


Proposed section ___.3(b) would define an “affiliate” as “any 
person that is related by common ownership or common corporate control 
with another person.” The Supplementary Information indicates that this 
proposed definition “simplifies the various FCRA and FACT Act 
formulations [of the term affiliate]. footnote 35 ABA strongly supports the Agencies’ 
efforts to simplify this definition. ABA believes that the most effective way 
to simplify this definition will be to make it completely consistent with the 
definition of the same term in the GLBA rules. The interrelationship 
between the GLBA and the FCRA is difficult enough without having 
different definitions of affiliate. 


Online Opt Outs are Not Always Feasible 


Proposed section ___.23(a)(3) would provide that a financial 
institution provides a consumer a reasonable and simple method for 
opting out if the financial institution “[p]rovides an electronic means to opt 
out, such as a form that can be electronically mailed or processed at the 
bank’s Web site, if the consumer agrees to the electronic delivery of 
information.” Conversely, proposed section ___.23(b)(3) would provide 
that a financial institution does not provide a consumer a reasonable and 
simple method for opting out if the financial institution “[r]equires the 
consumer who agrees to receive the opt out notice in electronic form only, 
such as by electronic mail or at the bank’s Web site, to opt out solely by 
telephone or by paper mail.” The Supplementary Information states that 
“a consumer who agrees to receive the opt out notice in electronic form 
only . . . should be allowed to opt out by the same or a substantially similar 
electronic form. footnote 36 


footnote 35 69 Fed. Reg. at 42,505. 
footnote 36 69 Fed. Reg. at 42,510. 
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ABA believes that a financial institution should be permitted to allow 
consumers to opt out by telephone or by paper mail after receipt of an 
electronic notice where it is technically necessary to do so. In some 
instances, a financial institution may not technically be able to permit 
consumers to opt out online. In these situations, financial institutions 
should not be limited to delivering opt-out notices by non-electronic 
means. The proposal to require electronic opt outs for electronic notices 
arbitrarily discriminates against the delivery of opt-out notices 
electronically; for example, financial institutions providing opt-out notices 
by mail are not required to receive reply forms by mail. 


The Final Rule Should Not Address “Sending” Solicitations 


Throughout the Proposed Rule, the Agencies refer to “making” or 
“sending” solicitations. footnote 37 For instance, proposed section ___.20(b) would 
prohibit an affiliate that receives eligibility information from using this 
information “to make or send” solicitations to a consumer. ABA believes 
that the Agencies should remove all references to “sending” solicitations 
from the final rule. Section 624 of the FCRA only concerns the use of 
eligibility information to “make” solicitations and does not address 
“sending” solicitations. By referring to sending solicitations, the Proposed 
Rule would appear to apply the notice and opt-out requirement to 
servicers that send solicitations on behalf of another entity. Although it is 
not clear what the Agencies believes “send” refers to, reference to “send” 
would be redundant if it only covered the same use as “make.” If “make” 
and “send” are not synonymous, the Agencies would be regulating 
conduct that is not addressed in section 624. 


ABA appreciates the opportunity to comment on this important 
topic. We are happy to provide any additional information. 


Sincerely, 


Nessa Eileen Feddis 
Senior Federal Counsel 


Oliver I. Ireland 
Morrison & Foerster LLP 


footnote 37 See, e.g., proposed §§ ___.20(a), ___.20(b), ___.22(a), ___.26(a). 
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I recently requested a credit report from one of the major credit bureaus and found 10 errors; how 
many are in reports from the other two? There were closed accounts that were considered months 
overdue and unknown creditors as well as open accounts that I considered closed. I think there needs 
to be more oversight. 
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RE: Fair Credit Reporting Affiliate Marketing Regulations 


Dear Sir or Madam: 


The NATIONAL ASSOCIATION OF REALTORS® (NAR) appreciates the opportunity 
to provide comments to the Federal Banking Agencies (FBAs) on the proposed rule required by 
section 624 of the Fair Credit Reporting Act (FCRA), added by the Fair and Accurate Credit 
Transactions Act of 2003 (FACT Act). The FBAs' proposed regulations generally prohibit a 
person or entity from using information received from an affiliate to solicit a consumer for 
marketing purposes, unless the consumer receives notice and an opportunity and simple method 
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to opt out. The proposed FBA rules apply to affiliates of insured depository institutions and 
other entities regulated by the FBAs 


NAR represents more than 1,000,000 real estate professionals engaged in all aspects of 
the residential and commercial real estate business including mortgage lenders and real estate 
settlement services and some 1,500 state and local associations of REALTORS®. 


Impact on the Real Estate Industry 


To the extent real estate firms are involved in sharing eligibility information with 
affiliates, or receiving eligibility information from affiliates, for marketing purposes, they will be 
subject to the Federal Trade Commission (FTC) affiliate marketing regulations. The FBA 
regulations, for the most part, will not apply to real estate brokerage, leasing, or management 
because these are commercial activities, not financial, and real estate firms generally are not 
affiliated with banks. Some state laws, however, permit state-chartered banks to affiliate with 
real estate firms. In addition, federal savings associations may own a real estate firm as a service 
company subsidiary, and a grand fathered unitary thrift holding company may do so as well 
(whether or not there is a thrift in the chain of ownership). In these cases, both the FBA and FTC 
regulations would apply. Accordingly, NAR is submitting comments on the FBAs' proposed 
rules, consistent with the comments we have already submitted to the FTC. 


REALTORS® Committed to Consumer Privacy 


Trust is foundation of the relationship between a REALTOR® and a consumer. And this 
relationship is the livelihood of REALTORS®. Consumers must trust that the REALTORS® to 
whom they provide personal or financial information will protect what is confidential and use the 
balance of information in an appropriate fashion that is consistent with promoting their best 
interest. To cement this trust, REALTORS® value the privacy of their clients and are committed 
to protecting their personal financial information. 


Real estate licensees protect confidential consumer information as the result of the 
fiduciary responsibilities imposed by most state real estate laws. The NATIONAL 
ASSOCIATION OF REALTORS® Code of Ethics and Standards of Practice reinforce the 
fiduciary responsibilities of REALTORS® to protect consumer information. 


Exceptions Triggered by Oral, Electronic, or Written Communication 


The new affiliate marketing limitations do not apply to an affiliate that uses the 
information "in response to a communication initiated by the consumer" or "in response to 
solicitations authorized or requested by the consumer." NAR applauds the FBAs for clarifying 
that these statutory exceptions may be triggered not only in writing but also orally and 
electronically. 
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NAR believes it is extremely important also to permit oral communication as an 
acceptable form of consumer consent. Permitting only written or electronic communications 
would have costly unintended consequences that are disproportionate to the good it would seek 
to address and would harm consumers. This would be the case, for example, in the situation 
where quick action is necessary if a consumer is going to be able to benefit from an affiliate's 
services within a very short time frame. 


Recommendation. As for electronic communications, NAR requests that the FBAs 
make explicit in the final rule that it means both e-mail and facsimile transmissions. We assume 
you at least intend to permit e-mail communications. Specifying both e-mail and facsimile 
communication would be extremely helpful to give consumers the broadest choice, which 
promotes the public interest. It will also avoid uncertainty and the need for the agencies to 
interpret the rule. 


Regulatory Burden 


NAR is concerned about the extent which Congress has imposed yet another layer of 
regulatory burdens on our members. These proposed rules are limited to the sharing of 
"eligibility information" between affiliates for the purpose of making or sending marketing 
solicitations. The Gramm-Leach-Bliley Act and FCRA impose different, but overlapping, 
restrictions on sharing of consumer information with or among affiliates. NAR appreciates the 
FBAs' strong support for reducing regulatory burden on the institutions you regulate and urges 
you to work with Congress, perhaps in connection with the decennial deregulation initiative 
mandated by the Economic Growth and Regulatory Paperwork Reduction Act of 1996 
(EGRPRA), to streamline the current mishmash. 


Duplicative Coverage 


Both the FTC and the FBA regulations apply to a real estate firm affiliated with a federal 
savings association or state bank. While the regulations appear to be substantively the same, 
being subject to two sets of requirements has the inherent regulatory burden of having to monitor 
both sets of regulations for applicable changes and agency interpretations. If the law permits, we 
urge you to work with FTC to tailor the regulations so only one applies to any one individual or 
entity. If the law does not permit, we urge you to work with Congress, perhaps in connection 
with the EGRPRA deregulation initiative, to remove the existing overlap. 


Implementation Period 


The FACT Act requires you to issue final regulations implementing the affiliate 
marketing requirements by September 4, 2004, and to make them effective within six months. 
You asked for comment on setting a later date for compliance. NAR requests you set a 
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compliance date 12 months from the effective date of the regulations. This will provide 
sufficient time for affected entities and individuals to learn about their new duties, establish 
compliance procedures, and coordinate with existing privacy notices. A long lead time is 
especially appropriate for small businesses, such as real estate firms, that are affected not only by 
this new requirement but also with other FACT Act requirements and additional new compliance 
requirements for the Do-Not-Call, Do-Not-E-Mail and, potentially, unsolicited fax requirements 
in the early months of 2005. 


Conclusion 


In sum, NAR appreciates the FBAs' decision to permit oral communications, requests 
that the final rule specify that electronic communication includes both e-mail and facsimile 
communications, and urges you to set a compliance deadline that takes effect 12 months from the 
effective date of the final rule. 


The NATIONAL ASSOCIATION OF REALTORS® appreciates the opportunity to 
comment and stands ready to work with the FBAs on this and other consumer privacy-related 
issues. 


Sincerely, 


u 
Joe Ventrone 
Managing Director 
Regulatory and Industry Relations Department 
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Becky Baker 
Secretary of the Board 
National Credit Union Administration 
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Alexandria, VA   22314-3428 


Re: FACT Act Affiliate Marketing Rule 


Dear Sir or Madam: 


The Independent Community Bankers of America (ICBA)1 appreciates the 
opportunity to comment on the agencies’ proposal to implement the affiliate marketing 
provisions included in Section 624 of the Fair Credit Reporting Act (“FCRA”), as 
amended by the Fair and Accurate Credit Transactions Act (“FACT Act”).  The Federal 
Trade Commission (FTC) and the Securities and Exchange Commission (SEC) have 


1 The Independent Community Bankers of America represents the largest constituency of 
community banks of all sizes and charter types in the nation, and is dedicated exclusively to 
protecting the interests of the community banking industry. ICBA aggregates the power of its 
members to provide a voice for community banking interests in Washington, resources to 
enhance community bank education and marketability, and profitability options to help 
community banks compete in an ever-changing marketplace. 
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issued parallel proposals, and all the agencies will work together to craft final, similar 
rules. 


Background.  The FACT Act added a new Section 624 to the FCRA.  In general, 
section 624 prohibits any person that receives information from an affiliate that would 
otherwise be a “consumer report” from using that information to market its products and 
services to the consumer unless the consumer first receives a clear and conspicuous 
disclosure that the information may be shared for marketing purposes and the 
consumer is given an opportunity and simple method to opt out of receiving such 
solicitations.  If the consumer elects to opt out, the opt-out must be effective for at least 
five years, although the consumer can extend it.  The statute also provides several 
exceptions to this requirement and permits the notice to be combined with any other 
notices that must be provided to the consumer by law, such as the privacy notice 
required by the Gramm-Leach-Bliley Act (“GLBA”). 


The statutory language is relatively specific and precise.  While the agencies’ 
proposal includes many provisions that reflect the statutory requirements and 
Congressional intent, the ICBA suggests several changes be made to the final rule to 
more accurately reflect the plain language of the statute.   


Overview 


The ICBA believes several adjustments should be made to the definitions to 
simplify understanding and application of the rule: 


•	 The definition of “affiliate” should be adjusted to be more compatible with that 
term as used in other applications 


•	 The definition of “eligibility information” should be streamlined and simplified 
•	 The definition of “pre-existing business relationship” should reflect statutory 


language that includes agency relationships. 


The ICBA also recommends that the statutory flexibility for providing notices be 
restored to the final rule by allowing the notice to come from either the company that 
discloses the information or the affiliate that receives it.  To avoid confusion and other 
problems, the ICBA urges the agencies not to adopt the concept of “constructive 
sharing.” And, the final rule should eliminate other restrictions or qualifications not 
included in the statute, as more fully explained below.  


Including examples and model forms in the final rule is a helpful step, especially 
for community banks, and will help alleviate the compliance burden.  However, the ICBA 
strongly encourages the agencies to allow sufficient time for companies to comply with 
the requirements, especially since there are a great many regulatory changes involved 
that will affect computer programming, employee training and other changes to policies 
and procedures. 
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Scope and Examples 


As noted above, section 624 of the FCRA limits the permissible activities of an 
affiliate that receives “eligibility information.”  Specifically, an affiliate that receives 
eligibility information cannot use that information to make a solicitation for marketing 
purposes unless the consumer receives a notice and opportunity to opt out of receiving 
such solicitations.  The proposal would apply to any entity that shares information with 
affiliated persons that is used to make or send marketing solicitations.   


The agencies have proposed to apply certain responsibilities to both the 
“communicating affiliate,” i.e., the company that shares information about a consumer, 
and the “receiving affiliate,” i.e., the company that receives the information and that 
would then use that information to market to consumers.  According to the proposal, it 
would be the responsibility of the communicating affiliate to provide the notice to 
consumers, although an agent, including the receiving affiliate, could provide the notice.  
The ICBA believes that it would be simpler and less confusing to revise this approach 
slightly. Instead of requiring the communicating affiliate to provide the notice, the ICBA 
recommends that the final rule allow either affiliate to provide the notice.  As a practical 
matter, it will most likely be the communicating affiliate that does furnish the notice.  
However, by not creating a restriction and allowing companies flexibility for providing the 
notice will not detract from consumer protection.  Eliminating the requirement that the 
communicating affiliate be responsible for providing the notice will help alleviate 
regulatory burden. The critical element is that the consumer receives the notice, not 
which company provides it. 


The proposal also offers examples of how the rule applies.  While these 
examples are not exclusive, the FTC and the five banking regulatory agencies provide 
that compliance with one of the examples to the extent applicable will constitute 
compliance with the rule, but the SEC qualifies this safe harbor by suggesting that 
compliance will depend on the surrounding facts and circumstances.  The ICBA 
believes that the agencies should all be consistent and specify that compliance with one 
of the examples should constitute compliance with the rule.  We also encourage the 
agencies to include the examples in the final rule. 


Definitions 


Affiliate.  The proposal would define an “affiliate” as “any person that is related by 
common ownership or common corporate control with another person.”  Existing 
banking regulations define an affiliate as another company that controls, is controlled, or 
is under common control with a member bank,2 and the banking agencies have applied 
this same definition to the information sharing provisions under the GLBA privacy rules.3 


Since GLBA privacy notices and FCRA information sharing notices may be combined, it 
would be less confusing, simpler and less burdensome to use one consistent definition, 


2 See, e.g., Federal Reserve Regulation W at 12 CFR 223.2. 
3 See, e.g., 12 CFR 216.3. 
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and the ICBA recommends the application of the existing definition used by the banking 
agencies since that definition is already widely accepted.  


Clear and Conspicuous.  When providing consumers with notice about 
information sharing and the right to opt out, the proposal requires the notice to be “clear 
and conspicuous.” This would be defined as “reasonably understandable and designed 
to call attention to the nature and significance of the information presented.”  
Supplemental guidance would outline what would be considered “clear and 
conspicuous.” 


At the outset, it is worth noting that this approach is virtually identical to the 
definition that the Federal Reserve recently proposed for use in five separate consumer 
protection regulations under its purview, e.g., Truth-in-Lending (Regulation Z), Truth-in-
Savings (Regulation DD), and Equal Credit Opportunity (Regulation B).  The Federal 
Reserve approach was modeled on existing language in its Regulation P, the regulation 
that implements the GLBA privacy provisions.  The ICBA expressed a number of 
concerns about the Federal Reserve’s proposal.  Primarily, our concerns were 
prompted by the potential that courts might construe the Federal Reserve’s 
“clarification” as a distinct and new approach that imposed new requirements for 
disclosures.  We raised concerns that the change would mandate extensive review of 
procedures, forms and training manuals to ensure that existing operations complied with 
the new definition. At that time, the ICBA urged the Federal Reserve to review 
definitions on a case-by-case basis as it reviewed individual regulations.  Subsequently, 
the Federal Reserve withdrew its proposal. 


While the ICBA is a firm proponent of consistent regulatory definitions where 
possible, we also recognize that there may be situations where factors other than 
consistency and simplicity come into play.  This is one of those times.  One of the key 
distinctions between the FCRA and GLBA is that the FCRA contains expanded 
enforcement provisions, including the right of private action, and therefore expands 
potential liability beyond what is covered by GLBA.  It is not unrealistic to anticipate that 
consumer representatives may try to take advantage of the differences in what 
reasonable minds believe constitutes “clear and conspicuous” to bring suit.  Therefore, 
the ICBA urges the agencies to issue a Q&A or non-exclusive examples to provide 
guidance on what constitutes “clear and conspicuous” and making it clear that 
compliance with one of these examples constitutes compliance with the rule. 


Eligibility Information.  The proposed rule would create the concept of “eligibility 
information.” Generally, as defined by the proposal, eligibility information would be any 
information that would be considered a “consumer report”4 absent one of the exceptions 


4 As defined by section 603 of the FCRA, a consumer report is “any written, oral, or other 
communication of any information by a consumer reporting agency bearing on a consumer's 
credit worthiness, credit standing, credit capacity, character, general reputation, personal 
characteristics, or mode of living which is used or expected to be used or collected in whole or 
in part for the purpose of serving as a factor in establishing the consumer's eligibility for credit or 
insurance to be used primarily for personal, family, or household purposes; employment 
purposes; or any other purpose authorized under section 604.” 
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in FCRA section 603(d)(2)(A). While the ICBA agrees with this approach, we are 
concerned that the definition proposed for the affiliate marketing rule may be 
unnecessarily complex and difficult to apply due to the cross-references.  To simplify the 
application of the definition and to facilitate compliance without the need for cross-
references, the ICBA recommends that the final rule take one additional step and define 
“eligibility information” using the existing statutory elements as follows: “eligibility 
information is any information that bears on a consumer’s credit worthiness, credit 
standing, credit capacity, character, general reputation, personal characteristics, or 
mode of living which is used or expected to be used or collected in whole or in part for 
the purpose of serving as a factor in establishing the consumer's eligibility for credit or 
insurance to market products and services for personal, family or household purposes 
to that person.” 


Pre-Existing Business Relationship.  A critical definition in the proposed rule is 
“pre-existing business relationship.”  If the consumer has a pre-existing business 
relationship with the “receiving affiliate,” the statute creates an exception from the 
restrictions on marketing and solicitation. The proposal, tracking the statutory definition, 
would define a pre-existing business relationship as one where there is (a) a financial 
contract between the company and a consumer which is in force; (b) the purchase, 
rental, or lease by the consumer of the company’s goods or services, or a financial 
transaction (including holding an active account or a policy in force or having another 
continuing relationship) between the consumer and the company during the 18-month 
period immediately preceding the date on which the consumer is sent a solicitation; (c) 
an inquiry or application by the consumer regarding a product or service offered by the 
company during the 3-month period immediately preceding the date on which the 
consumer is sent a solicitation covered by this section.5  The ICBA agrees that it is 
appropriate to incorporate the statutory language in the final rule.  However, the 
proposal omits the statutory language that applies the pre-existing business relationship 
to a company or the company’s agent. The ICBA believes that this omission should be 
corrected in the final rule, and that Congressional language that applies to agents 
should be restored. 


In the preamble discussion of pre-existing business relationship, it is stated that 
an inquiry from a consumer must logically indicate that the consumer anticipates 
receiving information about products or services from the affiliate and therefore would 
not include instances where the consumer does not provide contact information.  The 
ICBA believes that this language should be eliminated as an unnecessary and possibly 
confusing qualification. More important is the guidance in the preamble that the 
consumer should “reasonably expect to receive information from the affiliate about its 
products or services.” The ICBA recommends that the final rule follow the statutory 
language. 


Solicitation.  As revised by the FACT Act, the FCRA prohibits an affiliate from 
using “eligibility Information” to solicit a consumer for marketing purposes unless the 


5 As noted in the preamble to the proposed rule, the language is also substantially similar to the 
definition of an “established business relationship” under the amended Telemarketing Sales 
Rule at 16 CFR 310.2(n). 
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consumer receives a notice and opportunity to opt out.  The proposed definition of a 
“solicitation” generally restates the statutory definition, including the exclusion for 
marketing aimed at the general public. The ICBA agrees it is appropriate to exclude 
marketing and advertising aimed at the general public that is not made using “eligibility 
information,” and urges this be included in the final rule. 


Affiliate Use of Eligibility Information for Marketing 


As noted, the FACT Act prohibits the use of eligibility information for consumer 
solicitation unless the consumer has received a notice and an opportunity to opt out.  
However, the statute does not specify which party must furnish the notice.  As a result, 
the statute allows either the affiliate disclosing the information or the affiliate receiving 
the information to provide the notice. This flexibility permits companies and their 
affiliates to communicate with consumers in the most logical and effective way given the 
particular circumstances. 


The proposal, on the other hand, would require the company disclosing the 
information to provide the notice and opportunity to opt out.  While many companies will 
chose to provide notice this way, the ICBA recommends that the final rule eliminate this 
requirement since it was not included in the statute.  Rather, companies should be 
permitted to make their own assessment about how best to communicate with 
consumers based on existing customer relationships.6 


Constructive Sharing.  The agencies are considering creating the concept of 
“constructive sharing” to further outline application of the restrictions on affiliate 
marketing. As proposed, constructive sharing would take place if Affiliate A asks 
Affiliate B to market Affiliate A’s product or service to Affiliate B’s customers based on 
certain criteria. It is important to recognize that Affiliate B does not share any eligibility 
information about any customers with Affiliate A.  However, if a consumer responds to 
the solicitation, then Affiliate A may be aware that the customer met the defined 
eligibility criteria. The proposal would characterize this as “constructive sharing.”   


The ICBA believes that this interpretation goes beyond the plain meaning of the 
statute, has the capacity to create confusion and unnecessary regulatory burden, and 
places an unnecessary restriction on working relationships between affiliated 
companies.  The ICBA strongly recommends the concept of “constructive sharing” not 
be included in the final rule. First, no information about consumers is actually shared 
between the companies. It is only when the consumer responds to the solicitation that 
the first company would have any knowledge about the eligibility of the consumer.  
Second, and more important, it is the consumer who voluntarily initiates communication, 


6 It is also worth noting that the preamble to the proposal includes a rule of construction that 
would allow the affiliate that receives the information to provide the notice as the agent of the 
company that disseminates the information.  The ICBA believes that this rule of construction, 
which may create confusion, would be eliminated if the restrictions on which affiliate must 
provide the notice were eliminated from the final rule. 
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and consumer initiated communications are otherwise exempt from the affiliate 
marketing restrictions by the statute. 


Form of Notice.  The statute merely requires that a consumer be given 
notice and an opportunity to opt out before information shared among affiliates is 
used for marketing purposes. There is nothing in the statute that specifies the 
notice must be in writing. While it is logical that most companies will furnish a 
written notice to demonstrate compliance, especially community banks that are 
subject to regular supervision and examination, the ICBA does not believe it is 
necessary to include a written notice requirement in the final rule.  Moreover, 
there may very well be circumstances, e.g., instances of telephone 
communication, when an oral notice is in the best interests of the consumer.  
Creating a restriction that is not included in the statute places an unnecessary 
restriction on customer service and may work to the detriment of consumers.  
Moreover, since technology is rapidly evolving and changing, this restriction may 
become a barrier to improved customer service in the future absent a revision to 
the rule. 


General Duties of an Affiliate Receiving Eligibility Information 


The proposal provides that an affiliate that receives eligibility information 
may not use the information to solicit or market to a consumer unless the 
consumer has received the requisite notice and opportunity to opt out.  The ICBA 
agrees, but also recommends that the final rule add language that allows the 
affiliate that receives the information to rely on a statement by the affiliate 
communicating the information that the consumer was given the notice and 
opportunity to opt out. 


Exceptions and Examples of Exceptions 


Pre-Existing Business Relationship.  As noted above, the proposal would 
not apply if the affiliate that receives the eligibility information about a consumer 
has a pre-existing business relationship with the consumer.  Subject to our 
comments above about the definition of “pre-existing business relationship,” the 
ICBA believes that this exception is appropriate and should be retained in the 
final rule. 


Service Providers.  A second exception from the application of the rule 
would apply to service providers as long as the service provider is acting in the 
shoes of the company that would otherwise be soliciting or marketing to a 
consumer. However, the service provider could not then turn around and use the 
eligibility information for other purposes.  This is consistent with provisions in the 
GLBA privacy rule. Since many community banks rely on service providers, this 
is an important exception that should be retained in the final rule. 
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Communications Initiated by the Consumer.  In accordance with the 
statutory language, a third exception applies to marketing that is the result of a 
communication initiated by the consumer.  However, the proposal adds a 
qualification that the communication from the consumer must be initiated orally, 
electronically, or in writing. While this will cover virtually all communications, the 
ICBA believes it would be better to state “whether” initiated orally, electronically 
or in writing since that allows additional flexibility. 


In the preamble to the proposed rule, additional language suggests that 
further qualifications are intended.  Specifically, the exception is restricted to a 
use of eligibility information that is responsive to the consumer’s communication.  
For example, if a consumer calls an affiliate to ask about retail locations and 
hours, the affiliate may not then use eligibility information to make solicitations to 
the consumer about specific products. The ICBA believes that, while this 
restriction may be well intentioned, it creates a vague standard that is difficult to 
apply and subject to differing interpretations.  Therefore, we urge that it not be 
included in the final rule. 


Solicitations Authorized or Requested by the Consumer.  Another 
exception applies to solicitations authorized or requested by the consumer, and 
the ICBA supports this provision. However, the proposed rule adds an additional 
qualification requiring that these consumer communications be “an affirmative 
authorization or request by the consumer orally, electronically, or in writing to 
receive a solicitation.”  The agencies also explains in the preamble that a pre
selected check box or boilerplate language in a disclosure or contract would not 
be sufficient for an affirmative authorization or request.  The ICBA believes that 
this may unnecessarily restrict customer service and may be contrary to 
consumer interests, especially the provision that bars a consumer from simply 
checking a box to request additional information.  This adds an unnecessary 
qualification to the exception that we recommend be deleted from the final rule. 


Contents of Opt-Out Notice 


The FACT Act specifies that the requisite notice must disclose to the 
consumer that information may be shared among affiliates for the purpose of 
making solicitations to the consumer and then allow the consumer an opportunity 
and simple method to opt out of receiving such solicitations.  The notice must be 
“clear, conspicuous, and concise,” but it may provide the consumer with a menu 
of options. Moreover, this notice may be coordinated and consolidated with any 
other notice that is required under another provision of law.  Specifically, 
Congress intended that companies be allowed to combine this notice with the 
privacy notices required by GLBA. 


The ICBA does not object to the provisions of the proposal regarding the 
notice. The ICBA also applauds the agencies for creating model notices that 
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companies may use since many community banks rely on such model notices for 
required disclosures. 


Reasonable Opportunity to Opt Out 


Generally, consumers must be given a reasonable opportunity to opt out 
before an affiliate can use eligibility information to market its products or services 
to that consumer. The examples suggest that 30 days would be an appropriate 
period of time in many instances. While these examples parallel those in the 
GLBA privacy rules, past experience has suggested that regulators and others 
are likely to use the 30 days set forth in the examples as a presumption that the 
30 days is a minimum requirement. Therefore, it is important that the final rule 
clearly provide that, while 30 days is evidence of a reasonable period, it is not 
intended to establish a de facto minimum. 


Disclosure of Length of Time the Consumer Has to Opt Out.  The 
agencies asks whether the notice should include a disclosure of how long a 
consumer has to respond. Since the statute and the proposal allow consumers 
to opt out at any time, the ICBA does not believe such a disclosure is necessary 
and would actually be counter-productive by adding unnecessary language.  
First, the proposal requires the notice to be concise, and since there is no time 
limit on when consumers may respond to the notice, including superfluous 
language specifying a time limit only detracts from the brevity of the notice.  
Second, including a time limit in the notice may serve to confuse consumers who 
believe that after the time specified has passed they can no longer exercise the 
right to opt out. 


Reasonable and Simple Methods of Opting Out  


The FACT Act requires that any method given to consumers to opt out 
should be “simple.”  The proposal further qualifies this requirement by specifying 
that the method be both simple and reasonable and then gives examples of 
means that meet the regulatory standard, such as designating check-off boxes in 
a prominent position on relevant forms. The proposal also furnishes examples of 
mechanisms that do not satisfy the standard, such as requiring the consumer to 
write his or her own letter opting out. 


The ICBA appreciates the use of the examples in the proposal, as they 
offer guidance for community banks to comply with the requirements.  However, 
we also believe it is important for the final rule to stress that these are examples 
and not mandates, nor are the examples exclusive means to comply with the 
rule’s requirements. And, similar to provisions in the GLBA privacy rules, the 
ICBA recommends that the final rule specify that when a company furnishes 
customers with a reasonable and simple method to opt out, the company is then 
not required to honor opt outs through other mechanisms.  This will facilitate 
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compliance, reduce costs and burdens, and obviate potential confusion about 
whether a form of opt out not offered by the company is sufficient. 


Duration and Effect of the Opt Out 


The FACT Act specifies that once a consumer has opted out, the election 
must be effective for at least five years beginning on the date on which the 
election is received unless the consumer revokes the election.  The proposal also 
provides that an opt out is effective for five years, beginning as soon as 
reasonably practicable after the consumer’s opt-out election is received.   


However, the proposal elaborates on the effectiveness of an opt out by 
providing that the opt-out continues indefinitely if the customer relationship 
terminates while the opt-out is in effect.  The ICBA disagrees with this approach 
and believes it will cause costly and confusing difficulties for administration and 
compliance.  It would be more appropriate and less confusing to all concerned – 
including consumers – if the final rule specifies that the five-year minimum 
applies in all instances, even if the company’s relationship with the consumer is 
terminated. That will avoid the need for companies to track opt-out elections 
indefinitely for consumers with which they no longer have a relationship.  
Moreover, after five years, information a company has on file is likely to be stale 
and of minimal use for marketing purposes. 


Effect of Opt Out.  The agencies explain in the preamble to the proposal 
that an opt-out is tied to the consumer and not the information.  As a result, if a 
consumer opted out but does not renew the opt-out at the end of the five year 
period, an affiliate may use eligibility information to market to that consumer, 
even if the information was received while the opt out was in effect.  The ICBA 
believes this is a logical approach and encourages that it be retained in the final 
rule. 


Time to Implement the Opt Out.  The ICBA recommends that the final rule 
incorporate a provision similar to those in the GLBA privacy rules that allow a 
company a reasonable period of time to implement a consumer’s election to opt 
out before it becomes effective.  Incorporating such a provision in the final rule 
will help to eliminate confusion. 


Extension of an Opt Out 


While the FACT Act specifically permits the affiliate marketing notice to be 
combined with the GLBA privacy notice, the proposal adds an additional 
provision that would make that difficult if not impossible.  While companies may 
allow an opt-out election to be permanent, if the opt-out expires at the end of the 
statutory five-year period, then a company would have to provide a consumer 
with a special extension notice. Unlike the normal notice, an extension notice 
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would have to specifically inform the consumer that his or her existing opt-out is 
about to expire and disclose that the consumer may extend this notice. 


This provision makes it virtually impossible to allow companies to combine 
the GLBA privacy notice with the affiliate marketing notice, contrary to 
Congressional intent. And, compliance with the proposed elements of an 
extension notice would be an expensive proposition where the costs of 
administration are likely to far outweigh any limited benefits to the consumer.  
Creating a special notice will demand new procedures for this one notice, 
including new software, forms, policies and procedures and employee training.  
The ICBA believes that this unnecessarily complicates the administration of and 
compliance with the rule.  Instead, the ICBA recommends that the final rule not 
require a special notice for an extension of an opt-out.   


Model Forms 


As noted above, the proposal includes a number of model forms that 
community banks may use to provide consumers with the necessary notice.  
While these forms are not mandatory, use of the forms evidences compliance 
with the notice requirements.  Since many community banks rely on model forms 
to comply with regulatory requirements, the ICBA applauds the agencies for 
developing them as templates that companies may use.  The ICBA also 
encourages the agencies to include the safe harbor for companies the elect to 
use the model forms. 


Effective Date 


The FACT Act requires the agencies to issue a final rule by September 4, 
2004 that must take effect no later than six months after it is issued.  The 
agencies ask if there is a need to delay the compliance date to permit financial 
institutions to incorporate the affiliate marketing notice in their next annual GLBA 
privacy notice, a consideration that the statute also requires the agencies to take 
into account in promulgating the final rule.7 


The ICBA believes that additional time will be necessary to allow companies to 
comply with the final rule, especially since it will take time for the all the agencies 
involved to coordinate comments and issue a final rule.  And, because it is likely that 
companies will have to make extensive changes to policies and procedures to comply, it 
will be extremely important that the final rule permit ample time for compliance.  We 
recommend that companies be given one year to comply once the final rule has been 
published. 


7 FACT Act section 214 (b)(3). 
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Conclusion 


The ICBA believes that the proposed rule generally reflects the statutory 
language. However, as noted above, several adjustments should be made in the final 
rule that better reflect both the statutory language and Congressional intent.  The ICBA 
recommends these changes be incorporated in the final rule to eliminate unnecessary 
confusion for both consumers and community banks, retain statutory flexibility for 
communications with customers, and reduce unnecessary regulatory burden. 


Thank you for the opportunity to comment.  If you have any questions or would 
like any additional information, please contact me by telephone at 202-659-8111 or by 
e-mail at robert.rowe@icba.org. 


     Sincerely,


     Robert G. Rowe, III 

     Regulatory Counsel 




http:robert.rowe@icba.org






Capital One Financial Corporation 
1680 Capital One Drive 
McLean, VA 22102 
(703) 720-1000 


August 12, 2004 


Ms. Jennifer J. Johnson 

Board of Governors of the 

Federal Reserve System

Office of the Secretary

20th Street and Constitution Avenue, N.W.

Washington, D.C. 20551 

regs.comments@federalreserve.gov 

Attention: Docket No. R-1203 


Regulation Comments

Chief Counsel’s Office 

Office of Thrift Supervision 

Washington, DC 20552 

regs.comments@ots.treas.gov 

Attention: Docket No. 2004-31 


Office of the Comptroller of the Currency 

250 E Street, SW

Public Information Room 

Mail Stop 1-5 

Washington, DC 20219 

regs.comments@occ.treas.gov 

Attention: Docket No. 04-16 


Robert E. Feldman 

Executive Secretary 

Attention: Comments, Federal Deposit 

Insurance Corporation 

550 17th Street, NW

Washington, DC 20429 

comments@fdic.gov 

RIN 3064-AC73 


RE: Fair Credit Reporting Affiliate Marketing Regulations – Comments of 
Capital One Financial Corporation 


Dear Sir or Madam: 


Capital One Financial Corporation (“Capital One”) appreciates the opportunity to 
comment on the proposed rules governing affiliate marketing (the “Proposed Rule”) 
issued by the Board of Governors of the Federal Reserve System, the Office of Thrift 
Supervision, the Office of the Comptroller of the Currency, and the Federal Deposit 
Insurance Corporation (collectively, the “Agencies”) . These affiliate marketing rules are 
required by section 214(b) of the Fair and Accurate Credit Transactions Act (the “FACT 
Act”). 


Capital One had 46.6 million customers and $73.4 billion in managed loans 
outstanding, as of June 30, 2004. A Fortune 200 company, Capital One is one of the 







largest providers of MasterCard and Visa credit cards in the world. Capital One also 
issues automobile loans through its Capital One Auto Finance business. Our businesses 
can make more responsible lending decisions and extend credit to a wider group of 
consumers because of their ability to share certain types of information with each other 
for marketing purposes. 


We would like to offer the following comment on the Proposed Rule: 


The Agencies Should Delay the Mandatory Compliance Date for the Final Rule 
Until at Least June 2005, Because Many Organizations Will Send their Opt-Out 
Notices to Consumers in Annual Privacy Notices Mailed on a Rolling Basis. 


We request that the Agencies delay the mandatory compliance date for this 
regulation until at least June 2005, because many larger organizations will require a 
significant amount of time to comply with the opt-out requirements contained in the 
Proposed Rule. While we appreciate the flexibility that we have under the Proposed Rule 
to include these notices in our annual Gramm-Leach-Bliley privacy notices (“GLB 
Notices”), larger organizations such as Capital One will send out these notices on a 
rolling basis.  For instance, we send our GLB Notices to our customers once each year, 
over a three-month period from March through May. As a result, such companies will 
not be able to comply with this rule using their GLB Notices until well into 2005. 


We recognize that the underlying statute places some limitations on the Agencies 
in this regard. The FACT Act requires the Agencies to issue final rules in this regard by 
September 4, 2004, with an effective date no later than six (6) months thereafter. The 
rule could therefore become effective around March 2005. However, we urge the 
Agencies to consider ways to delay mandatory compliance until at least June 2005 due to 
the limitations that an earlier compliance date would place on lenders’ ability to 
incorporate this opt-out notice into their GLB Notices. 


We appreciate the opportunity to respond to the Proposed Rule. If you have any 
questions about this letter, please contact me at (703) 720-2266. 


Sincerely,



/s/ Andres L. Navarrete 



Andres L. Navarrete 

Director and Associate General Counsel 

Capital One Financial Corporation 
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Russell W. SCHRADER 
Senior Vice President 
Assistant General Counsel 


August 16,2004 


By Hand Delivery 


Jennifer J. Johnson Robert E. Feldman 
Secretary Executive Secretary 
Board of Governors of the Federal Federal Deposit Insurance Corporation 


Reserve System 550 17th Street, NW 
20th Street and Constitution Avenue, NW Washington, DC 20429 
Washington, DC 20551 Attention: RIN 3064-AC73 
Attention: Docket No. R-1203 


Becky Baker Office of the Comptroller of the Currency 
Secretary of the Board 250 E Street, SW 
National Credit Union Administration Mail Stop 1-5 
1775 Duke Street Washington, DC 20219 
Alexandria, VA 22314 Attention: Docket No. 04-16 


Regulation Comments 
Chief Counsel's Office 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC 20552 
Attention: No. 2004-31 


Re: Fair Credit Reporting Act Affiliate Marketing Regulations 


Ladies and Gentlemen: 


This comment letter is submitted on behalf of Visa U.S.A. Inc. in response to the notice 
of proposed rulemaking ("Proposed Rule") and request for public comment issued by the Board 
of Governors of the Federal Reserve System ("FRB"), the Federal Deposit Insurance 
Corporation, the National Credit Union Administration, the Office of the Comptroller of the 
Currency and the Office of Thrift Supervision (collectively, the "Agencies"), published in the 
Federal Register on July 15, 2004. Pursuant to the Fair Credit Reporting Act ("FCRA"), as 
amended by the Fair and Accurate Credit Transactions Act of 2003 ("FACT Act"), the Proposed 
Rule would prescribe regulations to implement section 624 of the FCRA concerning affiliate 
marketing. Visa appreciates the opportunity to comment on this important topic. 


VISA U.S.A. INC. Phone 415 932 2178 
Post Office Box 194607 Fax 415 932 2525 
San Francisco, CA 94119-4607 
U.S.A. 
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The Visa Payment System, of which Visa U.S.A.1 is a part, is the largest consumer 
payment system, and the leading consumer e-commerce payment system, in the world, with 
more volume than all other major payment cards combined. Visa plays a pivotal role in 
advancing new payment products and technologies, including technology initiatives for 
protecting personal information and preventing identity theft and other fraud, for the benefit of 
its member financial institutions and their hundreds of millions of cardholders. 


BACKGROUND



The FCRA expressly permits the sharing of information between affiliated entities. 
Specifically, the FCRA permits financial institutions to share transaction or experience data 
between affiliated entities without limitation.2 The FCRA also permits financial institutions to 
share information that otherwise would be considered consumer reports with their affiliates if 
their customers are provided notice and an opportunity to opt out before this information is 
shared.3 However, section 624 of the FCRA, as added by section 214 of the FACT Act, limits 
the ability of a financial institution to use certain information received from its affiliates for 
marketing purposes. Specifically, section 624(a)(1) of the FCRA states that "[a]ny person that 
receives from another person related to it by common ownership or affiliated by corporate 
control a communication of information that would be a consumer report, but for [the exceptions 
in] section 603(d)(2)(A), may not use the information to make a solicitation for marketing 
purposes to a consumer about its products or services, unless" the consumer is provided notice 
and an opportunity to opt out, and the consumer does not opt out.4 Section 214(b) of the FACT 
Act requires the Agencies, the Federal Trade Commission ("FTC") and the Securities and 
Exchange Commission, with respect to the entities subject to their respective FCRA enforcement 
authority, to "prescribe [consistent and comparable] regulations to implement section 624 of the" 
FCRA.5 


The Proposed Rule would implement section 624 of the FCRA. However, the 
requirements of the Proposed Rule differ materially in both nature and structure from the 
requirements of section 624 of the FCRA, as well as the privacy provisions of the Gramm-
Leach-Bliley Act ("GLBA"). For example, the Supplementary Information to the Proposed Rule 
("Supplementary Information") introduces a new concept of so-called "constructive sharing" of 
consumer information that is well beyond the scope of section 624. In fact, the Proposed Rule 
contains many new and unique provisions not found in the statute itself, and these provisions 
raise questions as to the scope and operation of the affiliate marketing initiatives in section 624. 
Many, but not all, of these issues are addressed in this letter. 


1 Visa U.S.A. is a membership organization comprised of U.S. financial institutions licensed to use the Visa service

marks in connection with payment systems.

2 FCRA § 603(d)(2)(A)(i).

3 FCRA § 603(d)(2)(A)(iii).

4 In this comment letter, the information covered by section 624 will be referred to as "eligibility information,"

similar to the Proposed Rule.

5FACT Act§§214(b)(l)-(2).
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THE FINAL RULE SHOULD NOT IMPOSE RESPONSIBILITIES ON THE FINANCIAL INSTITUTION 


THAT SHARES ELIGIBILITY INFORMATION WITH AN AFFILIATE 


The Proposed Rule would impose the responsibilities found in section 624 on a financial 
institution that shares consumer report and certain transaction and experience information 
(referred to in the Proposed Rule as "eligibility information") with an affiliate. Specifically, 
proposed section .20{a) would require that if a financial institution communicates eligibility 
information to an affiliate, the receiving affiliate may not use this information to make or send 
solicitations to consumers, unless the financial institution sending the information to the affiliate 
first provides the consumers with notice and an opportunity to opt out, and the consumers do not 
opt out. 


Visa believes that the final rule should not impose the section 624 notice obligation on 
the financial institution that shares eligibility information with an affiliate, because there is no 
basis in the statute for doing so. Section 624 of the FCRA does not establish any restriction on 
the sharing of information with or among affiliates. Instead, section 624 only provides that an 
affiliate that receives eligibility information may not use this information to make marketing 
solicitations, absent an applicable exception, unless the consumer first is given notice and an 
opportunity to opt out. Specifically, section 624(a)(1) states that "[a]ny person that receives 
[eligibility information from an affiliate] may not use the information to make a solicitation for 
marketing purposes."6 The Agencies acknowledge this exact point in the Supplementary 
Information, which states that "[s]ection 624 governs the use of information by an affiliate, not 
the sharing of information with or among affiliates." Additionally, the Supplementary 
Information states that section 624 "is drafted as a prohibition on the affiliate that receives 
[eligibility] information from using such information to send solicitations, rather than as an 
affirmative duty imposed on the affiliate that sends or communicates that information." 
Although this principle is appropriately highlighted by the Agencies in the Supplementary 
Information, the Proposed Rule nonetheless would impose an affirmative duty on a financial 
institution that shares eligibility information to provide consumers notice and an opportunity to 
opt out. While the affiliated companies may well decide among themselves that it is most 
efficient to have the affiliate that shares the information also provide the notice, there simply is 
no basis in the FCRA to obligate the sharing affiliate to do so. 


In this regard, section 624 of the FCRA is covered by the FCRA private right of action 
provisions in sections 616 and 617. Under the Proposed Rule, a financial institution that shares 
eligibility information with an affiliate could be liable to its customers if that information is used 
by its affiliates to make solicitations to those customers and the financial institution did not 
provide the customers with notice and an opportunity to opt out. Under the Proposed Rule, a 
financial institution seeking to avoid civil liability would be required to pursue one of several 
courses of action before sharing eligibility information: (1) require receiving affiliates to commit 
that they will not use the information for marketing purposes; (2) always provide the notice 
before sharing the information with affiliates; or (3) never share the information with affiliates. 
In many cases, none of these solutions is practical. Even if a financial institution contracted with 


6 FCRA § 624(a)(I) (emphasis added).

7 69 Fed. Reg. 42,502, 42,504 (July 15, 2004) (emphasis added).

8 Id.
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its affiliates concerning the use of eligibility information, the financial institution still could be 
exposed to potential liability for negligent noncompliance if any of the affiliates uses the 
information to make a solicitation to a consumer who had not previously received notice and an 
opportunity to opt out. Financial services holding companies typically have common customer 
information databases that can be accessed by all affiliates, and nothing in section 624 restricts 
the continued ability of holding companies to maintain such databases. 


The only appropriate way to address the affiliate marketing limitation in section 624 is by 
placing the burden of the notice requirement and proper use requirement on the affiliate that 
receives and uses the information, as reflected in the FCRA itself. Moreover, because section 
624 does not limit the ability of financial institutions to share eligibility information with 
affiliates, by imposing duties on institutions that share eligibility information, the Proposed Rule 
goes beyond the scope of section 624, and in doing so would expose financial institutions to civil 
liability based on the use of this information by their affiliates. Since the Proposed Rule is 
consistent with neither the statutory language of section 624, nor with the legislative intent 
behind this provision, Visa believes that the final rule should not impose new duties on entities 
that share eligibility information with affiliates, as long as this sharing is permitted by section 
603. 


THE FINAL RULE SHOULD NOT REQUIRE ANY SPECIFIC ENTITY TO PROVIDE THE NOTICE 


As noted above, the Proposed Rule would require a financial institution that shares 
eligibility information with an affiliate to provide the opt-out notice to the consumer. Visa 
believes that the final rule should not require any specific entity to provide the notice, but instead 
should only require that the consumer receive the required notice before an entity may make a 
solicitation to the consumer based on eligibility information received from its affiliates. The 
person who physically provides the notice is irrelevant. 


In this regard, for example, the FCRA specifically contemplates that the affiliate 
receiving and using eligibility information to make marketing solicitations to consumers could be 
the person who provides the notice. Section 624(b) of the FCRA states that: 


A notice or other disclosure under this section may be coordinated and consolidated with 
any other notice required to be issued under any other provision of law by a person that is 
subject to this section, and a notice or other disclosure that is equivalent to the 
notice . . . and that is provided by a person described in subsection (a) to a consumer 
together with disclosures required by any other provision of law, shall satisfy the 
requirements of subsection (a).9 


Even though the Proposed Rule clearly contradicts this plain, unambiguous language, the 
Agencies still correctly point out in the Supplementary Information that the FCRA does not 
specify which entity must provide the opt-out notice.10 This lack of specification of the party 


1 FCRA § 624(b) (emphasis added).

0 69 Fed. Reg. at 42,504.
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who must provide the notice, however, does not override the clear language of section 624(b) 
that the affiliate receiving and using eligibility information from an affiliate to make a marketing 
solicitation may provide the notice. 


The Agencies explain that the FCRA and the FACT Act "suggest" that the notice should 
be provided by the entity that communicates the eligibility information. Specifically, the 
Agencies state that section 624(a)(l)(A) requires that the notice disclose to the consumer that 
"information may be communicated" among affiliates for the purpose of making solicitations, 
which the Agencies conclude "suggests" that the entity communicating the eligibility 
information must provide the notice.1' This statement, however, does no more than inform the 
consumer that affiliated entities may make solicitations based on information they receive from 
each other and that the consumer may opt out of the marketing use, not the sharing, of this 
information. Under the statute, any entity is capable of providing this notice and the Agencies 
should not read into section 624 a specific requirement that does not exist in the statute itself. 


The Agencies also note that section 214(b)(3) of the FACT Act requires the Agencies to 
consider existing affiliate sharing notification practices and provide for coordinated and 
consolidated notices.12 This provision does not imply that the entity sharing information with an 
affiliate must provide the notice, or even that it is the entity that should have the responsibility 
for providing the notice. Congress only sought to ensure that the notice requirement would be 
consistent with existing disclosure practices and could be coordinated with other disclosures 
required by law. By simply requiring that the notice has been provided before information 
received from an affiliate is used for marketing purposes, the Agencies' resulting rule would be 
fully consistent with the statutory mandate for coordination and consolidation with other notices, 
even though it would leave that coordination to the institution or institutions providing the 
notices. 


In short, Visa believes that the final rule should not require any specific entity to provide 
the opt-out notice, but should only require that the consumer receive an opt-out notice that covers 
an affiliate's use of eligibility information for marketing purposes before a solicitation based on 
that information is made to the consumer. This approach would promote flexibility by allowing 
any affiliate to provide the notice. This approach also would recognize the fact that any affiliate 
may receive eligibility information, as is clearly permitted by the FCRA, without intending to 
use, or before deciding to use, this information to make marketing solicitations. Allowing the 
entity that uses eligibility information to provide the notice, or to ensure that some other entity 
has provided the notice, would not require a determination to be made at the time the information 
is shared, or placed into a centralized database, whether it will be used to make a solicitation. In 
addition, an entity that later decides to use this information for marketing would not be required 
to contact the affiliate that shared the information to have that affiliate provide the notice. Most 
importantly, allowing the entity that uses eligibility information received from an affiliate to 
provide the notice, or to ensure that some other entity has provided the notice, would be 
consistent with the plain language of section 624(b) of the FCRA. 


" 69 Fed. Reg. at 42,504. 
12 Id. 
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THE FINAL RULE SHOULD NOT ADDRESS SO-CALLED "CONSTRUCTIVE SHARING" 


The Agencies specifically request comment on whether the Proposed Rule should apply 
"if affiliated companies seek to avoid providing notice and opt out by engaging in the 
'constructive sharing' of eligibility information to conduct marketing." As described by the 
Agencies, constructive sharing occurs when a financial institution uses its own information to 
make marketing solicitations to its own customers concerning an affiliate's products or services, 
and the consumers' responses provide the affiliate with discernible eligibility information about 
the consumers. 


The term "constructive sharing" is not used in section 624 of the FCRA, or anywhere else 
in the FCRA or the FACT Act. Neither the letter nor the purpose of section 624 applies to so-
called "constructive sharing." This concept of "constructive sharing" is a creation of the 
Agencies, not that of Congress. Accordingly, the final rule should not address "constructive 
sharing." Simply put, section 624 does not cover "constructive sharing" as described by the 
Agencies. Even if section 624 did cover "constructive sharing," section 624 also would exempt 
"constructive sharing" from its requirements, since any receipt and use of information from the 
consumer would coincide with the consumer's submission of the response form, which would 
constitute an inquiry within the meaning of section 624 and trigger application of the pre-existing 
business relationship exception under that section. 


Moreover, the very structure of section 624 was designed to encourage financial 
institutions within the holding company structure to conduct marketing through an affiliate that 
has a pre-existing business relationship with its customers. Specifically, for example, the pre­
existing business relationship exception, as contrasted with the notice requirements imposed by 
section 624 on the use of eligibility information to market to consumers with whom a financial 
institution does not have a pre-existing business relationship, creates an incentive to conduct 
marketing in holding companies through financial institutions with the existing customer 
relationships. 


Section 624 Does Not Cover "Constructive Sharing" 


Section 624 does not limit the sharing of information. Section 624 addresses only the use 
of information after it has been shared and not the sharing of information itself. In effect, section 
624, like the FTC Telemarketing Sales Rule, gives consumers the ability to opt out of certain 
marketing practices—in the case of section 624, the use of information that Congress deemed 
sensitive for direct marketing when conducted by affiliated companies. As such, the focus and 
terms of section 624 are much narrower than the focus of general privacy legislation, such as the 
privacy provisions of title V of the GLBA that restrict the disclosure, as opposed to the use, of 
information. 


13 69 Fed. Reg. at 42,507. 
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Specifically, section 624 of the FCRA applies only if four elements are present: 


(1) An entity has received information from an affiliate; 
(2) This information would be a consumer report if the exceptions to the definition of 


consumer report in the FCRA for transaction and experience information and other 
information shared with affiliates did not apply; 


(3) The entity uses this information to make marketing solicitations to consumers; and 
(4) The marketing solicitations are for the products or services of the entity receiving the 


information and making the solicitations.14 


If any one of these four elements is not present, section 624 does not require notice and an 
opportunity to opt out before an entity can make a marketing solicitation to consumers based on 
eligibility information. These four elements are not all present in "constructive sharing." 


Moreover, the plain language of section 624 of the FRCA does not prohibit an entity 
from using its own information to solicit its own customers for the products or services of a third 
party, including an affiliate. Section 624 of the FCRA applies only when an entity uses 
eligibility information received from an affiliate to make a marketing solicitation to a consumer. 
If an entity uses its own information to market an affiliate's products or services, the entity has 
not used eligibility information received from an affiliate. If an entity does not receive eligibility 
information from an affiliate before the marketing solicitation is made, section 624 simply does 
not apply, and the entity may make a solicitation to a consumer without the consumer receiving 
notice and an opportunity to opt out. In "constructive sharing," the entity making the solicitation 
does not receive eligibility information from an affiliate, and the entity on whose behalf the 
solicitation is made only receives information from a consumer's response after the solicitation 
has been made. As a result, section 624 cannot apply. 


In addition, section 624 of the FCRA applies only when an institution uses eligibility 
information received from an affiliate to make a marketing solicitation concerning "its" products 
or services.15 The word "its" in "about its products or services" is not ambiguous and clearly 
refers to the entity that makes the solicitations and not the affiliate communicating the eligibility 
information. If an entity is marketing the products or services of its affiliate, the entity would not 
be marketing its own products or services and, as a result, section 624 would not require notice 
and an opportunity to opt out. In "constructive sharing," an entity does not market its own 
products or services, and, as a result, section 624 cannot apply. 


Section 624 Excepts "Constructive Sharing" 


Even if one were to disregard totally these required statutory factors, section 624 of the 
FCRA still would not apply to "constructive sharing" because one or more exceptions would 
apply. For example, section 624 expressly excludes from the notice and opt-out requirement any 
person who uses information to make marketing solicitations "to a consumer with whom the 
person has a pre-existing business relationship."16 The pre-existing business relationship 


14 FCRA§624(a)(l). 
l5FCRA§624(a)(l).
16FCRA § 624(a)(4)(A). 
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exception is not limited to the institution's own products or services. A statement by 
Representative Oxley, Chairman of the House Financial Services Committee, underscores this 
result by clarifying that "[a]n entity that has a pre-existing business relationship with the 
consumer can send a marketing solicitation to that consumer on its own behalf or on behalf of 
another affiliate."17 As a result, the notice and opt-out requirement cannot apply when an entity 
makes marketing solicitations for an affiliate's products or services to its own customers because 
the entity has a pre-existing business relationship with its customers. In "constructive sharing," 
the pre-existing business relationship exception applies because an entity makes solicitations to 
its own customers with whom the entity has a pre-existing business relationship. Furthermore, 
when the affiliate on whose behalf the solicitations are made receives an application or inquiry 
from the consumer, which includes the consumer's response to the solicitation that leads to the 
so-called "constructive sharing," that affiliate would be able to receive and use discernable 
information of its affiliated companies to respond to the communication because the affiliate 
would then have a pre-existing business relationship with the consumer as a result of the 
consumer's inquiry. 


Indeed, the literal language of the pre-existing business relationship exception goes well 
beyond "constructive sharing." For example, if a financial institution obtains a list of an 
affiliate's customers from a common, shared database and applies its own criteria to this list, and 
then requests the affiliate to solicit its own customers for the financial institution's products on 
its behalf, section 624 should not apply, as long as the affiliate makes its own decision whether 
or not to send the solicitations, and then in fact sends the solicitations. In these circumstances, 
because the affiliate making the ultimate decision on whether or not to make the solicitation, and 
then sends the solicitation, has a pre-existing business relationship with the consumer, section 
624 simply does not apply. In this regard, the affiliate with the customer relationship that makes 
the decision whether or not to send the marketing solicitations still has a strong incentive to 
maintain that customer relationship and would take care not to jeopardize that relationship by 
over aggressively marketing the financial institution's products or services. 


In addition, as discussed below, the limitation in the servicing exception does not prohibit 
the financial institution from making solicitations on behalf of the affiliate, even though the 
affiliate could not make those solicitations on its own behalf. The servicing exception in section 
624(a)(4)(C) states that "this subparagraph shall not be construed" to permit an entity to make a 
solicitation on behalf of an affiliate that could not otherwise provide the solicitation on its own 
behalf. Clearly, this limitation is limited to the servicing exception only. The exceptions in 
section 624 are listed in the disjunctive and, as a result, if any exception applies, the notice and 
opt-out requirement does not apply. As a result, the restricting language in the servicing 
exception in no way limits the application of the pre-existing business relationship exception. 


17 149 Cong. Rec. E2515 (daily ed. Dec. 8, 2003). 
18 FCRA § 624(a)(4)(C) (emphasis added). 
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Attempts to Address "Constructive Sharing" are not Consistent with the Purposes of 
Section 624 


Not only does the plain language of section 624 of the FCRA not apply, but the policy 
and purpose behind section 624 does not support any attempt to apply the notice and opt-out 
requirement to "constructive sharing." The use of information by an entity to market an 
affiliate's products to its own customers is not the equivalent of an affiliate using the same 
information to market to another entity's customers. An entity that makes marketing 
solicitations to its own customers has a strong incentive to maintain those customer relationships 
and will take care not to jeopardize those relationships by over aggressively marketing its 
products or services. A recent study by the Secretary of the Treasury Department highlighted 
this important point in its key findings. The study noted that "[m]ost businesses have a powerful 
market interest in not annoying their customers with unwanted solicitations, particularly 
businesses that value customer loyalty."19 An affiliate that lacks a current customer relationship 
may see less to lose through aggressive marketing practices. The scheme established in section 
624 that limits the marketing practices of an affiliate without a customer relationship, but does 
not limit the marketing practices of the institution with a customer relationship, is based on this 
distinction. Whether the section 624 notice and opt-out requirement applies depends on who 
markets the product not what the product is or whose product it is. Solicitations for the same 
product are treated differently depending on who makes those solicitations. The distinguishing 
characteristic of the different standards that apply to marketing solicitations depending on 
whether the entity or affiliate makes the solicitation is each party's marketing incentives. 


In addition, "constructive sharing" actually promotes the privacy of customer 
information. An affiliate whose products are marketed by an entity with the customer 
relationship does not receive or use affiliate customer information for marketing purposes unless 
the customer elects to respond to the solicitation. Allowing an entity to market an affiliate's 
products or services to the entity's own customers eliminates the need to transfer customer 
information to the affiliate for marketing purposes and places the consumer in control of whether 
the information will be communicated to the affiliate through the consumer's response. 


Application of Section 624 to Agencies' Example of ''Constructive Sharing" 


The Supplementary Information presents the following hypothetical example of 
"constructive sharing": An insurance company provides an affiliated bank with specific 
eligibility criteria for the purpose of having the bank make solicitations on behalf of the 
insurance company to bank customers who meet those criteria; in addition, a consumer's 
response provides the insurance company with discernible eligibility information, such as a 
response form that is coded to identify the consumer as meeting the eligibility criteria.20 


19 Security of Personal Financial Information: Report on the Study Conducted Pursuant to Section 508 of the

Gramm-Leach-BHley Act of 1999, Secretary of the Treasury Department 54 (June 2004).

20 69 Fed. Reg. at 42,507.
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Section 624 does not apply to this hypothetical example because the bank is not using 
eligibility information received from an affiliate in order to make solicitations. The bank 
receives eligibility criteria from the affiliated insurance company, but these criteria are not 
eligibility information. Section 624 does not prohibit an entity from using its own information to 
make solicitations, but only regulates the use of eligibility information received from an affiliate. 


Section 624 also would not apply to the insurance company because the insurance 
company is not using eligibility information received from an affiliate in order to make 
solicitations. If the bank's customer responds to the solicitation by returning the solicitation to 
the insurance company, the notice and opt-out requirement still would not apply to the use of 
eligibility information at that point by the insurance company because the inquiry to the 
insurance company would trigger application of the pre-existing business relationship exception. 
More specifically, by responding to the solicitation, the bank's customer also would create a pre­
existing business relationship with the insurance company, and the insurance company could, for 
a period of at least three months, use eligibility information received from any affiliate in 
connection with its marketing to the consumer. In addition, if the bank's customer responds to 
the solicitation, section 624 would not apply to any use of eligibility information in response to a 
communication initiated by the consumer because that use is covered by yet another exception in 
section 624; namely, a communication initiated by a consumer. 


"Constructive Sharing" is Beyond the Scope of Section 624 Rulemaking 


Section 214(b)(1) of the FACT Act requires the Agencies to "prescribe regulations to 
implement section 624 of the" FCRA. The Agencies are authorized and directed to write rales to 
implement the notice and opt-out requirement. If the Agencies prescribe rules to limit conduct 
that is not addressed by section 624, such as by limiting the ability of an entity to market its 
affiliate's products or services to its own customers, those rules likely should not be viewed as 
implementing section 624, unless the language of section 624 was ambiguous or would lead to 
an absurd result. As discussed above, the plain language of section 624 is not ambiguous, and it 
would not lead to an absurd result. 


The pre-existing business relationship exception in section 624 is not ambiguous, because 
the general limitation of section 624 expressly refers to an institution making solicitations for "its 
products or services," while the pre-existing business relationship exception has no such 
reference.21 Similarly, the definition of "solicitation" is not ambiguous on this point. Section 
624 defines a "solicitation" as "the marketing of a product or service initiated by a person to a 
particular consumer that is based on an exchange of information described in [section 624(a)], 
and is intended to encourage the consumer to purchase such product or service, but does not 
include communications that are directed at the general public" or provided for in the Agencies' 
regulations.22 This definition is not rendered ambiguous because it does not indicate which 
party's products or services are marketed. As noted above, section 624(a)(1) specifically states 
that a solicitation covered by section 624 concerns the solicitor's products or services. Because 
the notice and opt-out requirement only applies with respect to solicitations for the solicitor's 


21FCRA§§624(a)(l),(a)(4)(A). 
22FCRA § 624(d)(2). 
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own products and services, the definition does not need to restate whose products or services are 
at issue. The section only applies to solicitations regarding one entity's products or services—­
those of the solicitor. 


EXCEPTIONS TO THE NOTICE AND OPT-OUT REQUIREMENT 


Proposed section .20(c) includes several exceptions to the notice and opt-out 
requirement that generally track the statutory exceptions provided in section 624(a)(4) of the 
FCRA. These proposed exceptions provide that the notice and opt-out requirement does not 
apply when an entity uses eligibility information received from an affiliate in certain instances, 
including: (1) to make or send solicitations to consumers with whom the entity has a pre­
existing business relationship; (2) to perform services on behalf of an affiliate; (3) to respond to a 
communication initiated by a consumer; and (4) to respond to an affirmative authorization or 
request by the consumer. Although these exceptions appropriately are listed in the disjunctive in 
the Proposed Rule, Visa believes that the Agencies nonetheless also should state specifically that 
if any one exception applies, the final rule is not applicable. 


Pre-Existing Business Relationship Exception 


Proposed section .20(c)(1) would provide an exception for a person that makes or 
sends a solicitation to a consumer with whom the person has a pre-existing business relationship. 
Proposed section .3(m) would define a "pre-existing business relationship" as a relationship 
between a consumer and a person that is based on any one of three factors. First, a relationship 
based on a financial contract between the parties that is in force on the date that a solicitation is 
made or sent to the consumer would qualify as a pre-existing business relationship.23 The 
Agencies should clarify that a "financial contract" includes any in-force contract relating to a 
financial product or service covered by title V of the GLBA, such as a credit card account in 
which charging privileges are in effect or that has an outstanding balance. 


Second, a relationship based on a consumer's purchase, rental or lease of the person's 
products or services, or a financial transaction with the person (including holding an active 
account or an in-force policy) during the 18 months preceding the date that a solicitation is made 
or sent to the consumer would qualify as a pre-existing business relationship. Although the 
Agencies provide an example of an insurance policy in the Proposed Rule, it is not clear at what 
point the 18-month time period begins with respect to many purchase, rental, lease or financial 
transactions. The Agencies should clarify that the 18-month period begins to run at the time that 
all contractual responsibilities under the purchase, rental, lease or financial transaction expire. In 
addition, it is not clear what constitutes an active account that would qualify as a pre-existing 
business relationship. Any account with outstanding contractual responsibilities on either side of 
an account relationship should be considered to be an active account, regardless of whether 
individual transactions occur or do not occur under the account. 


23 Proposed § .3(m)(1). 
24 Proposed § .3(m)(2). 
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Third, a relationship based on a consumer's inquiry or application regarding the person's 
products or services during the three months preceding the date on which a solicitation is made 
or sent to the consumer would qualify as a pre-existing business relationship.25 The Agencies 
indicate in the Supplementary Information that with respect to consumer inquiries, the FCRA 
definition is similar to the "established business relationship" under the amended FTC 
Telemarketing Sales Rule, which the Agencies believe "suggests that it would be appropriate to 
consider the reasonable expectations of the consumer in determining the scope of this 
exception." As a result, the Agencies conclude that "an inquiry includes any affirmative 
request by a consumer for information, such that the consumer would reasonably expect to 
receive information from the affiliate about its products or services."27 Additionally, the 
Agencies indicate in the Supplementary Information that "[a] consumer would not reasonably 
expect to receive information from the affiliate if the consumer does not request information or 
does not provide contact information to the affiliate." 


Visa believes that this expectation standard requires a financial institution receiving an 
inquiry to project or interpret the consumer's state of mind. The difficulty of this standard is 
illustrated by the Agencies' own description of the standard. The Agencies state that in order for 
a consumer's inquiry to result in a pre-existing business relationship, the consumer must both 
request information and provide contact information. In practice, however, either of these 
actions necessarily reflects the consumer's expectation that he or she will receive a solicitation. 
In addition, these terms suggest that "magic words" may be required for an inquiry to lead to a 
pre-existing business relationship. For example, is the statement, "I am interested in X," a 
request or must the consumer say, "send me information about X." 


As proposed by the Agencies, the expectation standard would severely limit the inquiries 
and applications that would establish a pre-existing business relationship. To the contrary, 
section 624(d)(l)(C) of the FCRA contains no such limitation on the types of inquiries or 
applications that would comprise a pre-existing business relationship. Under the FCRA, if a 
consumer has made any inquiry or application within the preceding three months, the pre­
existing business relationship exception applies, without regard to the ability of a company to 
interpret the consumer's state of mind while doing so. For example, if a consumer inquires to an 
entity concerning reasonably identifiable products or services or indicates interest in products or 
services offered by a reasonably identifiable type of person, the affiliate that offers those types of 
products or services should be considered to have a pre-existing business relationship with that 
consumer and, thus, should be able to use affiliate information to send solicitations to that 
consumer. 


Proposed section .20(d)(l) provides examples of situations that qualify and do not 
qualify as pre-existing business relationships. Proposed section .20(d)(l)(iii) states that if a 
consumer inquires about an affiliate's products or services and provides contact information for 
receipt of this information, the affiliate can use eligibility information to make the consumer a 
solicitation within three months. Although providing contact information may be an indication 


25 Proposed § .3(m)(3). 
26 69 Fed. Reg. at 42,508. 
27 Id. 
2iId. 
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that a consumer reasonably expects to receive solicitations, as noted above, this exception should 
not hinge on providing contact information. For example, in the context of an e-mail request, the 
contact information may be self-evident and the consumer may conclude that it is unnecessary to 
resubmit this information. Similarly, the return address on an envelope or the captured telephone 
number of a consumer requesting information about products or services should be sufficient 
even if the consumer neglects to more specifically include his or her address or telephone 
number. 


Additionally, the Agencies request comment on whether there are additional 
circumstances that should be included within the definition of pre-existing business 
relationship.29 Visa believes that the term pre-existing business relationship should be defined to 
include relationships arising out of the ownership of servicing rights, a participation interest in 
lending transactions, and similar relationships. 


Servicing Exception 


Proposed section .20(c)(3) would provide an exception for a person that uses 
eligibility information to perform services on behalf of an affiliate. Proposed section 


.20(c)(3) states that this exception is not to be "construed as permitting a bank to make or 
send solicitations on its behalf or on behalf of an affiliate if the bank or the affiliate, as 
applicable, would not be permitted to make or send the solicitation as a result of the election of 
the consumer to opt out." This limitation, however, does not track the language of the FCRA. 
Section 624(a)(4)(C) states that the servicing exception does not permit "a person to send 
solicitations on behalf of another person, if such other person would not be permitted to send the 
solicitation on its own behalf as a result" of a consumer's opt out. In addition, as noted above, 
the limitation in section 624(a)(4)(C) only applies to the servicing exception. The Agencies 
should clarify that this limitation does not determine the applicability of any other exception. 


Consumer-Initiated Communications Exception 


Proposed section .20(c)(4) would provide an exception for a person that uses 
eligibility information "[i]n response to a communication initiated by the consumer orally, 
electronically, or in writing." The Supplementary Information indicates that to be covered by the 
consumer-initiated communication exception, "use of eligibility information must be responsive 
to the communication initiated by the consumer."30 As an example, the Supplementary 
Information indicates that if a consumer calls an affiliate to ask about the affiliate's products or 
services, only "solicitations related to those products or services would be responsive to the 
communication and thus permitted under the exception."31 Visa believes that this concept of 
"responsive" solicitations is subjective and encourages an overly narrow reading of this 
exception. Consumers may not be familiar with the various types of products or services that are 
available and may rely on the financial institution to inform them about available options and to 
offer guidance concerning the products or services that would best suit their needs. In addition, a 
consumer may not be familiar with which affiliates offer specific products or services. A 


29 69 Fed. Reg. at 42,505.

30 Id. at 42,508.

31 Id.
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financial institution should not be limited in its ability to use eligibility information obtained 
from an affiliate to respond to a consumer who initiates a communication with the financial 
institution about any product or service. After all, an inquiry by a consumer would trigger an 
entirely separate exception, namely the pre-existing business relationship exception, so an overly 
narrow reading of the consumer-initiated communication exception would serve no purpose 
whatsoever. More specifically, if a consumer calls an affiliate to ask about its products or 
services, this call would qualify as an inquiry by the consumer concerning the affiliate's products 
or services. The affiliate then would not need to rely solely on the consumer-initiated 
communication exception because the affiliate would also be covered by the pre-existing 
business relationship exception. The consumer-initiated communication exception is clearly 
intended to be broader in scope and, therefore, to apply to less specific communications than the 
inquiry prong of the pre-existing business relationship exception, or it would be redundant. 


The Proposed Rule also would provide examples of the consumer-initiated 
communication exception. For example, proposed section .20(d)(2Xi) indicates that if a 
consumer initiates a call to a securities affiliate concerning its products or services and provides 
contact information for receiving that information, the securities affiliate may use eligibility 
information from another affiliate to make solicitations in response to the call. Requiring that the 
consumer provide contact information suggests that the affiliate could not solicit the consumer 
over the phone on the same call, but would have to mail or e-mail a solicitation to the consumer. 
As in the case of the pre-existing business relationship exception, nothing in section 624 even 
suggests that a consumer's communication should be required to include the consumer's contact 
information in order for the exception to apply. 


Proposed section .20(d)(2)(ii) would provide an additional example that if an affiliate 
makes an initial marketing call without the use of affiliate information and leaves a message for 
the consumer to call back, the consumer's response is a communication initiated by the affiliate, 
and not the consumer. Visa believes that any such consumer call should be viewed as a 
communication "initiated" by the consumer, whether or not the consumer is responding to an 
affiliate's call or some other communication, so long as the affiliate's message makes clear the 
purpose of the call. If an affiliate has left a clear message, the consumer is in a position to decide 
whether he or she wants to return the call based on the product or service or the affiliate 
involved. If a consumer does not wish to receive a solicitation, he or she simply does not have to 
initiate a telephone call in response to the message. The proposed limitation may emanate from 
a concern by the Agencies that affiliates may "trick" the consumer into initiating a 
communication and, thereby, avoid the notice requirement. However, the Agencies should 
address deceptive practices under their unfair or deceptive acts or practices authority under the 
Federal Trade Commission Act, rather than in a FACT Act rulewriting. In this regard, if the 
message left by the affiliate states the purpose of the call and the consumer elects to respond, it 
cannot be said that the affiliate has "tricked" the consumer into making that call. 


Consumer Affirmative Authorization or Request Exception 


Proposed section .20(c)(5) would provide an exception for a person that uses 
eligibility information "[i]n response to an affirmative authorization or request by the consumer 
orally, electronically, or in writing to receive a solicitation." This proposed exception does not 
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track the statutory language. Section 624(a)(4)(E) of the FCRA does not require the consumer's 
authorization or request to be "affirmative." The Proposed Rule and the Supplementary 
Information do not indicate how an authorization or request would be "affirmative," or the 
justification for adding this language, except to say that a preselected check box does not satisfy 
this requirement. Consumers are familiar with check boxes, and if a consumer has the ability to 
"unselect" a pre-selected check box, the exception should apply. More broadly, Visa believes 
that the exception should not be limited artificially. A request or authorization can be manifested 
in many ways. Adding the requirement that a request or authorization be affirmative will only 
inject uncertainty or pedantic reaffirmation into the process. 


In addition, Visa requests that the Agencies clarify that a consumer's authorization or 
request does not have to refer to a specific product or service or to a specific provider of products 
or services in order for the exception to apply. As discussed above, the exception should apply if 
the consumer's authorization or request concerns a type of product or service or a type of 
provider of products or services. 


GRANDFATHERING OF CERTAIN ELIGIBILITY INFORMATION 


Proposed section .20(e) would provide that the notice and opt-out requirement does 
not apply to the use of eligibility information shared by an affiliate to make or send solicitations 
to consumers if "such information was received by the" affiliate prior to the mandatory 
compliance date. This proposed language differs from the corresponding provision in section 
624 itself. Section 624(a)(5) states that "the use of information to send a solicitation to a 
consumer [is not prohibited] if such information was received prior to the date on which persons 
are required to comply with regulations implementing this subsection." Section 624 does not 
limit the information that is grandfathered to eligibility information received by the affiliate that 
would use this information to make solicitations. Visa believes that the final rule should 
grandfather all information that is received by the financial institution that would be shared with 
its affiliates, or that has been or will be placed into a common database. 


THE FINAL RULE SHOULD EXTEND THE COMPLIANCE DATE 


The Supplementary Information indicates that the mandatory compliance date will be 
included in the final rules.32 The Agencies specifically request comment on whether the 
mandatory compliance date "should be different from the effective date of the final 
regulations."33 Section 214(b)(4)(B) of the FACT Act provides that the regulations will be 
effective within six months after being issued in final form. Visa believes that the final rule 
should provide at least an additional six months for compliance; that is, financial institutions 
should be given at least an additional twelve months after the rule is issued in final form to 
comply with the notice and opt-out requirement. This additional compliance time would assist 
financial institutions that must make significant changes to business practices and procedures in 
order to comply with the final rule. Financial institutions cannot design comprehensive 


32 69 Fed. Reg. at 42,509. 
33 Id. 
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compliance programs before the rules are issued in final form because of the uncertainty 
surrounding the rules until they are released in final form. This problem is illustrated by the 
many issues raised in this and other comment letters. 


In addition, many institutions will attempt to coordinate and consolidate the affiliate 
marketing notice with their annual GLBA privacy notice. This coordination was contemplated 
by the effective date for this provision incorporated into section 624. However, in practice the 
transition period in section 624 is inadequate. Many GLBA notices are mailed after March of 
each year. Further, to the extent that the Proposed Rule is finalized later than the September date 
set forth in the FACT Act, even more GLBA notices for 2005 will have been mailed. 
Accordingly, Visa believes that the Agencies should allow financial institutions that intend to 
consolidate their affiliate marketing notice with their GLBA notice for existing customers to 
begin complying with the final rule at the time that they provide their next GLBA notice 
following the established effective date or December 31, 2005, whichever is earlier. This "roll­
out" would allow financial institutions to coordinate and consolidate the affiliate marketing 
notice with their "next" GLBA privacy notice, if the institutions so choose, consistent with the 
statutory directive that financial institutions have the opportunity to "coordinate" and 
"consolidate" their affiliate marketing notice "with any other notice required to be issued under 
any other provision of law."34 In addition, this "roll-out" would also benefit consumers who 
would receive the affiliate marketing notice and the GLBA privacy notice together and, 
therefore, could make all of their privacy choices at the same time. 


EXCLUSIONS FROM THE DEFINITION OF "SOLICITATION" 


Proposed section _.3(n)(l) would define a "solicitation" as marketing initiated to a 
particular person that is "[b]ased on eligibility information" received from an affiliate and 
"[i]jntended to encourage the consumer to purchase" a product or service. Proposed 
section .3(n)(2) would exclude from the definition of "solicitation" "communications that are 
directed at the general public and distributed without the use of eligibility information." 


Visa supports the Agencies' determination that communications that are directed at the 
general public should not be considered solicitations. However, the Agencies should clarify that 
all communications that are directed at the general public are excluded from the definition of 
solicitation, whether or not these communications may be based on eligibility information 
received from an affiliate. Section 624(d)(2) of the FCRA states that the term "solicitation" 
"does not include communications that are directed at the general public." The FCRA does not 
limit or qualify which communications directed at the general public are excluded. An entity 
should be permitted to use information received from affiliates to develop communications 
directed at the general public, such as television and radio ads. In addition, Visa believes that the 
final rule should clarify that any marketing solicitation that is distributed without the use of 
eligibility information received from an affiliate would not qualify as a solicitation. 


34 FCRA § 624(b). 
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THE FINAL RULE SHOULD NOT ADDRESS "SENDING" SOLICITATIONS 


Throughout the Proposed Rule, the Agencies refer to "making" or "sending" 
solicitations.35 For instance, proposed section .20(b) would prohibit an affiliate that receives 
eligibility information from using this information "to make or send" solicitations to a consumer. 
Visa believes that the Agencies should remove all references to "sending" solicitations from the 
final rule. Section 624 of the FCRA only concerns the use of eligibility information to "make" 
solicitations and does not address "sending" solicitations. By referring to sending solicitations, 
the Proposed Rule could be interpreted as applying the notice and opt-out requirement to 
servicers that send solicitations on behalf of another entity. Although it is not clear what the 
Agencies believes "send" refers to, reference to "send" would be redundant if it only covered the 
same use as "make." If "make" and "send" are not synonymous, the Agencies would be 
regulating conduct that is not addressed in section 624. 


THE FINAL RULE SHOULD NOT DEFINE "CLEAR AND CONSPICUOUS" 


Proposed section .20(a)(i) would require a financial institution that shares eligibility 
information with an affiliate to provide the consumer with "a clear and conspicuous notice" that 
the consumer's information may be communicated to, and used by, an affiliate to make 
marketing solicitations to the consumer. Proposed section .3(c) would define "clear and 
conspicuous" as "reasonably understandable and designed to call attention to the nature and 
significance of the information presented." Visa believes that the Agencies should not attempt to 
define "clear and conspicuous" in the final rule and that, in fact, the proposed definition of "clear 
and conspicuous" could significantly increase the risk of civil liability to financial institutions. 
As noted above, section 624 of the FCRA is covered by the private right of action provisions in 
sections 616 and 617. Consequently, the proposed definition could expose financial institutions 
to liability, even if the opt-out notice is completely accurate and even if the consumer is not 
harmed. As a result, this definition would foster litigation without any corresponding benefit to 
consumers. Recognizing the problems with attempting to specify what it means for information 
to be "clear and conspicuous," the FRB recently withdrew a proposal that would have applied 
such a disclosure standard to Regulations B, E, M and Z. Visa believes that the FCRA affiliate 
marketing rulemaking is not the appropriate forum to experiment further with defining "clear and 
conspicuous." 


THE FINAL RULE SHOULD PERMIT ORAL NOTICES 


In the Supplementary Information, the Agencies indicate that proposed section .20(a), 
which would require the affiliate sharing eligibility information to provide the consumer notice, 
"contemplates that the opt out notice will be provided to the consumer in writing or, if the 
consumer agrees, electronically."36 The Agencies specifically request comments on whether 
there are circumstances in which it is necessary and appropriate to allow an oral notice. 


35 See, e.g., proposed §§ .20(a), .20(b), .22(a), .26(a). 
36 69 Fed. Reg. at 42,507. 
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Visa believes that the final rule should permit oral notices. If an entity communicates 
with a consumer in person or by telephone and an exception does not apply, section 624 would 
require a written or electronic notice in order to make solicitations using eligibility information 
received from an affiliate. When this occurs, an entity should be permitted to provide the 
consumer with an oral notice so it can determine whether or not it can use affiliate information to 
offer the consumer a product or service at that time. However, if the final rule only permits the 
notice to be provided in writing, an affiliate will not be able to use affiliate information during 
the telephone call, even though the consumer affirmatively indicates that the affiliate can do so, 
because there is no opportunity to provide the notice in writing during the call. 


THE FINAL RULE SHOULD PERMIT FINANCIAL INSTITUT1ONS TO PROVIDE AN OPT-OUT 


OPPORTUNITY AT THE TIME OF THE TRANSACTION 


Proposed section .22(a) would provide that before an affiliate may use eligibility 
information received from a financial institution, the financial institution "must provide the 
consumer with a reasonable opportunity, following the delivery of the opt out notice, to opt out." 
For example, proposed section .22(b)(l) indicates that a financial institution provides a 
consumer a reasonable opportunity to opt out if the financial institution "mails the opt out notice 
to a consumer and gives the consumer 30 days from the date the [financial institution] mailed the 
notice to elect to opt out by any reasonable means." Proposed section .22(b)(3), however, 
would permit a financial institution to provide a consumer the opt-out notice at the time of an 
electronic transaction "and request[] that the consumer decide, as a necessary part of proceeding 
with the transaction, whether to opt out before completing the transaction." 


Visa believes that the final rule should permit a financial institution to provide the opt-out 
opportunity at the time of any type of transaction, not just an on-line transaction, and cause the 
consumer to decide whether to opt out as a necessary step in proceeding with the transaction. 
The opt-out decision is no more important than the consumer's decision on the transaction itself, 
and there is no reason why the consumer's decision cannot be made at that time. 


THE FINAL RULE SHOULD NOT ADDRESS METHODS OF OPT OUT THAT ARE NOT REASONABLE 


OR SIMPLE 


Proposed section .23(b) would provides examples of methods of opting out that are 
not reasonable or simple. Because of the potential for private litigation based on section 624, 
Visa believes that the final rule should not include these, or any other, examples of methods of 
opting out that are not reasonable or simple. The examples provided in proposed section 


.23(b), including requiring the consumer to write a letter to the financial institution, find no 
basis in section 624, which simply requires that the "the method provided [for opting out must] 
be simple."37 These examples are likely to be used in litigation to argue that financial 
institutions are not meeting the regulatory standard. 


37 FCRA § 624(a)(2)(B) 
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"AFFILIATE" SHOULD BE DEFINED AS DEFINED IN THE GLBA 


Proposed section .3(b) would define an "affiliate" as "any person that is related by 
common ownership or common corporate control with another person." The Supplementary 
Information indicates that this proposed definition "simplifies the various FCRA and FACT ACT 
formulations [of the term affiliate]."38 Visa strongly supports the Agencies' efforts to simplify 
this definition. Visa believes that the most effective way to simplify this definition would be to 
make it completely consistent with the definition of the same term in the GLBA rules. The 
interrelationship between the GLBA and the FCRA is difficult enough without having different 
definitions for affiliate. 


Visa appreciates the opportunity to comment on this important topic. If you have any 
questions concerning these comments, or if we may otherwise be of assistance in connection 
with this matter, please do not hesitate to contact me, at (415) 932-2178. 


Sincerely, 


Russell W. Schrader 
Senior Vice President and 
Assistant General Counsel 


38 69 Fed. Reg. at 42,505. 
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Board of Governors of the Federal Reserve System

20th Street and Constitution Ave., N.W.

Washington, DC 20551 

Attn: Jennifer J. Johnson, Secretary 
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Regulation Comments (Attn:  No. 2004-31) 
Chief Counsel’s Office 
Office of Thrift Supervision 
1700 G Street, N.W. 
Washington, DC 20552 
e-mail: regs.comments@ots.treas.gov 


Re:	 FACT ACT AFFILIATE MARKETING RULE: 
OCC Docket No. 04-16 (12 CFR Part 41) 
Board of Governors of the Federal Reserve System Docket No. R-1203 (12 CFR Part 222) 
FDIC RIN No. 3064-AC 73 (12 CFR Part 334) 
OTS No. 2004-31 (12 CFR Part 571) 
NCUA (12 CFR Part 717) 


Ladies and Gentlemen: 


The American Insurance Association (“AIA”)1 appreciates the opportunity to provide comments in 
response to the proposed rules published by the Office of the Comptroller of the Currency (“OCC”), the 
Board of Governors of the Federal Reserve System (“Board”), the Federal Deposit Insurance Corporation 
(“FDIC”), the Office of Thrift Supervision (“OTS”), and the National Credit Union Administration 
(“NCUA”) (collectively, “Federal Agencies” or “Agencies”) in the July 15, 2004 Federal Register 
implementing the provisions contained in Section 214 of the Fair and Accurate Credit Transactions Act of 


1 AIA is a national trade association of major property and casualty insurance companies, representing over 450 insurers that provide all lines of 
property and casualty insurance throughout the United States and that wrote more than $115 billion in annual premiums in 2002. 
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2003 (“FACT Act”) (“Proposed Rules”).  69 Fed. Reg. 42502-42542. Those provisions add a new 
Section 624 to the Fair Credit Reporting Act (“FCRA”) that relates to certain procedures that regulated 
entities must follow when an affiliate uses certain information received from another affiliate to make 
marketing solicitations to consumers that do not fall within certain exceptions. 


We have reviewed the Proposed Rules and believe that the provisions generally track the actual language 
of Section 624.  This is particularly important with respect to this section of the FACT Act, as those 
companies that are required to comply with the affiliate marketing solicitation restrictions must be able to 
evaluate those restrictions with confidence that their marketing practices are aligned with the statutory 
language.  Implementing regulations that introduce interpretations at variance with the statutory language 
are not only beyond the authority of the issuing agency, they lead to undue compliance burdens for 
regulated entities that have relied on the plain meaning of statutory language. 


Thus, while we agree with the Proposed Rules as phrased, we are concerned by the Federal Agencies’ 
“invitation to comment,” in the Section-by-Section Analysis of solicitations involving eligibility 
information, which seems to imply that “constructive sharing” of information by one affiliate with 
another affiliate in order for the receiving affiliate to market the sharing affiliate’s products or services to 
its customers does not squarely fall within the “pre-existing business relationship” exception.  69 Fed. 
Reg. at 42507.  But an analysis of the statutory exception leads inescapably to the conclusion that this is 
precisely the type of solicitation that was envisioned by the exception. 


Subsection 624(a)(4) of the FACT Act lists the exceptions to the general requirement that consumers be 
given notice and an opportunity to “opt-out” of marketing solicitations by affiliated companies. 
Importantly, these exceptions are separated by the disjunctive “or”, and are therefore individual, not 
cumulative. Thus, compliance with any one of the exceptions will suffice. Subsection 624(a)(4)(A) 
specifically provides that a person (which includes any corporation2) need not comply with the consumer 
notice and opt-out opportunity where the person is “using information to make a solicitation for 
marketing purposes to a consumer with whom the person has a pre-existing business relationship.” As a 
result, a company may market without restriction to those consumers that have a “pre-existing business 
relationship” with that company. 


The term “pre-existing business relationship” is statutorily defined in Subsection 624(d)(1) as a 
relationship “between a person, or a person’s licensed agent,3 and a consumer” that is 


“based on-­


(A) a financial contract between a person and a consumer which is in force; 
(B) the purchase, rental, or lease by the consumer of that person’s goods or services, or a 
financial transaction (including holding an active account or policy in force or having 
another continuing relationship) between the consumer and that person during the 18-
month period immediately preceding the date on which the consumer is sent a solicitation 
covered by this section; 


2 See 12 CFR § 41.3(l); 12 CFR § 222.3(l); 12 CFR § 3343.3(l); 12 CFR § 571.3(l); 12 CFR § 571.3(l); 12 CFR § 

717.3(l).

3 We note that the Proposed Rules’ pre-existing business relationship” definition omits the reference to a “person’s

licensed agent” in the introductory phrase.  See 12 CFR § 41.3(m); 12 CFR § 222.3(m); 12 CFR § 3343.3(m); 12

CFR § 571.3(m); 12 CFR § 571.3(m); 12 CFR § 717.3(m).  AIA respectfully recommends that the regulatory

definition be amended to include that reference in order to align with the actual language of Subsection 624(d)(1).
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(C) an inquiry or application by the consumer regarding a product or service offered by 
that person, during the 3-month period immediately preceding the date on which the 
consumer is sent a solicitation covered by this section; or 
(D) any other pre-existing customer relationship defined in the regulations implementing 
this section.”  (Emphasis added.) 


Like Section 624’s “exception” structure, a corporate relationship with a consumer that meets any of the 
four definitions of “pre-existing business relationship” meets the statutory term. For property-casualty 
insurers, this means, among other things, that a “pre-existing business relationship” exists with their 
current policyholders and with other consumers with whom they have a financial contract in place (see 
Subsection 624(d)(1)(A)), as well as those consumers that apply for or inquire about the insurer’s 
products or services for 3 months following the application or inquiry, even when that inquiry or 
application does not result in issuance of an insurance policy or other completed business transaction (see 
Subsection 624(d)(1)(C)). 


Importantly, neither the “pre-existing business relationship” exception nor the term’s definition is limited 
to solicitations involving an entity’s own products or services.  In addition, there is nothing in the 
exception (or the corresponding definitions) that precludes an entity from sending a solicitation to a 
customer involving another affiliate’s products or services. 


Further, none of the other exceptions to Section 624’s affiliate marketing solicitation restriction limits the 
exception for pre-existing business relationships in any way. As we have noted, the exceptions listed in 
Subsection 624(a)(4) are independent of one another – each designed to permit affiliate marketing 
solicitations in certain situations without the need for consumer notice or an opportunity to “opt-out” of 
such solicitations.  For example, Subsection 624(a)(4)(F) excepts an insurer from the marketing 
solicitation restrictions set forth in Section 624 “if compliance with [those requirements] by that [insurer] 
would prevent compliance by that [insurer] with any provision of State insurance laws pertaining to unfair 
discrimination in any State in which the person is lawfully doing business.”  This exception was included 
to account for the state insurance regulatory environment that polices property-casualty insurer business 
practices for unlawful discrimination, as well as regulates rates (and, in many instances, requires prior 
regulatory approval of those rates) according to a standard that those rates not be “excessive, inadequate, 
or unfairly discriminatory,” and to ensure that insurer compliance with Section 624 did not put the insurer 
in conflict with legal standards in any jurisdiction where it lawfully does business. 


Finally, during the FACT Act legislative debate, the meaning of Section 624(a)(4)(A) was clearly 
understood as allowing companies to market freely to those consumers with whom they have a pre-
existing business relationship, whether or not the marketing solicitation involved the company’s products 
or services or those of an affiliate.  Indeed, the plain meaning of this language provided the fulcrum for 
consensus support for Section 624. Thus, any implication that “constructive sharing,” as the Agencies 
have phrased it, is questionable constitutes a departure from the statute and must give way in deference to 
the clear language of the pre-existing business relationship exception. 


With regard to the Federal Agencies’ request for comments on the effective date of the rule, 69 Fed. Reg. 
at 42512, AIA respectfully suggests that a six month period is not sufficient for entities to evaluate the 
final rule, determine its impact on current affiliate marketing practices, and implement any needed 
operational changes.  AIA urges the Federal Agencies to extend the effective date to twelve months from 
final publication. 


*  *  *
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AIA welcomes the opportunity to comment on the affiliate marketing solicitation provisions of Section 
624.  We hope that the Proposed Rules, as finally adopted, follow both the letter and the spirit of the 
FACT Act and allows financial services institutions such as AIA’s member companies to continue to 
engage in activities contemplated by that legislation. 


Respectfully submitted, 


J. Stephen Zielezienski 
Vice President & Associate General Counsel 
American Insurance Association 
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August 16, 2004 


Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal 


Reserve System 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 
Attention: Docket No. R-1203 


Office of the Comptroller of the Currency 
250 E Street, SW 
Public Reference Room 
Mail Stop 1-5 
Washington, DC 20219 
Attention: Docket No. 04-16 


Becky Baker 
Secretary of the Board 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA 22314-3428 
12 CFR Part 717 


Robert E. Feldman 
Executive Secretary 
Attention: Comments - RIN 3064-AC77 
Federal Deposit Insurance Corporation 
550 17th Street, NW 
Washington, DC 20429 


Regulation Comments 
Chief Counsel’s Office 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC 20552 
Attention: No. 2004-31 


Re: FACT Act Affiliate Marketing Regulations 


Ladies and Gentlemen: 


This comment letter is submitted on behalf of the American Financial Services 
Association (“AFSA”) in response to the joint notice of proposed rulemaking (“Proposed 
Rule”) and request for public comment by the Federal Deposit Insurance Corporation, the 
Federal Reserve Board, the Office of the Comptroller of the Currency, the Office of 
Thrift Supervision, and the National Credit Union Administration (collectively, the 
“Agencies”). 


AFSA appreciates this opportunity to comment on the Proposed Rule regarding the 
affiliate marketing provisions included in Section 214(a) of the FACT Act. AFSA is the 
national trade association for consumer credit providers. The credit products offered by 
AFSA’s members include personal loans, first and second mortgage loans, home equity 
lines of credit, credit card accounts, retail sales financing and credit insurance. 







The Fair and Accurate Transactions Act of 2003 modified the Fair Credit Reporting Act 
by creating a new section 624 that addresses the use of certain shared consumer 
information between affiliates for marketing purposes. Specifically, section 624 
provides that information that otherwise would not be a consumer credit report under 
section 603(d) of FCRA cannot be used by an affiliate to make a solicitation for 
marketing purposes unless the consumer is first given notice of the use for solicitation 
purposes and an opportunity to opt out of such solicitations by such person. 


AFSA is a member of the Coalition to Implement the FACT Act. As a member of the 
Coalition, we fully align ourselves with their submitted comments. AFSA offers these 
additional comments. 


I. The Term “Pre-Existing Business Relationship” Should be Amended to 
Extend to a Limited Set of Affiliate Relationships. 


Many AFSA members offer similar products to consumers through multiple corporations. 
In many instances, the formation and operation of multiple corporations are required to 
meet regulatory restrictions inherent in the financial services business. For example, in 
some states a lender will choose, or will be required for regulatory reasons, to operate its 
personal loan operations through a different corporation (or other business entity) than its 
mortgage operations. However, both lenders share a common trade name; share common 
employees; operate out of the same physical location; and offer similar products. 


In this and similar cases, consumer expectations would be met by allowing this limited 
set of affiliates to use eligibility information for solicitation purposes, regardless of 
whether a consumer has elected to “opt out.” 


Consumers would anticipate that a company offering a full range of related products or 
services under a common name, with shared employees out of a single location, would be 
able to discuss that full range of products or services with their customers. An opt out 
requirement in this particular scenario would be a triumph of form over substance. 


The Proposed Rule would prevent consumers from learning about potentially beneficial 
options available to them regarding products or services of a type in which the consumer 
has already shown an interest. For example, in the lending context, a consumer might 
have a mortgage loan with a lender whose affiliate offers small loans out of the same 
location utilizing the same employees. If the consumer, who has opted out under the 
Proposed Rule, has need for additional funds and contacts the lender to refinance his or 
her mortgage loan, the lender would be prohibited from using eligibility information to 
suggest to the consumer that a small side loan might be a less costly alternative to 
refinancing the mortgage loan. 


As another example, a lender who is aware that its personal loan customer has a large 
amount of high rate debt would be unable to discuss with that customer the option of 
consolidating that debt into a lower rate mortgage loan. 
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AFSA suggests that this limited exception be incorporated into the definition of “pre­
existing business relationship,” as follows: 


(i) Pre-existing business relationship: 
(1) A pre-existing business relationship means a relationship between a person and a 
consumer, based on— 
(a) A financial contract between the person and the consumer which is in force on the 
date on which the consumer is sent a solicitation covered by this part; 
(b) The purchase, rental, or lease by the consumer of the person’s goods or services, or a 
financial transaction (including holding an active account or a policy in force or having 
another continuing relationship) between the consumer and the person, during the 18-
month period immediately preceding the date on which a solicitation covered by this part 
is made or sent to the consumer; or 
(c) An inquiry or application by the consumer regarding a product or service offered by 
that person during the 3-month period immediately preceding the date on which a 
solicitation covered by this part is made or sent to the consumer. 
(2) If a pre-existing relationship exists with a person as a result of sections (1)(a) – 
(1)(c), above, it also exists with that person’s affiliates so long as – 


(a) The affiliates share a common trade name; 
(b) The affiliates share the same employees or representatives; 
(c) The affiliates operate out of the same physical location or locations; and 
(d) The affiliates offer similar products. 


II. Dealer Financing 


We believe it is critical for the Agencies to adopt rules addressing the application of the 
"pre-existing business relationship" exception in connection with the sale and financing 
of new automobiles footnote 1 and recognizing the relationship among product manufacturers, their 
affiliated finance companies and the retailers who sell the products to the public and 
perform services for the manufacturer and the finance company. 


In most states, an automobile manufacturer is prohibited by law from selling motor 
vehicles (cars and trucks) directly to consumers. This has led to the development of a 
well established and accepted network of manufacturer authorized or "franchised" dealers 
who, pursuant to agreements with manufacturers, sell motor vehicles to the general public 
and provide warranty and other servicing of the vehicles sold. Often, the manufacturer's 
affiliated or "captive" finance company acquires the financing for the vehicles from the 
originating dealerships by purchasing from the dealers the installment contracts between 
the dealers and the customers. The manufacturer, while not a direct seller of its product 


footnote 1 While this section consistently refers to the sale of automobiles through dealers, our discussion and 
recommendation would apply equally to dealer financing of such items as lawn tractors, motorcycles, 
ATVs and other motorized items which are typically sold through dealerships. 
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to the consumer, nevertheless has an ongoing relationship with the consumer well after 
the vehicle is first obtained from the franchised dealer. This relationship includes 
warranty obligations, recalls and other communications relevant to the safety and use of 
the vehicle whether carried out directly or through its franchised dealer. It should be 
noted that with regard to certain foreign automobile manufacturers, the vehicles are 
shipped to the United States and then distributed though U.S. based distributors. In those 
instances, the distributor would play the same role as the domestic manufacturer for 
purposes of this discussion. 


In addition, during the consumer's possession of the vehicle, the manufacturer often sends 
the consumer marketing materials about its products and services, as well as information 
relating to product use and safety such as recalls and other information. To provide 
information that is meaningful and relevant to the consumer, often those marketing plans 
are supplemented by information obtained from the manufacturer's captive finance 
company. This information may include experience or transactional information such as 
the amount of the customer's monthly payment and present status of the consumer's 
finance contract, allowing the manufacturer to tailor marketing offers that best meet the 
consumer's needs, including special plans or incentives through the captive finance 
company available to existing customers of the manufacturer. Because the consumer 
sought out the manufacturer's products, the consumer often welcomes the subsequent 
marketing campaigns that allow her to trade into a higher line vehicle or a newer model, 
all with discrete financial benefits for the consumer. In the case of a lease, the consumer 
must return the vehicle and seek a replacement at lease end. Receiving marketing 
solicitations from the vehicle's manufacturer near lease-end is well within the consumer's 
expectations. 


The requirements of the proposed rule would considerably complicate the ability of 
manufacturers to provide such advantageous marketing offers to consumers with whom it 
has on ongoing business relationship. We wish to clarify that the relationship between 
the manufacturer and the consumer as described herein meets the definition of "existing 
business relationship" or alternatively that the relationship be recognized as an "existing 
business relationship" pursuant to authority granted in 624 (d)(1)(D). 


The Agencies’ discussion in the Supplementary Information of proposed Section 680.3(i) 
recognizes that the "reasonable expectations of the consumer" should be taken into 
account in determining the scope of the "pre-existing business relationship". We believe 
that a consumer who acquires a new automobile from a franchised dealer and who 
finances that acquisition from the captive finance company fully expects, and in fact 
welcomes, information from that manufacturer about new products and financing 
arrangements to acquire new products, even if the consumer does not request information 
from or provide contact information to the captive's affiliated manufacturer. 


We believe that proposed 16 C.F.R. Section 680.3(i) should include the purchase, rental 
or lease of a manufacturer's goods through the franchised dealer method of selling those 
goods to consumers, which is similar in concept to obtaining services from the "person's 
licensed agent" as stated in the statute. 
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The purchase, rental or lease of a manufacturer's goods from a franchised dealer creates a 
business relationship between the consumer and the dealer, as well as, a relationship 
between the consumer and the manufacturer. The relationship with the consumer 
continues throughout the term during which the manufacturer has obligations to the 
consumer (such as warranty obligations). In both cases the consumer fully expects to be 
dealing directly with the manufacturer of the goods after the retail transaction, such as is 
the case with a manufacturer. If the Agencies believes that the "purchase, rental or lease" 
exception is not applicable in this context, we respectfully ask that the Agencies create a 
new exception for sales and financing pursuant to section 624(d)(1)(D) for the reasons we 
have provided. 


III. The Definition of a “Consumer” Should Be Narrowed 


The Agencies’ Proposed Rule defines a consumer as “an individual.” While this 
definition aligns itself with the Fair Credit Reporting Act, AFSA believes this definition 
is too broad because it does not take account of other FCRA sections that shape the 
definition of consumer. Rather, a definition of consumer drawn from the Gramm-Leach-
Bliley Act would be more appropriate. The GLBA defines a consumer as “an individual 
who obtains, from a financial institution, financial products or services which are to be 
used primarily for personal, family, or household purposes, and also means the legal 
representative of such an individual”footnote 2. 


Our particular concern here is that a broad definition could cause information not 
otherwise subject to the FCRA to be subject to this rule. The scope of the Fair Credit 
Reporting Act and its implementing regulations should be limited to consumer credit, 
consumer insurance and employment. It should not extend to commercial credit. 


The FCRA defines a consumer report as: 


"The term "consumer report" means any written, oral, or other communication of any 
information by a consumer reporting agency bearing on a consumer's credit worthiness, 
credit standing, credit capacity, character, general reputation, personal characteristics, or 
mode of living which is used or expected to be used or collected in whole or in part for 
the purpose of serving as a factor in establishing the consumer's eligibility for — 


(A) credit or insurance to be used primarily for personal, family, or household 
purposes; 


(B) employment purposes; or 


(C) other purposes authorized under section 604. (emphasis added) 


footnote 2 Public Law 106-102 Section 509(9) 
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Therefore the use of information that does not fall within that definition, like a Dunn & 
Bradstreet report obtained to evaluate a sole proprietor's application for business credit, 
would not be subject to the FCRA and should also not be subject to FCRA regulations. 


In its Commentary on the FCRA, the FTC stated: .62 Comment 604(3)(E) —2. 
Commercial Transactions. The term "business transaction" in this section means a 
business transaction with a consumer primarily for personal, family, or household 
purposes. Business transactions that involve purely commercial purposes are not covered 
by the FCRA. 


To eliminate possible ambiguity, we propose the following definition of "consumer”: 
Consumer means an individual who has engaged in transactions with a person relating to 
credit or insurance used or to be used primarily for personal, family, or household 
purposes or employment. 


IV. The Final Rule Should Not Address “Constructive Sharing” 


The Agencies specifically request comments on whether the Proposed Rule should apply 
“if affiliated companies seek to avoid providing notice and opt-out by engaging in the 
‘constructive sharing’ of eligibility information to conduct marketing.”footnote 3 “Constructive 
sharing” occurs when an entity uses its own information to make marketing solicitations 
to its own customers concerning an affiliate’s products or services, but the customers’ 
responses provide the affiliate with discernible eligibility information about the 
customers. AFSA believes that neither the letter nor the purpose of section 624 of the 
FCRA applies to so-called “constructive sharing” and, as a result, the final rule should 
not address constructive sharing. 


First, section 624 does not address the sharing of information. Section 624 addresses 
only the use of information after it has been shared. In effect, section 624, like the FTC 
telemarketing rule, gives consumers the ability to opt out of certain marketing practices— 
in the case of section 624, the use of certain information that Congress deemed sensitive 
for direct marketing initiated by affiliated companies. As such, the terms of section 624 
are much narrower than the focus of general privacy legislation, such as the privacy 
provisions of title V of the Gramm-Leach-Bliley Act, that restrict the disclosure, as 
opposed to the use, of information. 


Section 624 of the FCRA applies only if four elements are present: 


(1) An entity receives information from an affiliate; 
(2) This information would be a consumer report if the exceptions to the 


definition of consumer report in the FCRA for transactions and experience 
information and information shared with affiliates did not apply; 


footnote 3 69 Fed. Reg. 33,324, 33,328 (June 15, 2004). 
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(3) The entity uses this information to make marketing solicitations to 
consumers; and 


(4) The marketing solicitations are for the products or services of the entity 
receiving the information and making the solicitations.footnote 4 


If any one of these four elements is not present, section 624 does not require notice and 
opt out before an entity can make a marketing solicitation to a consumer based on 
eligibility information. As a result, the plain language of section 624 of the FRCA does 
not prohibit an entity from using eligibility information or its own information to solicit 
its own customers for the products or services of a third party, including an affiliate. 


As noted above, section 624 of the FCRA applies only when an entity uses eligibility 
information received from an affiliate to make a marketing solicitation to a consumer. If 
an entity uses its own information to market an affiliate’s products or services, the entity 
has not used eligibility information received from an affiliate. If an entity does not 
receive eligibility information from an affiliate, before the marketing solicitation is made, 
section 624 does not apply, and the entity may make the solicitation to a consumer 
without the consumer receiving notice and an opportunity to opt out. In “constructive 
sharing,” an entity does not receive eligibility information from an affiliate; it receives 
the information from a consumer’s response after the solicitation has been made. As a 
result, section 624 does not apply to constructive sharing. 


In addition, section 624 of the FCRA applies only when an institution uses eligibility 
information received from an affiliate to make a marketing solicitation concerning “its” 
products or services.footnote 5 The word “its” in “about its products or services” is not 
ambiguous and clearly refers to the entity that makes the solicitations and not the affiliate 
communicating the eligibility information. This is clear at the beginning of subparagraph 
624(a)(1) in which “it” is also used to refer to the entity receiving information from an 
affiliate. Accordingly, if an entity is marketing an affiliate’s products or services, the 
entity would not be marketing its own products or services and, as a result, section 624 
would not require notice and opt out. In constructive sharing, an entity does not market 
its own products or services and, as a result, section 624 does not apply to constructive 
sharing. 


If the absence of these required factors in constructive sharing was disregarded, section 
624 of the FCRA still would not apply to constructive sharing because one or more 
exceptions in section 624 would apply. Section 624 expressly excludes from the notice 
and opt-out requirement any person who uses information to send marketing solicitations 
“to a consumer with whom the person has a pre-existing business relationship.”footnote 6 The 
pre-existing business relationship exception is not limited to the institution’s own 
products or services. A statement by Chairman Oxley of the House Financial Services 
Committee underscores this result by clarifying that “[a]n entity that has a pre-existing 
business relationship with the consumer can send a marketing solicitation to that 


footnote 4 FCRA § 624(a)(1). 
footnote 5 Id. 
footnote 6 FCRA § 624(a)(4)(A). 
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consumer on its own behalf or on behalf of another affiliate.”footnote 7 As a result, the notice and 
opt-out requirement does not apply when an entity makes marketing solicitations for an 
affiliate’s products or services to its own customers because the entity has a pre-existing 
business relationship with its consumers.footnote 8 In constructive sharing, the pre-existing 
business relationship exception applies because an entity makes solicitations to its own 
customers with whom the entity has a pre-existing business relationship. In addition, if 
the bank’s customer responds to the solicitation, section 624 would not apply to any use 
of eligibility information in response to a communication initiated by the consumer 
because that use is covered by yet another exception in section 624. 


Not only does the plain language of section 624 of the FCRA not apply to constructive 
sharing, but the policy of section 624 does not support applying the notice and opt-out 
requirement to constructive sharing. The use of eligibility information by an entity to 
market an affiliate’s products to its own customers is not the equivalent of an affiliate 
using the same information to market to another entity’s customers. An entity that makes 
marketing solicitations to its own customers has a strong incentive to maintain that 
customer relationship and will take care not to jeopardize that relationship by over 
aggressively marketing its products or services. Section 624 does not distinguish 
between solicitations that are subject to notice and opt out and those that are not based on 
the specific type of product offered. Whether notice and opt out applies depends on who 
markets the product not what the product is. 


Application of Section 624 to Example of Constructive Sharing 


The Supplementary Information to the Proposed Rule presents the following example of 
constructive sharing: A finance company provides an affiliated retailer with specific 
eligibility criteria for the purpose of having the retailer make solicitations on behalf of the 
finance company to its consumers that meet those criteria; in addition, a consumer’s 
response provides the finance company with discernible eligibility information, such as a 
response form that is coded to identify the consumer as meeting the eligibility criteria.footnote 9 


Applying the above analysis of section 624 to this hypothetical leads to a conclusion that 
a notice and opt out requirement would not apply because the retailer is not using 
eligibility information received from an affiliate in order to make solicitations. The 
retailer receives eligibility criteria from the affiliate finance company, but this is not 
eligibility information. Section 624 does not prohibit an entity from using its own 
information to make solicitations; it only regulates the use of eligibility information 
received from an affiliate. Section 624 also would not apply because the retailer would 
not be marketing its own products or services but would be marketing an affiliate’s 
products or servicers. Even if the retailer used eligibility information received from 


footnote 7 -- 149 Cong. Rec. E2515 (daily ed. Dec. 8, 2003). 
footnote 8 The limitation in the servicing exception prohibiting a servicer from making solicitations on behalf of an 
affiliate that would not be permitted to make the solicitations on its own behalf due to an opt out would not 
prohibit the retailer from making solicitations on behalf of the finance company because the retailer is 
covered by a wholly separate exception—the pre-existing business relationship exception. FCRA § 
624(a)(4)(C). 
footnote 9 -- 69 Fed. Reg. at 33,328. 
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another affiliate in order to make solicitations on behalf of the finance company, section 
624 still would not apply because the retailer would be covered by the pre-existing 
business relationship exception.footnote 10 


Section 624 of the FCRA also would not apply to the finance company because the 
finance company is not using eligibility information received from an affiliate in order to 
make solicitations. If the retailer’s customer responds to the solicitation by returning the 
solicitation to the finance company, the notice and opt-out requirement would not apply 
to the receipt and use of eligibility information from that point by the finance company 
because the finance company would be covered by the pre-existing business relationship 
exception. By responding to the solicitation, the retailer’s customer would then establish 
a business relationship with the finance company, and the finance company could use any 
eligibility information subsequently received from an affiliate in connection with its 
marketing to the customer. In addition, if the retailer’s customer responds to the 
solicitation, section 624 also would not apply to any use of eligibility information in 
response to a communication initiated by the consumer because that use is covered by 
another exception in section 624. 


CONSTRUCTIVE SHARING IS BEYOND THE SCOPE OF SECTION 624 RULEMAKING 


Section 214(b) of the FACT Act requires the Agencies to “prescribe regulations to 
implement section 624 of the” FCRA. The Agencies are authorized and directed to write 
rules to implement the notice and opt-out requirement. If the Agencies prescribes rules to 
limit conduct that is not addressed by section 624, such as by limiting the ability of an 
entity to market its affiliate’s products or services to its own customers, those rules likely 
would not be viewed as implementing section 624 unless the language of section 624 was 
ambiguous or if the language of the section would lead to an absurd result. As discussed 
above, the plain language of section 624 is not ambiguous, and it would not lead to an 
absurd result. 


For example, the pre-existing business relationship exception in section 624 is not 
ambiguous. The general limitation of section 624 expressly refers to an institution 
making solicitations for “its products or services,” while the pre-existing business 
relationship exception has no such reference.footnote 11 Similarly, the definition of “solicitation” 
is not ambiguous on this point. Section 624 defines a “solicitation” as “the marketing of 
a product or service initiated by a person to a particular consumer that is based on an 
exchange of information described in [section 624(a)], and is intended to encourage the 
consumer to purchase such product or service, but does not include communications that 
are directed at the general public” or provided for in the Agencies’ regulations.footnote 12 This 
definition is not rendered ambiguous because it does not indicate which party’s products 
or services are marketed. As noted above, section 624(a)(1) specifically states that a 


footnote 10 The pre-existing business relationship exception would not require that the retailer send solicitations in 
its own name. This exception only requires that the retailer have an existing business relationship with the 
consumers receiving the solicitation. 
footnote 11 FCRA § 624(a)(1). 
footnote 12 FCRA § 624(d)(2). 
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solicitation concerns the solicitor’s products or services. Because the notice and opt-out 
requirement only applies with respect to solicitations for the solicitor’s products and 
services, the definition does not need to restate whose products or services are at issue. 
The section only applies to solicitations that concern one entity’s products or services, 
those of the solicitor. 


V. The Agencies Should Delay the Mandatory Compliance Date for this 
Regulation Until Late 2005, Because Many Organizations Will Send their 
Opt-Out Notices to Consumers in Annual Privacy Notices Mailed 
Throughout the Year. 


We request that the Agencies delay the mandatory compliance date for this regulation 
until late 2005, because many larger organizations will require a significant amount of 
time to comply with the opt-out requirements contained in the Proposed Rule. While our 
members appreciate the flexibility that they have under the Proposed Rule to include 
these notices in their annual Gramm-Leach-Bliley privacy notices (“GLB Notices”), our 
larger organizations send out these notices on a rolling basis throughout the year. As a 
result, these companies will not be able to comply with this rule using their GLB Notices 
until late 2005. 


We recognize that the underlying statute places some limitations on the Agencies in this 
regard. The FACT Act requires the Agencies to issue final rules in this regard by 
September 4, 2004, with an effective date no later than six (6) months thereafter. The 
rule could therefore become effective around March 2005. However, we urge the 
Agencies to consider ways to delay mandatory compliance until late 2005 due to the 
limitations that an earlier compliance date would place on our members’ ability to 
incorporate this opt-out notice into their GLB Notices. 


* * * 


Conclusion 


We appreciate the opportunity to comment on the Proposal and again thank the Agencies 
for their efforts. Should you have any questions about this letter, please do not hesitate to 
contact the undersigned at (202) 466-8606. 


Respectfully submitted, 


Robert McKew signature 


Robert McKew 
Senior Vice President and General Counsel 
American Financial Services Association 
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“1 Huntington 
The Huntington National Bank 
Legal Department 
Huntington Center 
41 South High Street 
Columbus, Ohio 43287 


August 16,2004 


To: regs treas.


John D. Hawke 

Comptroller of the Currency 

Office of the Coinptroller of the Currency 

250 E Street S.W. 

Washington, D.C. 202 19 



Attn: Docket Number 04-16 


To: 


Jennifer J. Johnson 

Secretary of the Board 

Board of Governors of the Federal Reserve 



System 
Street Constitution Avenue, NW 


Washington, D.C. 2055 1 


Attn: Docket Number R- 1203 


response to the above referenced regulations proposed jointly by the Office of the Comptroller of 
the Currency (“OCC”), the Board of Governors of the Federal Reserve System, and other federal 
banking agencies (the “Agencies”) with respect to 


This letter is submitted on behalf of The Huntington National Bank (“Huntington”)1 in 


14 of the Fair and Accurate Credit 
Transactions Act of 2003 (the “FACT Act”), governing use for marketing purposes of certain 
information received from an affiliate. We appreciate the opportunity to comment on the 
proposed regulations. 


’ Huntington is the principal subsidiary of Huntington Incorporated, a $30 billion regional bank holding 
company headquartered in Columbus, Ohio. Along with its affiliated companies, Huntington has more than 138 
years of serving the financial needs of its customers, and provides innovative retail and commercial financial 
products and services through more than 300 regional banking offices in Indiana, Kentucky, Michigan, Ohio and 
West Virginia. Huntington also offers retail and commercial services online at
through its technologically advanced, 24-hour telephone bank; and through its network of nearly 700 
Selected service activities are also conducted in states dealer sales offices in Florida, 
Georgia, Tennessee, Pennsylvania and Arizona; private financial group offices in Florida; and mortgage 
offices Florida, Maryland and New Jersey. International banking services are made available through the 
headquarters office in Columbus and additional offices located in the Cayman Islands and Hong Kong. 


Dear Mr. Hawke: 


Re: 	 Fair Credit Reporting Affiliate Marketing Regulations 
69 Register 42502 (July 15,2004) 







John D. Hawke, of the Currency 

Jennifer J. Johnson, Secretary of the Board 

August 16,2004 
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For purposes of this comment letter the term “sharing entity” the entity whose 
eligibility information is shared with an affiliate, and the term ‘‘receiving entity” means the entity 
that receives eligibility information an affiliate. 


Our specific comments regarding the Proposal are as follows: 


Responsibility to Provide the Notice 


In general, we appreciate the flexibility provided by the Agencies in ternis of which 
affiliated entity may provide the notice, including authority for a joint notice to be given by the 
sharing entity and one or other affiliates, including the receiving entity. However, we do 
not agree with the Agencies that the responsibility for giving the notice is the responsibility of 
the sharing entity. The obligation set forth in $214 of the FACT Act is an obligation not to use 
certain information obtained from an affiliate. It is a prohibition on use, not a prohibition on 
sharing or receiving information. Since it is a prohibition on use, it is a prohibition that operates 
against the receiving entity, not the sharing entity. Thus if shared information is used by the 
receiving entity without the notice being provided, it is the receiving entity that is violating $214, 
not the sharing entity. If the receiving entity wants to use the information for marketing 
purposes in compliance with $214, the clearest way to read the statute is that it is the receiving 
entity’s obligation to provide the notice. Moreover, putting the obligation on the sharing entity, 
as the Agencies do, creates drafting problems with the language the Agencies use in the proposed 
regulations. We understand that the Agencies have taken this approach at least in part because 
the sharing entity is the entity that (usually) has the relationship with the customer, but as 
described below, we believe the Agencies’ concerns in that regard can be met, while still leaving 


obligation to provide the notice with the receiving entity. 


The structure of the proposed regulations by each of the Agencies establishes 
responsibility for providing the notice with the sharing entity. Additionally, in connection 
therewith, there is a stated prohibition on use by the affiliates of the sharing entity when the 
Agency may not have regulatory authority over such affiliates, depending on which affiliates 
they may be. This is an awkward structure at best. For example, regulation in


1) states that if a ‘bank’ shares eligibility information with an ‘affiliate’, the ‘affiliate’ 
may not use the information to make or send a solicitation unless the sharing entity ‘bank’ 
provides the required notice. The ‘bank’ is defined generally to mean a national bank and 
its non-functionally regulated operating subsidiaries (among other entities) and an ‘affiliate’ is 
generally any company under control with the ‘bank’. Thus, an affiliate of a national 
bank could be an operating subsidiary of that bank another ‘bank’,which is itself confusing 
when the same entity could be covered by two different defined or it could be a subsidiary 
of the national bank’s holding In the former case, the OCC has authority over the 
‘affiliate’ (an operating subsidiary of the national bank), whereas in the latter case the OCC does 
not (a holding company subsidiary), yet the regulatory language purports to prohibit the 
‘affiliate’ in either case using the information. Furthermore, under the wording of 
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as proposed, the receiving entity ‘bank’ could never use the information if the 

infomiation was provided by a holding company subsidiary and that subsidiary provided the 

notice. This is because subsection (b) says that the receiving entity ‘bank’ can only use the 

information for marketing purposes if a notice is provided “as described in” subsection (a)”, and 

subsection (a) refers to a ‘bank’ giving the notice. If the sharing entity ‘affiliate’ in this case 

were a holding company subsidiary, the sharing entity providing the notice would not be a ‘bank’ 

and thus notice would not be provided “as described in” subsection (a)”. Similar problems exist 

with the regulations of the other Agencies.2






Instead of this terminology-which does not properly work and, depending on the nature 
of the affiliate, is beyond the authority of the OCC-we recommend dropping the language 
relating to the bank communicating or sharing eligibility information, since that is unnecessary. 
Instead, the regulatory language should focus on what happens when a bank receives eligibility 
information. In other words, there is no need to say what happens if the bank communicates 
eligibility information to an affiliate, because in that context the affiliate may be an entity outside 
of the jurisdiction of the particular Agency, and in any case, the obligations under 92 14 are 
obligations on the receiving entity. Instead, $41.2 should delete subsection (b), and revise 
subsection (a) to provide there about what happens if the bank receives information an 
affiliate (including another ‘bank’), and say that in that case the receiving entity ‘bank’ cannot 
use such information for marketing purposes until that receiving entity ‘bank’ has provided the 
notice to the consumer or sees that the notice is provided by another affiliate or jointly with that 
‘bank’ and the other affiliate. 


An example of how the language of 1) could be revised is as follows: 


(a) General duties of a bank receiving eligibility information from an 1) 
Notice and opt out. If a bank receives eligibility information from an affiliate (including 
an affiliate which is also another bank), the bank which has received the information may 
not use the information to make or send solicitations to a consumer unless, prior to such 
use by the bank which has received the information: 


(i) The bank which has received such information provides a clear and conspicuous 
notice to the consumer stating that the information may be used by such bank to make or 
send solicitations to the consumer about its products and services; 


The other Agencies use the term ‘you’ for what the OCC calls the ‘bank’, and thus at least the other Agencies’ 
regulations do not have the confusion generated by using two terms (‘bank’ and ‘affiliate’) for potentially the same 
entity. But otherwise, the other Agencies’ regulations have the same problem since they purport to prohibit ‘your’ 
affiliate from using information when such affiliate may be one that is beyond the scope of the particular Agency’s 
jurisdiction. Moreover, the other Agencies’ regulations have a similar subsection (b) problem as the OCC that the
other Agencies’ subsection (b) says that ‘you’ (as the receiving entity) not use the information unless the 
consumer has been provided a notice “as described in” subsection (a), and subsection (a) is referring to ‘you’ as the 
sharing entity. Thus, with the ‘you’ terminology employed by the other Agencies, ‘you’ as the receiving entity 
would never be permitted to use the information for marketing purposes because ‘you’ as the receiving entity could 
only do so if ‘you’ as the sharing entity (which ‘you’ are not) provide the information. Again, this way of using 
terminology and the language of the regulation does not work. 
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Such bank provides the consumer a reasonable opportunity and a simple method 
to “opt out” of such use of that information by such bank; and 


The consumer has not chosen to opt out. 


Similar changes would need to be made throughout to reflect this revised approach. 
For example, subsection should use language such as: “The notice required by this 
paragraph (a) may be provided either in the name of the bank receiving the information, in the 
name of the affiliate which provided such information, or in one or more corporate 
names shared by such bank and the affiliate which provided the information, and be 
provided in the following manner. . 


At least part of the reason for the way the Agencies have structured the proposed 
language of the provision the way they have is stated to be a concern that the consumer 
may not recognize the receiving entity, and that since the consumer is already a customer of the 
sharing entity, a notice coming from the sharing entity would be an entity which the 
consumer recognizes. This is certainly a legitimate concern, but accounting for it does not 
require the approach that the Agencies have taken. Instead, this concern could just as easily be 
dealt with by requiring the receiving entity to provide the notice in such a way as to reference the 
sharing entity. Thus, the language in subsection could read as follows instead of the 
language used in the foregoing paragraph: “The notice required by this paragraph (a) may be 
provided either in the name of the bank receiving the information (provided that such bank also 
identifies the affiliate which provided such in the name of the affiliate which 
provided such or in one or more common corporate shared by such bank and 
the affiliate which provided the and be provided in the following manner. . 


Exception,for Pre-Existing Business Relationship 


The wording of the pre-existing business relationship exception in 1) 
indicates that the restriction on use of eligibility infomation by the receiving entity does not 
apply if the ‘bank’ that is the receiving entity markets to a consumer with whom ‘a bank’ has a 
pre-existing business relationship. The way this is worded, as long as any national bank or 
national bank operating subsidiary in the corporate (or any other entity covered by the 
term ‘bank’) has a pre-existing business relationship with the consumer, the exception will apply. 
The wording of the other Agencies’ regulations is different because of the use of the term “you”. 
The Federal Reserve’s language, for example, says that the marketing restriction does not apply 
if ‘you’ use eligibility information ‘you’ receive from an affiliate to market to a consumer with 
whom ‘you’ have a pre-existing business relationship. The Federal Reserve’s version to
apply only if the receiving entity has the pre-existing relationship with the We believe 
it is likely that OCC also intended the pre-existing business relationship exception to apply as 
long as the receiving entity is the one that has the pre-existing business relationship, since this is 


See the next paragraph for additional language suggestions for this provision 
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what the statute appears to be and is what the other Agencies are apparently saying. If 
so, OCC should revise its language to reflect more properly the statutory 


Communication Initiated by the Consumer 


The statute and the proposed regulations indicate that the marketing restrictions do not 
apply if the receiving entity uses eligibility information to market a consumer in response to a 
communication initiated by the consumer. However, the discussion of this exception in the 
preamble to the Agencies’ proposed regulations and in the regulatory language itself interprets 
this exception so narrowly that it will often be unworkable in practice. 


The preamble and proposed regulations indicate that: (i) if the consumer calls asking 
about directions to an office or hours of operation, the receiving entity is not permitted to solicit 
based on eligibility information received from an affiliate because that would not be 
“responsive” to the consumer’s inquiry; if the consumer calls to ask about the receiving 
entity’s products or services, solicitation related to “those products’’ would be covered by the 
exception, although the time period for such solicitation “will depend on the facts and 
circumstances”; (iii) if the receiving entity calls the consumer and leaves a message for the 
consumer to call back, the return call by the consumer is not a communication initiated by the 
consumer; and (iv) the consumer must leave contact information during the call by the consumer 
in order for the consumer’s call to be considered initiated by the consumer. There is no policy 
reason and no basis in the statute or legislative history for this kind of narrowing of this 
exception. 


These narrowing interpretations make it difficult, if not impossible, for financial 
institutions subject to to provide usable instructions and training to their employees with 
respect to this exception. For example, if a consumer calls the institution to ask for directions to 
an office, it would be natural for the institution’s employee taking the call to ask why the 
consumer needed to go to that office in order to ascertain that the consumer was going to the 
correct place for what the consumer wanted to do. That might naturally lead to the consumer 
mentioning some product or service of the institution’s, in response to which the institution’s 
employee would mention some other product or service that would better meet the consumer’s 


The wording of the statute is section not apply to a person--(A) using information to a
solicitation for marketing purposes to a consumer with whom the person has a pre-existing business relationship”. 
The word ‘person’ in both times it is used here appears to mean the same entity, and in tlie overall context of the 
statute appears to mean the ‘person’ the statute operates, the receiving entity.


Technically, tlie otlier Agencies’ regulations potentially have tlie same language problem as tlie although
the grammar of  using tlie word ‘you’ does not make that apparent like is the case with the language 
employed by the OCC and the problem ambiguous. The other Agencies define the word 
‘you’ to include multiple entities, can lead to the same language problem. For example, the Federal Reserve 
defines ‘you’ to mean, among otlier entities, banks of the Federal Reserve System (other than national 
banks), bank holding companies and holding company affiliates other than depository institutions (incidentally, this 
would include operating subsidiaries of national banks within tlie term which then technically makes such 
national bank operating subsidiaries subject to both the rule and the Federal Reserve’s rule). 
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need, etc. The Agencies’ interpretation appears to put the entire call outside the scope of this 

exception because of the way the call started off, without allowing for the way the conversation 

may ultimately develop. Furthermore, limiting the employee’s discussion to the particular 

products or services that the consumer asked about is again generally unworkable as 

conversations quickly move to what makes the sense for the consumer, and it is 

unrealistic-as well as being a disservice to the consumer as a customer-to expect the 

institution’s employee to stay away from talking about any products or services that the 

consumer does not mention first. Moreover, putting return calls by the consumer outside the 

scope of the exception is often only practical, if at all, if the consumer’s return call is to the 

employee who called and left the message. In many cases, however, the consumer’s return call 

is just as likely to be answered by a different employee than the employee who first called the 

consumer and left the message. The employee answering the consumer’s return call may or may 

not know the consumer received a prior call from the institution. Additionally, many, if not 

most, consumers calling the receiving entity, when such consumers are customers of the sharing 

entity or other affiliate in the corporate family (at least if all of such affiliates operate under 

the same general brand) will assume that the receiving entity already has the consumer’s contact 



Consumers rarely make distinctions between affiliated entities operating under the 

brand, and in fact usually do not know, understand or care about the details of the separate 



legal entities. Thus, requiring the consumer to leave contact information during the call in order 

for this exception to apply is not practical because consumers will often not do so on the belief 

that the receiving entity already has the consumer’s contact information. In general, it is not 

realistic or practical to expect financial institution employees to be trained in the subtle degrees 

of responsiveness-or to remember such fine distinctions in the course of the busy workday-

that these interpretations put forward by the Agencies would require. 



This exception for communications initiated by the consumer was intended to create a 
rule for institutions to be able to follow: namely, that if the consumer calls the institution, 


the restrictions of $214 do not apply, so that the employees of the institution are not left guessing 
whether or not cross-selling or other marketing is permissible when they receive a call from a 
consumer. It is difficult to understand what abuse or evasion of $214 the Agencies’ restrictive 
interpretations are trying to prevent, since the intervening consumer action of calling first has to 
occur before a solicitation using eligibility information can be made. Furthermore, if the concern 
is to prevent the annoyance of an unexpected call from the receiving entity, that is not present 
here either, since the consumer must first the call.


Thus, these narrowing interpretations of this exception should be rejected by the 
Agencies, and the simple rule by the statute should be allowed to operate as 
legislatively intended. 


Exception for  Solicitations Authorized or Requested by the Consumer 


agencies have worded the exception for solicitations authorized or requested by the 
consumer as response to an authorization or request by the consumer” 
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(emphasis added). We note that the word ‘affirmative’ is not present in the statute, and there is 

no authority in the underlying statute for the Agencies to qualify this exception with that 
We understand that, as stated in the preamble to the proposed regulations, the Agencies believe 

that a pre-selected check box or boilerplate language in a disclosure or contract would not 

constitute an authorization or request, but it is not necessary to add word ‘affirmative’ to the 

regulation to cover that point. The word ‘affirmative’ adds further uncertainty and litigation risk 

to the regulation which could be avoided by staying with the statutory language, and we 

recommend that the Agencies drop that word in the final language of this exception. 



Notice Issue 


The Agencies request comment on what they characterize as the “constructive notice” 
issue. This is the situation where affiliate A does not share any information with affiliate B, but 
rather affiliate B provides criteria to affiliate A pursuant to which affiliate A markets affiliate B’s 
product or service to affiliate A’s own customers, and the marketing materials indicate that if the 
consumer is interested in the product, is instructed to request further information from 
affiliate B. When affiliate B receives the request from the consumer, affiliate B is then implicitly 
made aware of certain information about the consumer, that such consumer has the 
characteristics that qualify for the criteria affiliate B provided to affiliate A. 


We think the Agencies are seeing an issue here that is resolved by the exceptions 
contained in $2 14 and does not need to be further addressed. Those exceptions are each 
independently available, and the Agencies have appropriately stated in the disjunctive in 


In the “constructive notice” example above, the consumer, by submitting 
request to affiliate B, is authorizing or requesting affiliate B to solicit the consumer for affiliate 


product or service under the exception contained in To the extent any 
“constructive” sharing of information occurs, it only occurs after affiliate B receives the 
consumer’s request, at which time any information shared affiliate A to affiliate B, 
constructively or otherwise, would be permissible under the exception. Furthermore, the general 
prohibition under 14 would not be applicable in the first place, since outside of the 
“constructive” sharing which is permitted by the above exception, there would be no sharing of 
information with an affiliate to trigger prohibition.


Consolidated Notices and Timing 


We believe it is probable that most institutions will want to provide the notice required by 
$214 with their existing GLBA privacy notices (which include a GLBA-required FCRA notice) 
provided initially to consumers, since doing so will avoid multiple notices. Unlike GLBA, $214 
does not have an annual notice requirement, and thus it is less likely that institutions will 
generally include a notice as part of their annual GLBA notices. However, institutions may 
use the same notice text in a given year for both their initial notices and annual notices, in which 


‘ The statutory language is “using information response to solicitations authorized or requested by the 
consumer”. 
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case it may be more efficient to include a $214 notice in the text that also operates as the annual 

notice. In addition, most institutions will probably elect to send a one-time mass mailing of a 

$214 notice to existing customers in order clearly establish whether those existing customers can 

be solicited, and it will be most efficient if the of that one-time mailing can be 

coordinated with the institution's annual GLBA notice. Moreover, the lead for preparing, 

printing and distribution an institution's annual GLBA notices may be several months, and by 

the time these regulations become effective, it may be too late to include the one-time $214 

notice with the GLBA annual notices being readied for the year 2005. Thus, we recommend that 

the requirements of these regulations become mandatory only at the end of year 2006. 



Thank you for the to comment on the proposed guidance. 


Very truly yours, 


Daniel W. Morton 

Senior Vice President Senior Counsel 






