
 
FRIENDS OF FARMWORKERS, INC. 

Legal Services for Farmworkers
699 Ranstead St Ste. 4 
Philadelphia, PA 19106-2334 
E-mail: aread@friendsfw.org 

Telephone: (215) 733-0878 
(800) 729-1607 

Fax: (215) 733-0876 
Direct: Arthur N. Read (215) 690-5687 

September 8, 2015 
 
Brian Pasternak 
National Director of Temporary Programs 
Office of Foreign Labor Certification, Room C-4312 
Employment and Training Administration 
U.S. Department of Labor 
200 Constitution Ave NW 
Washington, D.C. 20210 
 
Via email: ETA.OFLC.Forms@dol.gov 
 
Re:  Comments Request for Information Collections in the H-2B Temporary  

Non-agricultural Employment-Based Visa Program (OMB Control Number 
1205-0509), Extension 

 
Dear Mr. Pasternak: 
 

We submit these comments on behalf of the H-2B working group of the Low Wage 
Workers Legal Network (“LWWLN”) in response to the Employment and Training 
Administration’s (“ETA”) request for comments concerning the information collection in the H-
2B temporary non-agricultural employment-based visa program. 80 Fed. Reg. 39,801 (July 20, 
2015).  The LWWLN is an affiliation of more than 350 legal advocates for low wage workers in 
over 130 organizations and 28 private law firms located in thirty-four states, the District of 
Columbia and Mexico. The H-2B working group has been collaborating to make the H-2B 
program less abusive to U.S. and foreign workers since 2007. The LWWLN appreciates the 
opportunity to comment on forms ETA-9142B Application for Temporary Employment 
Certification, ETA-9142B Appendix B, ETA-9155 H-2B Registration and the Seafood Industry 
Attestation.     

 
These comments are also submitted on behalf of the plaintiff organizations in CATA v. 

Perez and related litigation.   Those organizations are: Comité de Apoyo a los Trabajadores 
Agrícolas (CATA), Pineros y Campesinos Unidos del Noroeste (PCUN), and Northwest Forest 
Worker Center. In addition, these comments are submitted on behalf of the following 
organizations who have been involved in representation of workers in CATA v. Perez and related 
litigation:  
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• Northwest Workers' Justice Project (Oregon)  
• Friends of Farmworkers, Inc. (Pennsylvania)  
• Southern Poverty Law Center  
• Centro de los Derechos del Migrante, Inc.  
• Florida Legal Services, Inc.  
• North Carolina Justice Center  

 
Regulatory Requirements 
 

The proposed forms are intended to implement the requirements of the Interim Final 
Rule, “Temporary Non-Agricultural Employment of H-2B Aliens in the United States,” 80 Fed. 
Reg. 24,042 (Apr. 29, 2015) (“2015 H-2B IFR”) 

The 2015 H-2B IFR at 20 C.F.R. § 655.15(a) provides: 
 

§ 655.15    Application filing requirements. 

(a) What to file. A registered employer seeking H–2B workers must file a 
completed Application for Temporary Employment Certification (ETA Form 
9142B and the appropriate appendices and valid PWD), a copy of the job 
order being submitted concurrently to the SWA serving the area of intended 
employment, as set forth in § 655.16, and copies of all contracts and 
agreements with any agent and/or recruiter, executed in connection with the 
job opportunities and all information required, as specified in §§ 655.8 and 
655.9. 

The 2015 H-2B IFR at 20 C.F.R. § 655.18 provides: 
 

§655.18   Job order assurances and contents. 

(a) General. Each job order placed in connection with an Application for Temporary 
Employment Certification must at a minimum include the information contained in 
paragraph (b) of this section. In addition, by submitting the Application for 
Temporary Employment Certification, an employer agrees to comply with the 
following assurances with respect to each job order: 

(1) Prohibition against  preferential treatment. The employer's job order must 
offer to U.S. workers no less than the same benefits, wages, and working 
conditions that the employer is offering, intends to offer, or will provide to H-
2B workers. Job offers may not impose on U.S. workers any restrictions or 
obligations that will not be imposed on the employer's H-2B workers. This 
does not relieve the employer from providing to H-2B workers at least the 
minimum benefits, wages, and working conditions which must be offered to 
U.S. workers consistent with this section. 
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(2) Bona fide job requirements. Each job qualification and requirement must be 
listed in the job order and must be bona fide and consistent with the normal 
and accepted qualifications and requirements imposed by non-H-2B employers 
in the same occupation and area of intended employment. 

(b) Contents. In addition to complying with the assurances in paragraph (a) of this 
section, the employer's job order must meet the following requirements:  

(1) State the employer's name and contact information; 

(2) Indicate that the job opportunity is a temporary, full-time 
position, including the total number of job openings the employer intends to 
fill; 

(3) Describe the job opportunity for which certification is sought 
with sufficient information to apprise U.S. workers of the services or labor to 
be performed, including the duties, the minimum education and experience 
requirements, the work hours and days, and the anticipated start and end 
dates of the job opportunity; 

(4) Indicate the geographic area of intended employment with 
enough specificity to apprise applicants of any travel requirements and 
where applicants will likely have to reside to perform the services or labor; 

(5) Specify the wage that the employer is offering, intends to offer, 
or will provide to H-2B workers, or, in the event that there are multiple wage 
offers, the range of wage offers, and ensure that the wage offer equals or 
exceeds the highest of the prevailing wage or the Federal, State, or local 
minimum wage; 

(6) If applicable, specify that overtime will be available to the 
worker and the wage offer(s) for working any overtime hours; 

(7) If applicable, state that on-the-job training will be provided to 
the worker; 

(8) State that the employer will use a single workweek as its 
standard for computing wages due; 

(9) Specify the frequency with which the worker will be paid, 
which must be at least every 2 weeks or according to the prevailing practice 
in the area of intended employment, whichever is more frequent;  

(10) If the employer provides the worker with the option of board, 
lodging, or other facilities, including fringe benefits, or intends to assist 
workers to secure such lodging, disclose the provision and cost of the board, 
lodging, or other facilities, including fringe benefits or assistance to be 
provided; 

(11) State that the employer will make all deductions from the 
worker's paycheck required by law. Specify any deductions the employer 
intends to make from the worker's paycheck which are not required by law, 
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including, if applicable, any deductions for the reasonable cost of board, 
lodging, or other facilities; 

(12) Detail how the worker will be provided with or reimbursed for 
transportation and subsistence from the place from which the worker has 
come to work for the employer, whether in the or abroad, to the place of 
employment, if the worker completes 50 percent of the period of 
employment covered by the job order, consistent with §655.20(j)(l)(i); 

(13) State that the employer will provide or pay for the worker's 
cost of return transportation and daily subsistence from the place of 
employment to the place from which the worker, disregarding intervening 
employment, departed to work for the employer, if the worker completes 
the certified period of employment or is dismissed from employment for 
any reason by the employer before the end of the period, consistent with 
§655.20(j)(l)(ii); 

(14) If applicable, state that the employer will provide daily 
transportation to and from the worksite; 

(15) State that the employer will\reimburse the H-2B worker in the 
first workweek for all visa, visa processing, border crossing, and other related 
fees, including those mandated by the government, incurred by the H-2B 
worker (but need not include passport expenses or other charges primarily 
for the benefit of the worker); 

(16) State that the employer will provide to the worker, without 
charge or deposit charge, all tools, supplies, and equipment required to 
perform the duties assigned, in accordance with §655.20(k); 

(17) State the applicability of the three-fourths guarantee, offering 
the worker employment for a total number of work hours equal to at least 
three-fourths of the workdays of each 12-week period, if the period of 
employment covered by the job order is 120 or more days, or each 6-week 
period, if the period of employment covered by the job order is less than 120 
days, in accordance with §655.20(f); and 

(18) Instruct applicants to inquire about the job opportunity or 
send applications, indications of availability, and/or resumes directly to the 
nearest office of the SWA in the State in which the advertisement appeared 
and include the SWA contact information. 
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Comments on Form ETA-9142B: H-2B Application for Temporary Employment 
Certification 
 

Annexed hereto and incorporated herein is a marked up ETA Form 9142B reflecting 
comments below 

 
General Note on ETA 9142B Instructions 

These comments do not attempt to fully address deficiencies in the accompanying 
instructions and the commenters would strongly recommend that DOL review the instructions to 
insure that they fully reflect the requirements of the April 2015 Interim H-2B rule and that they- 
incorporate changes to the forms recommended below.  As similarly noted in reference to the 
ETA Form 9142B below, the instructions continue to include references applicable to H-2A 
rather than H-2B employment.1 
 

Form ETA-9142B:  Section B. Temporary Need Information 
 
 This section should be updated to reflect the new requirement that employers first go 
through H-2B registration demonstrating the nature of their need meets H-2B program 
requirements. 20 CFR § 655.11.  In addition, in joint employer (job contractor) situations each 
joint employer must have submitted an ETA Registration Form. 
 

The annexed marked up ETA Form 9142B includes the following requirements: 

ETA Form 9155 Registration Number: _____________________ 
ETA Form 9155 Approval Period From: ____________ To:____________ 
Set out all changes from ETA Form 9155 first year registration statement: 
Change in number of temporary positions:__________ 
Change in period of employment:_______________________________ 
Change in nature of temporary need:___________________________ 
All other changes:___________________________________________________ 
________________________________________________________________________ 
________________________________________________________________________ 
Joint Employer ETA Form 9155 Registration Number (if any): _____________________ 

 
 The instructions to this section need to be fully revised to reflect and reference proposed 
ETA Form 9155 registration procedures and requirements.  This should include a specific 
requirement that the job duties and occupational code must match those on the ETA Form 9155 
or a new Form 9155 must be submitted.  Also note that the instructions to Section B at Part 4 
ignore the IFR definition of full time at 20 C.F.R. § 655.5 as note less than 35 hours. 
 

                                                 
1 For example, see instructions Section B.8. reference to “temporary agricultural….work: 
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Form ETA-9142B:  Section C. Employer Information and  
Section D. Employer Point of Contact Information and Section D. 
Employer Point of Contact Information 

 
 The proposed ETA Form 9142B fails to reflect that this form is applicable to H-2B 
employment only and that the ETA Form 9142A is appropriate for H-2A employment.  All 
references to H-2A employers should be stricken.  See annexed marked up ETA Form 9142B.  
This requires changes to the “Important Note” at the beginning of this section and to C.17 
references to H-2A employment.  As to C.17 see ETA Form 9155 at C.17. 

Under the 2015 IFR, H-2B job contractors are allowed to submit applications for H-2B 
certification only if they submit the application as a joint employer with the employer applicant. 
20 CFR § 655.19.    These sections should be modified to clarify that if a joint employer job 
contractor is applying there is space for both the employer and job contractor to provide all of the 
information requested in sections C and D.   See annexed marked up ETA 9142B. 

Form ETA-9142B:  Section F.a. Job Description Information 
 
 Section F.a.. collects information about the job description including the hourly work 
schedule (box 3).  The form at Part F.a.3. should be edited so that employers are instructed to 
attach an anticipated work schedule if it is variable by day.  The current version of form ETA 
9142B just asks for one start and stop time, however it is very common for employers to have a 
different start and/or stop time for weekend work.  Therefore, in order to get better information 
from employers about the anticipated work schedule the form should ask for the hourly work 
schedule for each workday.  This will also be important when workers are invoking their right to 
the three-fourths guarantee in the 2015 IFR. 20 CFR § 655.20(f). 

 
Form ETA-9142B:  Section F.b. Minimum Job Requirements 

 
 DOL should re-examine the appropriateness of most of the provisions of Section F.b 
which were related to the definition of skill levels under prior regulatory schemes.  
 
 Section F.B.5 Special Requirements should be carefully scrutinized by DOL in order to 
determine that they are genuinely necessary rather than a mechanism to discourage U.S. workers 
from applying for jobs. 
 

Form ETA-9142B:  Section G. Rate of Pay 
 
 ETA Form 9142B should be amended to require the entry of the ETA 9141 Prevailing 
wage tracking number as is the case for the PERM program ETA 9089 Part F.1.  The ETA Form 
9141 prevailing wage determination should be attached to the publicly disclosed ETA Form 
9142B and incorporated into the terms of the finally approved ETA Form 9142B.2  In the past 

                                                 
2 The ICERT portal 

https://icert.doleta.gov/index.cfm?event=ehLCJRExternal.dspAdvJobOrderSearch makes it 
possible for the public to access both Job Orders and redacted ETA 9142B labor certification 
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DOL’s computerized record systems for the H-2B program have been unable to link ETA 9141 
prevailing wage determinations to ETA 9142B labor certifications.  Inclusion of this information 
on computerized processing of the ETA 9142B through the ICERT portal would ease 
administration of the H-2B program. 
 

Question 2 of Section G. allows the employer to choose whether its basic rate of pay 
reflects hourly, weekly, bi-weekly, monthly, annual, or piece rate pay.   Employer should only be 
permitted to supply the minimum basic rate of pay consistent with the terms of the ETA 9141 
prevailing wage determination (including whether a prevailing wage is an hourly or weekly wage 
rate).  Any employer seeking to pay on a weekly basis who received an ETA 9141 minimum 
hourly wage determinations must be required to guarantee that the weekly wage rate will at all 
times be no less than the minimum required hourly prevailing wage rate and to disclose that 
minimum hourly wage rate to workers. 

 
In our experience with H-2B workers, many employers who use a flat weekly rate which 

meets the minimum wage standard for a 35 or 40 hour workweek, pay that flat weekly rate 
regardless of how many hours the workers are forced to work.  For instance, workers in the fair 
and carnival industry have been required to work more than 80 hours a week for a weekly rate of 
approximately $300 dollars. Three hundred dollars a week may have met minimum or prevailing 
wage standards for a 35 hour workweek at $8.57, but fails to meet any reasonable standard for 80 
hours a week at $3.75 an hour.3  In order to prevent and monitor this potential form of 
exploitation, DOL  should require that the employer promise to pay not less than the minimum 
hourly wage rate and disclose that required rate. 
 

Form ETA-9142B:  Section H. Recruitment Information 
 
We understand that the current Section H.2 which collects recruitment information about 

placing the job order with the SWA will no longer be needed because under the 2015 IFR 
employers will conduct domestic recruitment after their application has been accepted.  See 
Sections H.2a. and H.2b.  See also, 20 C.F.R. § 655.15(a) providing for simultaneous filing of a 
proposed job order with a SWA and with DOL.  However, this information as to the state SWA 
job order should be otherwise recorded by DOL on the form during its processing after the SWA 
has assigned the number. 

 
For the H-2A program DOL has developed ETA Forms 790 and 795 to reflect the 

requirements for Job Orders.  It is essential to develop similar forms and instructions for Job 
Orders for the H-2B program and to insure that this information is made available both to U.S. 

                                                                                                                                                             
decisions.  However, it is unclear at this time if DOL intends to continue to make both forms 
available.  Commenters strongly urge DOL to do so and to insure that the terms of ETA 9141 
prevailing wage determinations are included therein. 

3 Centro de los Derechos del Migrante, Inc., Taken for a Ride: Migrant Workers in the 
U.S. Fair and Carnival Industry 8 (Feb. 2013), available at http://www.cdmigrante.org/wp-
content/uploads/2013/02/110145_Taken_for_a_Ride_Report_Final.pdf  
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and non-immigrant foreign workers.  Many of the requirements of the ETA 9142B Appendix B 
reference terms of “Job Orders” and it is critical that the ETA 9142B include those provisions as 
an attachment to it.  See 20 C.F.R. § 655.18 requirements. 

 
DOL has provided some interim guidance on the H-2B recruitment process “Recruitment 

Procedures and the Recruitment Report” on its website at: 
http://www.foreignlaborcert.doleta.gov/pdf/H-2B_2015_IFR_FAQs_Round7.pdf.  Employers 
are required to submit proposed Job Orders for approval by DOL with the ETA Form 9142B. See 
20 C.F.R. § 655.15(a).   In order to implement this the ETA 9142B at part H.6 should include an 
instruction to  “Attach proposed Job Order and Distribute the approved final job order to all 
prospective U.S. and non-immigrant workers.”   

 
The final approved Job Orders should be required to be provided to workers in the native 

language and copies of translated Job Orders should be required to be filed with DOL. 
 

Recruitment of Non-Immigrant Foreign Workers 
 
DOL should create a new section on the ETA 9142B or otherwise to collect information 

about the recruitment of foreign workers. 20 CFR §  655.9.  The 2015 IFR require all employers 
to provide information about any persons or organizations they hire to recruit workers and 
anyone that works with those people or organizations.  This form should collect the identity and 
location of everyone that will be involved in foreign recruitment that is known to the employer 
when the application is submitted and should notify employers that they have a duty to update 
that information whenever it changes. .  

 
 Since employers are now required to provide copies of all agreements with agents or 

recruiters who engage or plan to engage in recruitment of H-2B workers on behalf of the 
employer as part of the Application for Temporary Employment Certification an expanded 
recruitment section in the actual form will assist DOL with the collection of information 
regarding such agreements, as well as contribute to the uniformity of employer-provided 
information regarding recruitment plans for H-2B workers.  

 
A section on foreign recruitment is also essential to ensure that employers are complying 

with § 655.9(b) of the 2015 IFR , which requires disclosure of the any agent or recruiter – as well 
as any actors or entities hired by those agents or recruiters – with whom the employer has a 
recruitment agreement. Questions regarding foreign recruitment should be incorporated into the 
form and the application should be rejected if such information is not included. Only if an 
employer directly recruits its own H-2B workers should these fields be optional, and, in that 
case, an explanation and proof of direct recruitment must be provided for the application to be 
approved. 

 
Given the importance of recognizing all the actors in the chain of recruitment for 

purposes of preventing fraud, Section H. Recruitment Information should be altered to include 
questions regarding the employer’s planned recruitment strategy for H-2B workers. Questions 
should require that the employer list any and all actors that will be involved in the recruitment of 
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foreign workers and remind employers to update the Department if any other actor becomes 
involved in the recruitment process. This question should go beyond the requirement of 
disclosing formal relationships with agencies and recruiters. Employers should make an effort to 
list any actor who will be involved in the recruitment process. This will help DOL  collect 
information on recruiters and agents so that it will be able to properly maintain the publicly 
available list of such actors who are involved in agreements with U.S. employers to recruit H-2B 
workers, under § 655.9(c) of the 2015 IFR.   

 
ETA Form 9142B - Appendix B 

Part A Attorney or Agent Declaration 

 A significant percentage of the agents for H-2B employers continue to be non-attorneys 
and there have been numerous documented cases with evidence of non-attorney H-2B agent 
fraud including cases resulting in criminal prosecutions. 

 The declaration by an attorney or agent – unlike the declaration of the employer – is not 
made “under penalty of perjury.”  Pursuant to 18 U.S.C. § 1546: 

…Whoever knowingly makes under oath, or as permitted under penalty of perjury 
under section 1746 of title 28, United States Code, knowingly subscribes as true, 
any false statement with respect to a material fact in any application, affidavit, or 
other document required by the immigration laws or regulations prescribed 
thereunder, or knowingly presents any such application, affidavit, or other 
document which contains any such false statement or which fails to contain any 
reasonable basis in law or fact - … 

Requiring agent declarations to be made under penalty of perjury would increase the  ability of 
the government to enforce these provisions against agents of employers. 

Part B Employer Declaration 

 In accordance with the 2015 H-2B IFR the employer certifications have been 
appropriately significantly approved over the terms of the previous ETA Form 9142B.  As noted 
above this Declaration references the “job order” and it is essential that the full terms of the “job 
order” are included in by reference in the ETA 9142B. 

 In Item 1:  the Employer should state that he has not only listed all qualifications and 
requirements in the job order but also all applicable terms and conditions of work. 

 Significantly missing from the employer certifications on the ETA 9142B and otherwise 
is a certification that the employer who had previously been certified to employ H-2B workers 
has complied with the terms of past H-2B labor certifications and has paid all wages due to 
workers for their prior employment.  This requirement could alternatively be included within the 
ETA Form 9155 Registration process.  This lapse is material as to employers who have failed to 
pay required wages from prior years and who may seek to avoid liability therefore by invoking 
statute of limitations defenses.  Commenters continue to believe that thousands of workers 
employed by employers who did not appeal the 2013 supplemental prevailing wage 
determinations have failed to pay full wages due to such workers.  Imposing a requirement that 
such employers certify to past compliance in order to be permitted to participate in the H-2B 
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program is essential.  This certification could be added to Item 5 through the additional 
statement:  “I further certify that I have paid all wages which were due to H-2B workers and 
corresponding U.S. workers under prior H-2B labor certifications.” 

 Item 9 should include a certification that the employer has not sought or received “…and 
will not seek or receive...”  Employers should not be permitted to truthfully make such assertions 
and then seek to receive such payments in the future. 

 Item 20:  states that employer will disclose “job order to all H-2B workers no later than 
the date the worker applies for a visa if located abroad”   When the worker applies for the visa is 
vague.  Workers pay visa fees through a bank at one time, file a DS 156 at another time, and 
appear for an interview at some later date.  DOL should clarify that disclosure should be made at 
the time of recruitment of the non-immigrant worker and in any event no later than the payment 
of any visa fees.  Item 20 disclosures should also include a copy of the Employer Declaration 
certifications attached to the 9142B. 

Item number 23 of the list of declarations made by H-2B employers is a certification that 
the employer “has and will contractually forbid” anyone involved in international recruitment 
from seeking recruitment fees and that the employer has provided copies of all agreements with 
anyone who will be involved in international recruitment.  At the time an employer submits the 
signed Appendix B they usually have not begun to engage in international recruitment since they 
have not yet had their application for H-2B employment certified.  Therefore, it is very possible 
that the identities of people engage in international recruitment may change or new people may 
become involved.  DOL should have employers certify that they will continue to provide DOL 
with information about recruiters throughout the period of H-2B certification.   

 Our understanding based on the 2015 IFR and the FAQs available on 
www.foreignlaborcert.doleta.gov is that when job contractors submit 9142B as joint employers 
both the job contractor and the employer-client are required to separately sign and submit the 
declarations in Appendix B. DOL should consider creating a version of Appendix B that would 
allow the joint employers to sign the same document so that is very clear to the two entities that 
they are both agreeing to be responsible for all of the assurances listed in Appendix B.    
 
ETA Form 9142B - Seafood Industry Attestation 
  
 The attestation form at Part (C) indicates that a copy of the form will be provided to the 
worker.  The form should include a requirement to provide a copy of the form to the worker in 
English and in their native language. 
 
 The employer should be required to certify that the Job Order for recruitment of U.S. 
workers will remain active with the State Workforce Agency until 21 days before the last H-2B 
seafood worker is anticipated to begin employment.  
 

The form should reflect that any qualified U.S. worker will be entitled to be employed if 
they are available as of the last date on which the last H-2B worker will be scheduled to begin 
employment. 
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ETA Form 9155 

Although it is presumably the intent that Joint Employers (including Job Contractors) will 
jointly submit requests for Registration based on the need of the actual situs employer (not the 
Job Contractor) it is not clear from the form itself and its instructions who Joint Employers will 
physically complete the ETA Form 9155.  It might be that a modified Form 9155 for joint 
employment would be most appropriate in this regard. 

 
As with comments on the ETA Form 9142B Appendix B, we would suggest that the ETA 

Form 9155 should require the signatories to execute the form under penalty of perjury. 
 
We would suggest that DOL make the ETA Form 9155 in appropriate public disclosure 

format publicly available on the ICERT website as an annex to the ETA 9142B labor 
certifications or otherwise. 
 
 
      Very truly yours, 
 
 
       
      Arthur N. Read 
      General Counsel 

Friends of Farmworkers, Inc. 
 
 
       



ETA Form 9155 Registration Number: _____________________

ETA Form 9155 Approval Period From: ____________ To:____________

Set out all changes from ETA Form 9155 first year registration statement:
Change in number of temporary positions:__________
Change in period of employment:_______________________________
Change in nature of temporary need:___________________________
All other changes:___________________________________________________
________________________________________________________________________
________________________________________________________________________

Joint Employer ETA Form 9155 Registration Number (if any): _____________________



Remove Remo

Redact H-2A only

H-2B Job Contractor
Redact H-2A reference

Remove

H-2B Job Contractor Joint Employer
Redact H-2A reference

Remove H-2A
Remove H-2A

Include an attachment with the same information for the joint employer.

with the same information for the joint employer



Attach anticipated schedule if variable by day





Prevailing Wage Tracking Number (ETA 9141):______________________

Attach ETA 9141 and state approved guaranteed minimum hourly prevailing wage rate:__________

Attach ob Order and Distribute to all
non-immigrant workers

Remove



Remove

R
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