From: Susanna Saul [mailto: SSaul @herjustice.org]
Sent: Tuesday, May 31, 2016 4:31 PM

To: USCISFRComment@uscis.dhs.gov

Subject: Comments to proposed new 1-485 application

Please see attached comments to the proposed new [-485 application. Thank you very much for your consideration.
Sincerely,

Susanna Saul

Susanna Saul
Managing Attorney
Her Justice
646.442.1182 (direct)
ssaul @herjustice.org
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May 31, 2016

Laura Dawkins

Chief, Regulatory Coordination Division
USCIS Office of Policy and Strategy

20 Massachusetts Avenue N.W.
Washington, DC 20529-2140

Submitted via email to: USCISFRComment(@uscis.dhs.gov

RE: Comments to Agency Information Collection Activities: Application to
Register Permanent Residence or Adjust Status, Form 1-485 Supplement A,
and Instruction Booklet for Filing Form 1-485 and Supplement A, Form I-
485; Revision of a Currently Approved Collection

OMB Control # 1615-0023
Docket ID USCIS-2009-0020

Dear Ms. Dawkins,

We are a non-profit legal services organization in New York City providing
representation to low-income women in family law, matrimonial and immigration
law matters. We respectfully submit the following comments related to proposed
revisions to the Application to Register Permanent Residence or Adjust Status on
Form I-485 (“Form [-485”).

Her Justice provides legal services to some of the most traumatized and
vulnerable immigrants and their children. In addition to representing immigrants,
we provide pro se assistance and train other service providers and pro bono
practitioners on the intricacies of filing Forms [-485 for humanitarian applicants.
As such, we have a distinct interest in ensuring that Form 1-485 and its
accompanying instructions are clear and manageable for all applicants.

We commend the U.S. Citizenship and Immigration Services (“USCIS”) for
making Form G-325A obsolete by incorporating its contents into the proposed
Form [-485. Nevertheless, the length of the proposed Form [-485 is concerning. In
its current form, it nearly triples the number of pages an applicant must complete
for the same benefit, and requests information from the applicant that is
unnecessary or duplicative. Further, questions on the proposed Form 1-485 are
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sometimes phrased in a confusing manner and/or use language that does not
comport with statutory or regulatory requirements. Lastly, the new 40-page long
accompanying instructions (the “Instruction Booklet™) is unduly complicated,
poorly organized, and contains factually incorrect information.

With respect to the proposed Form I-485 and the Instruction Booklet, we
express the following concerns and offer the following recommendations:

I. Recommended amendments to the proposed Form I-485:

Page 1, Part 1, Question 1.a - “Family Name”

The number of characters allotted in response to this question (for applicants to
list their last name) is insufficient. As a result, applicants from certain
backgrounds are prevented from listing their full legal last names.

Page 1, Part 1, Question 5 - “Sex”

The answer to this question should not be binary, as gender is not a binary, and
forcing individuals to choose between identifying as “male” or “female” excludes
not only those born with non-binary reproductive organs, but also potentially
those who identify as lesbian, gay, bisexual, transgender, transsexual, genderqueer
or third gender. We suggest that you add “other” as an answer option.

Page 2, Part 1, Questions 13.a-e - “Alternate and/or Safe Mailing Address”
The proposed Form 1-485 notes that the option of including a safe mailing address
is only available to VAWA self-petitioners and T, U, and S1JS applicants.
However, all applicants should be able to provide a safe mailing address separate
and apart from their physical address, regardless of the specific underlying
application case type which provides their eligibility for adjustment of status.

Page 2, Part 1, Questions 14-15 - Passport Information
These questions should be included in a separate section, not, as they are now, in
the mailing address section, as they are easily overlooked in their current location,

Page 4, Part 3, Question 1 - Whether the applicant has “ever applied for an
immigrant (permanent resident) visa at a U.S. Embassy or U.S. consulate

abroad”

The answer to this question should also include “unknown,” as many noncitizens
in vulnerable populations (for example, children) are unaware of legal processes
previously undertaken on their behalf.
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Page 4, Part 3, Question 3 - “Decision”

The explanatory language in this question is duplicative; there is little difference
between “refused” and “denied.” Also, “unknown,” one of the options on the
current Form 1-485, should be added as a possible answer to this question, as there
is a high likelihood that applicants will not know the answer, and having only
“yes” or “no” as a potential answer creates a significant risk of unwitting
misrepresentation.

Page 6, Part 4, Questions 1-16 - “Information About Your Parents”

Please specify whether you are asking for information about legal or biological
parents, e.g., which parents to include when a child has been legally adopted.
Also, the form should provide clear instruction if information about one’s parent
is unknown.

Page 8, Part 7, Questions 1-2 - “Ethnicity” and “Race”

The concepts of ethnicity and race are not universally understood and so these
questions create great confusion. Hence, these questions should include an
“unknown” or “other” option, or simply instruct applicants that they need not
answer if they do not know or do not identify with one of the listed ethnicities or
races.

Page 8, Part 8, Question 1 - Membership in a Group

This question should still instruct applicants to only list memberships entered into
“since [their] 16th birthday.” Also, applicants are unlikely to remember the dates
of any such membership to the day, and should be instructed that approximate
dates of membership will suffice.

Page 9, Part 8, Questions 14-23 - Removal, Exclusion, Rescission, or
Deportation

We commend USCIS for instructing applicants who are unsure of the appropriate
response to this question to answer “no” and to provide an explanation. However,
we suggest that the inclusion of an “unknown” or “unclear” checkbox would be
more efficient and clear. We also encourage USCIS to define the legal
terminology (rescission, exclusion, deportation, etc.) used throughout these
questions.

Page 10, Part 8, Question 25 - “Health”

The issue of illicit drug use/abuse is a determination made by a civil surgeon. It is
duplicative to include it on the Form 1-485.
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Page 10, Part 8, Questions 26-32 - “Criminal Acts and Violations”

Please specify on the Form 1-485 or in the Instruction Booklet how children
should be able to answer these questions. Please also remind applicants that they
should disclose behavior even if it occurred while they were juveniles. Also,
please include current language about there being no need to disclose traffic
violations. Lastly, some of these questions are overbroad or vague; please track
the language of the statute and/or cite the statute.

Page 10, Part 8, Question 27 - Whether the application has ever “committed
a crime of any kind (even if you were not arrested, cited, charged with, or
tried for that crime)”

This question is so broadly written that it includes criminal activity and behavior
(e.g., jaywalking) that has no effect whatsoever on an applicant’s eligibility for
adjustment of status.

Page 10, Part 8, Questions 36-38 - Engaging in Prostitution

The phrasing of this question is much broader than the relevant ground of
inadmissibility, and does not include specific exceptions (such as “within the last
10 years”) contained in the statute.

Page 11, Part 8, Question 39 - “Bootlegging”
Please provide a definition of colloquial terms.

Page 11, Part 8, Question 48 - Whether the applicant will engage in “any
activity that could have potentially serious adverse foreign policy
consequences for the United States”

This language is confusing for most applicants and is unlikely to elicit an accurate
response, as most applicants have little knowledge of what activities might
involve foreign policy.

Page 13, Part 8, Questions 61-62 - “Public Charge”
Please include a “Does Not Apply” option and revise the instructions to advise
VAWA self-petitioners and T, U, and SIJS applicants to answer as “Does Not

Apply.”

Page 13, Part 8, Question 63 - Whether the applicant has “failed or refused to
remain in attendance at [his or her| removal, exclusion, or proceeding”

This question should track the statutory language at INA § 212(a)(6)(B) by
including the language “without reasonable cause.”
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Page 13, Part 8, Question 65 - Whether the applicant has “lied about,
concealed, or misrepresented any information” for an immigration benefit
This question should include an “unknown” option to address circumstances
where applicants—for example, children—had applications completed for them
and are unaware of their contents.

Page 13, Part 8, Question 70 - Whether the applicant has “ever obtained a
student nonimmigrant visa and violated the terms or conditions of [the]
student nonimmigrant status”

This question is redundant, as Question 17 on Page 9, Part 8 already addresses
any violation of the terms or conditions of a nonimmigrant visa.

Page 13, Part 8, Question 74.a - Whether the applicant has been “unlawfully
present in the United States for more than one year in the aggregate”

This question requires applicants to reach a complicated legal conclusion. At the
least, the Instruction Booklet should address exceptions to unlawful presence and
instruct applicants on how to make a determination of whether or not they have
accrued unlawful presence.

Page 14, Part 8, Question 78 - Whether the applicant has ever “voted in any
federal, state, or local election in the United States”

This question should be amended to include “in violation of law” so as to track
the language of statute.

Page 14, Part 10, Question 1.a - “I can read and understand English”

The formulation of this question assumes that applicants are literate; the question
of whether the applicant is able to read the Form 1-485 should be separate from
the question of whether he or she understands the Form 1-485.

Page 14, Part 10, Question 1.b - “The interpreter named in Part 11 read to
me every question and instruction on this application and my answer to
every question . .. and I understood everything”

The form of the question should be revised, as an applicant cannot affirm that
someone else has read them the entirety of the form, or that the applicant
understood the entirety of the form.

Page 14, Part 10, Questions 3-5 - “Applicant’s Contact Information”
Each of these questions should be revised to add “if any.” The section should
make clear that, if a Notice of Entry of Appearance as Attorney or Accredited
Representative on Form G-28 is being included, all communication must be
through attorney or accredited representative.
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Pages 14-15, Part 10 - “Applicant’s Certification”

The language of this certification should be revised to incorporate that the
information the applicant is providing is correct “to the best of [the applicant’s]
knowledge.” Further, the oath applicants are asked to sign at time of biometrics is
duplicative of that on the Form [-485 itself and potentially problematic for clients
who do not know how to read and/or do not speak English.

Page 15, Part 11 - “Interpreter’s Contact Information, Certification, and
Signature”

(1) This portion of the Form [-485 does not take into account telephonic
interpretation, in which the details requested on the Form [-485 would be
unavailable and no signature can be made available. (2) In the
“Interpreter’s Certification,” the last clause—"“and has [sic] verified the
accuracy of every answer”—should be deleted. The interpreter cannot
verify an answer’s accuracy, only the translation’s accuracy.

Page 18, Part 14 - “Signature at Interview”
The language “to the best of my knowledge” should be added to the affirmation.

II. Recommended amendments to the Instruction Booklet:

Page 2 - “Principal Applicant”

This section tries to identify a “principal applicant” by using a limited list of only
few potential principal applicants (“asylee or refugee, selectee under the diversity
visa lottery, a widow(er), or a victim of trafficking™). Such lists tend to confuse
applicants who are unfamiliar with immigration law and do not see their specific
applicant category listed.

Page S - “Biometric Services Appointment”

As mentioned in the comments to the proposed Form [-485, the language of this
certification should be revised to state that the information the applicant is
providing is correct “to the best of [the applicant’s] knowledge.” Further, the oath
applicants are asked to sign at time of biometrics is duplicative of that on the
Form [-485 itself, and potentially problematic for clients who do not know how to
read and/or do not speak English.

Page 6 - “How to Fill Out Form I-485”

In practice, USCIS routinely rejects applications completed and signed in black
ink because the black ink makes it difficult to verify any signature as original.
USCIS should advise applicants to sign in blue ink.
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Page 6 - “Form 1-94 Arrival-Departure Record” and “Passport and Travel
Document Numbers”

The Instruction Booklet should specify that it is unnecessary for certain categories
of applicants (such as VAWA self-petitioners) to include this information.

Page 8 - “Government-Issued Identity Document with Photograph”

The Instruction Booklet should provide more inclusive language here regarding
acceptable government-issued identity documents. We suggested changing the
second sentence of the first paragraph of this section to read, “Typically, this will
be your passport, even if the passport is now expired, but can also be any other
1dentity document issued by the United States or your country of citizenship.”

Page 8 - “Birth Certificate”

These instructions state that USCIS will only accept a long-form birth certificate
that lists “both parents.” The instructions should end at “long form birth
certificate,” because as written, they are potentially confusing for people who
have only one parent listed on their birth certificate.

Page 9 - “Inspection and Admission or Inspection and Parole”

Please note that VAWA self-petitioners for adjustment of status are also
specifically exempted from having to demonstrate admission or parole into the
United States.

Page 11 - “Certified Police and Court Records of Criminal Charges, Arrests,
or Convictions”

Please note that many of the documents requested are unavailable in other
countries. The Instruction Booklet should direct applicants to the Department of
State visa reciprocity webpage for information on the availability of these records
in their birth countries and instructions on how to obtain them.

Page 12 - “Documentation Regarding J-1 or J-2 Exchange Visitor Status”
Please note that many applicants who previously held J-1 nonimmigrant exchange
visitor status no longer have copies of Form IAP-66 or Form DS-2019 and have
no way of obtaining those forms other than by submitting a FOIA request to
USCIS or the Department of State. Should USCIS require these forms to
adjudicate an application for adjustment of status, they would be most easily
accessible to USCIS, as they are available in the government’s own records.
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Page 20 - “VAWA self-petitioner (Form 1-360)”

The Instruction Booklet defines eligibility for VAWA as being tied to abuse by a
U.S. citizen “son or daughter.” It would be helpful to explain the difference
between “child” and “son or daughter” so that applicants may assess their
eligibility for VAWA. Further, it would be helpful to add a note to these
instructions about VAWA self-petitioners being exempt from public charge
grounds of inadmissibility (and hence the affidavit of support).

Page 21 & 22 - “Special immigrant juvenile (Form 1-360)”

On page 22, in discussing additional evidence requirements, the instructions
provide confusing information regarding the submission of documents from the
state juvenile court. As noted on page 21, some Special Immigrant Juveniles may
not file their Forms [-360 and 1-485 concurrently, and may file the Form 1-485
long after the approval of the Form 1-360. In situations when the Form 1-485 is
filed after the Form I-360, there should be no need to submit additional evidence
from the state juvenile court; instead, the I-360 Approval Notice should be
sufficient evidence of the applicant’s eligibility to apply for adjustment of status.

Pages 24 & 27 - “Evidence of Continuous Physical Presence” for T and U
Nonimmigrants

In accordance with the regulations, these instructions should specify that if
applicants do not have a passport or travel document they instead may include a
valid explanation as to why such a document is not in their possession.

In addition, the instructions require that applicants provide the reason for any
departure from the United States while holding T or U nonimmigrant status. As
long as the applicant did not depart for a trip of more than 90 days or multiple
trips of more than 180 days, the applicant’s reason for travel is irrelevant and
requiring an applicant to provide an explanation is ultra vires of statutory and
regulatory requirements.

Page 28 - “Evidence of Compliance with Reasonable Requests for Assistance
in the Investigation or Prosecution of the Qualifying Criminal Activity”

The instructions for submission of an affidavit attesting to evidence of ongoing
compliance with reasonable requests for assistance are poorly organized.
Following “If you submit an affidavit, it must include...”, only points 1, 2, 3, and
5 relate to information that would be included in an applicant’s affidavit. Point 4,
referring to “court documents, police reports, news articles” and other documents,
does not track the language of the regulation. It should either be deleted or
included as a separate paragraph at the end of this section immediately preceding
the note about assistance from persons other than the principal applicant.
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We thank you for the opportunity to comment on the proposed revisions to Form
[-485 and the Instruction Booklet. If you have any comments or questions, please
feel free to contact me at 646-442-1182 or ssaul@herjustice.org.

Very sincerely yours,

/
/

sanna Sa
Managing Attorney
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