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As the result of the interaction between the section 6045 reporting rules and the section 1445 

withholding rules, the common information in the file of the settlement agent (among other items) 

includes information on both (plus principal residence exclusion) as follows: 

 

 Seller TIN Certification, under penalties of perjury—“YOU ARE REQUIRED BY LAW TO 

PROVIDE US [or NAME OF SETTLEMENT AGENT] WITH YOUR CORRECT 

TAXPAYER IDENTIFICATION NUMBER.  IF YOU DO NOT PROVIDE US [or NAME OF 

SETTLEMENT AGENT] WITH YOUR CORRECT TAXPAYER IDENTIFICATION 

NUMBER, YOU MAY BE SUBJECT TO CIVIL OR CRIMINAL PENALTIES IMPOSED BY 

LAW.” 

 Seller certification of excluded principal residence sale including protective reliance for 

settlement agent in accordance with the Rev Proc. language. 

 FIRPTA nonforeign person affidavit also provided by the seller under penalties of perjury that 

the seller is not a foreign person.  In general it informs the parties of the buyer’s duty to withhold 

unless the affidavit is provided and certifies that the seller is not a foreign person. 

As a very important side note to the new proposed box, “foreign person” under these FIRPTA rules 

means any of the following--nonresident alien individual, foreign corporation that has not made an 

election under section 897(i) of the Internal Revenue Code to be treated as a domestic corporation, 

foreign partnership, foreign trust, or foreign estate.  The new box only proposes to cover the non-

corporate entities listed and thus is not consistent with the FIRPTA coverage rules. 

 

Comments on proposed collection 

 

(a) “Whether the collection of information is necessary for the proper performance of the functions 

of the agency, including whether the information shall have practical utility.” 

 

We believe the collection of information will have very limited utility.  The 1099-S has seller 

information and not buyer.  Hence in contradiction to the purpose statement in the notice the box 

will not identify foreign investors in US Real Property at acquisition.  As a compliance matter on 

a foreign seller reporting their taxable transactions--and withholding under FIRPTA by buyer, 

where required, to promote that-- providing for notice of responsibilities to buyers is the key.  

Not a partial designation on the Form 1099-S. We are convinced this adequately occurs through 

the TIN solicitation and FIRPTA affidavit process already in place. Through that notice the 

actual forms (e.g., Form 8288 and related forms) and requirements are made known or knowable 

to the buyer. 

 

 

(b) “The accuracy of the agency’s estimate of the burden of the collection of information.” 

 

The estimate in the notice indicates a change from 8 minutes to 10 minutes per response from the 

existing collection.  We believe that may be understated.  To be administrable by settlement 








