
  

The Center on National Labor Policy, Inc.
5211 Port Royal Road, Suite 103

North Springfield, VA  22151

(703) 321-9180

                 July 29, 2019

Mr. Andrew R. Davis
Chief of the Division of Interpretations and Standards
Office of Labor-Management Standards
U.S. Department of Labor
200 Constitution Avenue, N.W., Room N–5609,
Washington, DC  20210

Re: Comments Regarding Proposed Labor Organization Annual Financial Reports for
Trusts in Which a Labor Organization is Interested, Form T-1
(84 Fed. Reg. 25130 (May 30, 2019), RIN 1245–AA09.)

Dear Mr. Davis:

The following comment of the Center on National Labor Policy, Inc. supports the

Department of Labor’s Proposed Amendments to Regulations to add the Trust Form T-1

reporting form.  This new regulation will require financial transaction reporting for trusts

controlled by labor organizations to assist in preventing evasion of the reporting requirements in

§ 202 of the Labor Management Reporting and Disclosure Act, 29 U.S.C. § 432.

The Center on National Labor Policy, Inc. is a public interest legal foundation chartered

to assist individuals whose statutory and constitutional rights have been violated by privileges

provided to powerful, organized interests such as labor unions and governmental entities.

As a public-interest organization, believes the individual rights of consumers, taxpayers,

workers, and public citizens are paramount to the collective rights of private organizations such

as labor unions.  The Center has filed briefs amicus curiae advocating the validity of this public

policy interest in numerous cases before the Supreme Court and also involving policies of the
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U.S. Department of Labor, including Chamber of Commerce of U.S. v. Reich, 74 F.3d 1322

(D.C. Cir. 1996); Master Printers of America v. Donovan, 751 F.2d 700 (4th Cir. 1984);

International Ladies’ Garment Workers’ Union v. Donovan, 722 F.2d 795 (D.C. Cir. 1983).  It

has also commented on regulations involving the Department of Labor in “Amendments to the

Regulations Interpreting the ‘Advice’ Exemption of Section 203 of the Labor Management

Reporting and Disclosure Act,” 76 Fed. Reg. 36,178 (June 21, 2011), RIN 1245–AA03, and

“Proposed Class Exemption under ERISA for Pension Transactions Involving Certain

Residential Mortgage Financing Arrangements,” 47 Fed. Reg. 21331 and 48 Fed. Reg. 58773 on

January 8, 1982. 

As a nonprofit, charitable organization providing free legal aid to employees, employers,

small business, and consumers, the Center has encountered first hand the violation of rights by

abuses under the auspices of government regulation that form the bases for this Comment.  The

Center itself is not directly affected by the proposed rule, because it is not a labor organization or

employer required to report under LMRDA § 202 or § 203. 

The Center opposes extending exemptions from the proposed rule where Form 5500 ‘s

have been filed under ERISA for any eligible trust or audits have been undertaken as it will

adversely affect employee rights and impair reporting of the very information Form T-1 should

obtain.  Specifically, the proposed rule with its broad exemptions will impair the ability of

individual employees to educate themselves about the consequences of choosing unionization

and ensure the financial honesty of labor union leadership, subverting the very purpose Congress

deemed reporting necessary.   
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Section 208 of the LMRDA of 1959 provides:

The Secretary shall have authority to issue, amend, and rescind rules and
regulations prescribing the form and publication of reports required to be filed
under this subchapter and such other reasonable rules and regulations (including
rules prescribing reports concerning trusts in which a labor organization is
interested) as he may find necessary to prevent the circumvention or evasion of
such reporting requirements. In exercising his power under this section the
Secretary shall prescribe by general rule simplified reports for labor organizations
or employers for whom he finds that by virtue of their size a detailed report would
be unduly burdensome, but the Secretary may revoke such provision for
simplified forms of any labor organization or employer if he determines, after
such investigation as he deems proper and due notice and opportunity for a
hearing, that the purposes of this section would be served thereby.

After 60 years, the proposed rule provides a basis for OLMS and covered employees to

finally scrutinize the actual and potential avenues for evasion of reporting requirements through

controlled trust funds or separate fund sources.  The proposed rule imposes a fair burden on

labor organizations that voluntarily set up separate funds as schemes intended to evade LM

reporting requirements or become vehicles to do so. 

The result of information collection is the Department, union employees, non-union

employees, and the public can finally piece together elements of self dealing and corruption

which the history of cases filed by the Department in its quarterly reports and reported to

Congress reveal have occurred with regularity year in and year out.

OLMS’s criminal records show no trust fund is immune from pilfering simply because

the element of control may come from association with union officials, such as an accountant
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who facilitates the corruption,1 or a union trustee where there is nonmajority support by the

union.2

The Center would suggest the Department’s definition of what might “fund” might

amount to a “trust” not be limited to formal arrangements set up under the auspices of state or

federal law, but include accounts set up by labor organizations or union officials they claim are

“funds” or “trusts” unilaterally created by the labor organization or created through collective

bargaining, but without the required formalities, such as “funds” set up as private bank accounts,

1“On February 26, 2019, in the United States District Court for the Southern District of New York,
Salvatore Armao, the managing partner of an accounting firm, was sentenced to two years supervised
release to include six months of home confinement, and ordered to pay $9,592 in restitution, $18,700
in forfeiture, and a $3,000 fine.  On August 2, 2018, Armao pleaded guilty to an information for false
statements in employee benefit plan records and reports, in violation of 18 U.S.C. 1027.  On May 31,
2018, Armao was charged by complaint with aiding and abetting an embezzlement of union funds (18
U.S.C. 2 and 29 U.S.C. 501c), false statements in employee benefit plan records and reports (18
U.S.C. 1027), and conspiracy (18 U.S.C. 371).  Armao’s clients included the International
Brotherhood of Trade Unions Local 122, a small independent union located in Long Island, NY, and
the affiliated United Health and Welfare Fund.  Rocco Fazzolari, the former President and Fund
Administrator of Local 122, previously pleaded guilty to, and was sentenced for, embezzlement of
union funds, embezzlement of benefit plan funds, and conspiracy to embezzle plan funds, in violation
of 29 U.S.C. 501(c), 18 U.S.C. 664, and 18 U.S.C. 371, respectively.” 
https://www.dol.gov/olms/regs/compliance/enforce_2019.htm

2“On February 26, 2019, in the United States District Court for the Southern District of New
York, Salvatore Armao, the managing partner of an accounting firm, was sentenced to two years
supervised release to include six months of home confinement, and ordered to pay $9,592 in restitution,
$18,700 in forfeiture, and a $3,000 fine.  On August 2, 2018, Armao pleaded guilty to an information for
false statements in employee benefit plan records and reports, in violation of 18 U.S.C. 1027.  On May
31, 2018, Armao was charged by complaint with aiding and abetting an embezzlement of union funds (18
U.S.C. 2 and 29 U.S.C. 501c), false statements in employee benefit plan records and reports (18 U.S.C.
1027), and conspiracy (18 U.S.C. 371).  Armao’s clients included the International Brotherhood of Trade
Unions Local 122, a small independent union located in Long Island, NY, and the affiliated United Health
and Welfare Fund.  Rocco Fazzolari, the former President and Fund Administrator of Local 122,
previously pleaded guilty to, and was sentenced for, embezzlement of union funds, embezzlement of
benefit plan funds, and conspiracy to embezzle plan funds, in violation of 29 U.S.C. 501(c), 18 U.S.C.
664, and 18 U.S.C. 371, respectively.”  https://www.dol.gov/olms/regs/compliance/enforce_2019.htm

https://www.dol.gov/olms/regs/compliance/enforce_2019.htm
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locked safes, or safety deposit boxes containing cash.  Those sources compensate labor union

bosses in ways that remain unreported under the proposed rule.

For this Comment, the Center refers the Department to investigations undertaken by

OLMS, publicly accessible court documents, Presidential and Congressional findings and

documents.

Regarding OLMS files, the proposed regulation highlights the recent Fiat/UAW

apprenticeship fund fraud scheme.  Yet that case is not unique.  An investigation in the misuse

of joint apprenticeship fund resources by a Local Union Business Manager for Operating

Engineers Local 150 was uncovered by union employees in Chicago about a dozen years ago. 

They filed their own lawsuit alleging breach of fiduciary duty and seeking an accounting under

the LMRDA for misuse of apprenticeship fund assets.  They also claimed their local union

instituted a “Christmas Fund” maintained by its President and Business Manager.  That person

collected $100 in cash every month from approximately 70 union salaried employees for his

personal use.  Complaint paragraphs 8-13.  No transactions were ever reported on the Union’s

LM-2 or LM-30.  See Waldron v. Dugan, No. 07 C 0286 (N.D. Ill.).  A copy of the Second

Amended Complaint is attached as Exhibit A.

That private lawsuit prompted an investigation by OLMS, EBSA (Employee Benefits

Standards Administration), and the FBI.  The effort resulted in the conviction of Local Union

President Dugan.  The U.S. Attorney’s Press Release on the conviction states in part:

The retired leader of a regional labor union local was sentenced
today to three years of probation for violating federal labor law by
demanding and accepting custom-made livestock feeders for his
buffalo farm in Maryland from a company that employed the union
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local’s workers, as well as other similar related conduct....In
addition, Dugan admitted the following related conduct: in 2002,
he accepted the rental and delivery at his Maryland farm of a
front-end loader, with a value of $7,265, from a company
unionized by Local 150 workers; in 2004, this same company
provided Dugan with a skid steer (small four-wheel drive
engine-powered machine with a lift arm capable of being fitted
with various attachments) at a price several thousands of dollars
below market value; between 2003 and 2005, he accepted two
400-bushel truckloads of feed corn each year that, together with
cash payments to Local 150, comprised the “rent” that a farmer
paid to cultivate land the union owned in Will County; in 2003, he
converted a front-end loader belong to the union apprentice
program for his own benefit at his Maryland farm, and between
2001 and 2006, he misused a semi-tractor and trailers belonging to
the apprentice program, while serving as the program's board
chairman; and in 2005, he filed false reports with the Labor
Department failing to disclose the benefits he obtained from
companies whose workers were represented by Local 150.

A full copy of the Press Report dated October 10, 2010, is attached as Exhibit B.

Another kickback scheme was alleged against the same local union in Pena v. Op.

Engrs., Local 150, No. 08 C 4222 (N.D. Ill.), where grievance settlements were obtained through

bribes to union officials to reduce the amount owing under the Union’s alleged grievance.  It was

alleged the Union breached its fiduciary duty to members.  Complaint attached as Exhibit C. 

Therefore, the net must be flung broadly to include the many creative sources of union official

self-dealing.

Finally, the proposed regulation refers to reports issued during the intervening 60 years

with evidence of mob control over labor unions and their trust funds.  The President’s

Commission on Organized Crime in its Report to the President and the Attorney General titled

“THE EDGE: Organized Crime, Business, and Labor Unions” (March 1986) is referred to.  The
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Report found organized crime control over four unions: “These four international unions -- the

ILA, Hotel and Restaurant Workers, Teamsters and Laborers -- have each been found by the

Federal Bureau of Investigation to be ‘substantially influenced and/or controlled by organized

crime.’”  Page 2.  The Commission determined these unions were controlled by organized crime

sources.

Control includes the ability to direct the day-to-day affairs of a
labor organization -- such things as entitlement to benefits,
resolution of jurisdictional disputes, whether to strike or not, who
runs for office and who does not, who gets elected to union office,
the expenditure of union trust funds, and the use of union power
for corrupt purposes.

The “plunder” of ERISA funds did not abate with the enactment of ERISA.  Page 38

Rather, 

Pension and welfare fund vulnerability to piracy has not changed
appreciably since ERISA’s passage, as the commission's
investigation and analysis of the Department of Labor
demonstrates. In November 1981 Jimmy Fratianno, at the time the
highest Mafia executive to defect, testified before the House Select
committee on Aging. He described the crime syndicate’s
techniques for pirating pension and welfare funds.  “All you do is
find out who controls the money. Then you see if you can work out
a deal,” declared Fratianno. His various “deals” included bribing
the union officers or trustees, paying kickbacks on loans or
contracts to provide medical or dental services or insurance, and
pressuring them through “mobbed up” superiors. “If all else fails,
you break the guy's leg, or worse,” explained Fratianno.

Page 39.

Importantly, the Statement of Senator William V. Roth, Jr. as Chairman of the

Permanent Subcommittee on investigations on August 27, 1984, reviewed the influence of

organized crime on the Hotel Employees and Restaurant Employees International Union in



Mr. Andrew R. Davis
July 29, 2019
Page 8

Atlantic City, Las Vegas, and San Diego.  167 Daily Labor Report E-1 (Aug. 28, 1984) (copy

attached as Exhibit D).  While reviewing the influence of organized crime, Senator Roth detailed

the mismanagement of health plans.  He specifically recognized DOL’s reliance on ERISA

reporting and stated:

The Department of Labor has no effective system to monitor
compliance with the Employee Retirement Income Security Act of
1974.  The basic reporting and disclosure forms required by
ERISA are of little or no use because they omit significant
information such as full disclosure of vendors and
subcontractors, and they are not uniformly reviewed nor
catalogued by DOL.

E-3 (emphasis added).

Senator Roth’s comments regarding welfare plans did not escape scrutiny.  He not only

stated those “Taft-Hartley” plans do not have “adequate oversight,” but “[p]repaid welfare plans

are a magnet for criminal schemes due to their methods of cash receipt and disbursement.”  E-4.

These concerns have not abated through the years.  While electronic filing makes

auditing easier, the sums amassed in the funds/plans and distributed are now daunting to

evaluate.  Therefore, the proposed regulation’s effort to employ a limited ERISA Form 5500

reporting exemption for Section 3(l) trusts from T-1 reporting should be retracted.  There is no

rationale basis for believing that ERISA forms aid in securing a “means to maintain democratic

control over [union members’] labor organizations and ensure a proper accounting of labor

organization funds,” the twin pillars for LMRDA reporting “designed to empower” union

members.  84 Fed. Reg. at 25130.  No reason is given for that exemption.

Partial reliance upon Form 5500 means most Taft-Hartley employee benefit plans will



Mr. Andrew R. Davis
July 29, 2019
Page 9

continue to fail to report kickbacks and other compensation to union officials that should be

filed in the LM series of reports because the trust funds file Form 5500.  It is probable not a

single Taft-Hartley fund might report on Form T-1—an observation that can be gleaned from the

failure of such Funds to comment on the 2006 iteration of the proposed T-1 rule because of the

exemption.

Evasion of reporting requirements by Taft-Hartley unions will become the means to

evade reporting of corrupt financial transactions if the Secretary maintains the Form 5500

exemption when he is empowered to obtain valid cross-checked reports through regulations

authorized under LMRDA Section 208.

In short, the proposed rule is supported by the language of Section 203.  It is also

supported by the LMRDA’s legislative history.  Exemption of Form 5500 reporting by trust

funds is not grounded in any legislative purpose in the LMRDA.  “The goal of the statute is “to

stop all questionable financial practices.”  United States v. Budzanoski, 462 F.2d. 443, 452 (3d

Cir. 1972).  Stopping some questionable practices falls short and is an abdication of authority.

Application of the $10,000 transaction and $250,000 union reporting thresholds are also

insupportable for the above reason.  All unions and funds utilize electronic bookkeeping.  The

Department reports today labor organizations are “complex” and hire sophisticated financial

professional advice.  84 Fed. Reg. at 25130.  Exempting reporting based on size only encourages

the multiplication of small funds and low threshold reporting.

Another reason trust size and contribution limitations should be discarded is they may

have been appropriate when financial reporting and DOL audit controls were analogue.  Today,
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almost every private citizen, local and international unions, and employers utilize electronic

digital filing, electronic billing, and maintain financial records in digital form.  DOL’s latest

requirement in its Electronic Forms System (EFS) mandates all LM-2, LM-3, LM-4, LM-20,

LM-21, and LM-30 reports be filed electronically.  This proves reporting unions must be capable

of communicating with the DOL using electronic data.

There is no reason to require a high dollar trust minimum for reporting to accommodate

a nonexistent or di minimus burden on filers.  Therefore, randomly selected reporting thresholds

should not be allowed.

DOL is correct that it should not make the same mistake with Form T-1 it did with Form

LM-2.  Union receipts should not limit Form T-1 reporting.  Like the LM-2, the T-1 proposal

should only require reporting if the trust receives contributions from reporting labor

organizations.  Therefore, if a LM-4 filing union had no receipts totaling $5,000 or more, it

would not need to disclose anything.  In the same fashion, the T-1 for smaller union filers (as

described by DOL) would not have much to report on a Form T-1.3  But the DOL seems to forget

that union members and forced-dues payers involved with these “smaller” unions also deserve

LMRDA protection of their statutory rights.4

3Small union filers are not immune from LMRDA violations.  OLMS’s 2019 criminal
investigation reports an LM-2 filer falsified information:

“On March 26, 2019, in the United States District Court for the Northern District of
California, Jonathon Ortino, former President of National Treasury Employees Union
(NTEU) Chapter 165 (located in San Francisco, Calif.), was charged in a three-count
indictment with making false entries with respect to the filing of the union’s LM-3 Report
for fiscal years 2014, 2015, and 2016, all in violation of 18 U.S.C. 1001(a)(2) & 2 (False
Statements to a Government Agency).  The indictment follows an investigation by the
OLMS San Francisco-Seattle District Office.”

4“On February 26, 2019, in the United States District Court for the Southern District of New
(continued...)
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Similarly, there is no reason to burden Form T-1 by limiting the reporting to labor

organizations “contribut[ing] more than 50 percent of the trust’s receipts.”  84 Fed. Reg. at

25133.  This artificial threshold is also unrelated to Section 208's authority to the Secretary.  The

Secretary only needs to find reporting may be “necessary to prevent the circumvention or

evasion of reporting requirements.”  The goal of the statute is “to stop all questionable financial

practices.”  United States v. Budzanoski, 462 F.2d. 443, 452 (3d Cir. 1972).  “To determine the

meaning of the word, it is appropriate to resort to the context in which it is used. Id. The

LMRDA imposes serious fiduciary responsibilities on union leaders. They must take the utmost

care in their stewardship of their members’ funds. Section 501 of the LMRDA.”  Id.

Finally, the trust funds should not be able to present an audit instead of Form T-1 as an

audit can be controlled and terms of the audit managed and manipulated.  Not even an audit

report consistent with Generally Accepted Accounting Principle (GAAP) is suggested.  The

purpose of the regulation should be to obtain uniform information that permits union members

to compare uniform reporting requirements; apples to apples.  Because, “[t]he searchlight of

publicity is a strong deterrent,” Sen. Rep. 187 at 16,  86th Cong. 1st Sess (1959), cited in I Leg.

4(...continued)
York, Salvatore Armao, the managing partner of an accounting firm, was sentenced to two years
supervised release to include six months of home confinement, and ordered to pay $9,592 in restitution,
$18,700 in forfeiture, and a $3,000 fine.  On August 2, 2018, Armao pleaded guilty to an information for
false statements in employee benefit plan records and reports, in violation of 18 U.S.C. 1027.  On May
31, 2018, Armao was charged by complaint with aiding and abetting an embezzlement of union funds (18
U.S.C. 2 and 29 U.S.C. 501c), false statements in employee benefit plan records and reports (18 U.S.C.
1027), and conspiracy (18 U.S.C. 371).  Armao’s clients included the International Brotherhood of Trade
Unions Local 122, a small independent union located in Long Island, NY, and the affiliated United Health
and Welfare Fund.  Rocco Fazzolari, the former President and Fund Administrator of Local 122,
previously pleaded guilty to, and was sentenced for, embezzlement of union funds, embezzlement of
benefit plan funds, and conspiracy to embezzle plan funds, in violation of 29 U.S.C. 501(c), 18 U.S.C.
664, and 18 U.S.C. 371, respectively.”  https://www.dol.gov/olms/regs/compliance/enforce_2019.htm
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Hist. of the LMRDA 412 (1959), the substitution of an audit for a T-1 Report would cause the

insupportable comparison of apples to oranges.  That undermines the legislative purpose to

prevent evasion of the reporting requirements.  The proposed Form 5500 exemption is itself a

mechanism to evade the reporting requirements of the LMRDA.

The Secretary and union members will welcome the outcome of the exposure as

Congress intended. The proposed rule should be finalized and adjusted as this Comment

suggests.

Respectfully submitted,

Brett McMahon
Chairman
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Retired Head of Operating Engineers Local 150
Sentenced for Illegally Obtaining Equipment for His

Maryland Buffalo Farm

U.S. Attorney’s Office
October 14, 2010

Northern District of Illinois

(312) 353-5300

This content has been reproduced from its original source.

CHICAGO—The retired leader of a regional labor union local was sentenced today to three years of
probation for violating federal labor law by demanding and accepting custom-made livestock feeders
for his buffalo farm in Maryland from a company that employed the union local's workers, as well as
other similar related conduct. The defendant, William E. Dugan, was president and business manager
of the International Union of Operating Engineers Local 150, headquartered in Countryside, from 1988
through 2005. Dugan was also fined $30,000 and ordered to pay restitution and the costs of his
supervision while on probation, announced Patrick J. Fitzgerald, United States Attorney for the
Northern District of Illinois; James Vanderberg, Special Agent-in- Charge of the U.S. Department of
Labor Office of Inspector General in Chicago; and Robert D. Grant, Special Agent-in-Charge of the
Chicago Office of the Federal Bureau of Investigation.

The sentence was imposed by Magistrate Judge Michael Mason in U.S. District Court. Dugan, 77, of
Hancock, Md., and formerly of Mt. Prospect, Ill., has already paid restitution of $4,800 to Local 150
and $6,000 to the Apprenticeship Skills Improvement Program (AISP.) Dugan pleaded guilty to the
misdemeanor charge of violating the U.S. Labor-Management Relations Act in March shortly after he
was charged. Under federal law, Dugan's conviction bars him from participating in any union activities
for 13 years. Local 150 represents approximately 23,000 members working in construction and a
variety of other industries in Indiana, Illinois and Iowa.

In pleading guilty, Dugan admitted that in 2005 he demanded and accepted several concrete buffalo
feeders valued at approximately $500 apiece from a company in Elgin, whose workers were
represented by Local 150.

In addition, Dugan admitted the following related conduct: in 2002, he accepted the rental and delivery
at his Maryland farm of a front-end loader, with a value of $7,265, from a company unionized by Local
150 workers; in 2004, this same company provided Dugan with a skid steer (small four-wheel drive
engine-powered machine with a lift arm capable of being fitted with various attachments) at a price
several thousands of dollars below market value; between 2003 and 2005, he accepted two 400-bushel
truckloads of feed corn each year that, together with cash payments to Local 150, comprised the "rent"
that a farmer paid to cultivate land the union owned in Will County; in 2003, he converted a front-end
loader belong to the union apprentice program for his own benefit at his Maryland farm, and between
2001 and 2006, he misused a semi-tractor and trailers belonging to the apprentice program, while
serving as the program's board chairman; and in 2005, he filed false reports with the Labor
Department failing to disclose the benefits he obtained from companies whose workers were
represented by Local 150.

The government was represented by Assistant U.S. Attorney Patrick King. Other Labor Department
branches that participated in the investigation were the Employee Benefits Security Administration and
the Office of Labor Management Standards.
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