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Permitee/Applicant Involvement with Section 7 Consultation 

[Draft Preamble] (Assumes current 402.08 is repealed) 

§ 402.06 Designation of non‐Federal representative. This proposed section would condense the current 
regulations to allow the designated non‐Federal representative to be involved in all levels of 
consultation instead of being limited to, under existing terminology, informal consultations and the 
preparation of biological assessments.   

These proposed regulations have combined consultation provisions in order to eliminate informal 
consultations.  Allowing the designated Federal representative to be involved at all stages of 
consultation will result in a more efficient, timely, and effective consultation process.  However, the 
ultimate responsibility for compliance with section 7 of the Act would remain with the Federal agency. 

§ 402.07 Role of applicants. This new section to the regulations to make it clear that the applicant has 
the opportunity to be involved, along with the Federal agency, in all aspects of the consultation process 
that arise from the applicant’s proposed action.  The Federal agencies, however, need to be cognizant of 
other laws regarding issues such as national security, classified information, confidentiality, and 
maintenance of privileges.  When conflicts with other laws occur, the Federal agencies will continue to 
involve the applicants to whatever extent is practicable. 

§ 402.06   Designation of non‐Federal representative. 

A Federal agency may, with the consent of the applicant, if any, designate a non‐Federal 
representative for all matters pertaining to consultation consistent with the needs of the Service and the 
Federal agency to comply with the requirements of other applicable laws such as those pertaining to 
national security, classified information, confidentiality, and maintenance of privileges.. The ultimate 
responsibility for compliance with section 7 remains with the Federal agency. 

§ 402.07  Role of applicants. 

An applicant has a right to be involved in the consultation process consistent with the needs of 
the Service and the Federal agency to comply with the requirements of other applicable laws such as 
those pertaining to national security, classified information, confidentiality, and maintenance of 
privileges. 















 
 

 

 
 
 

March 28, 2018 
 
 
 

Mr. Keith B. Lannom 
Forest Supervisor 
Payette National Forest 
500 North Mission Street 
McCall, ID 83638 
 
Via: USPS Certified Mail Return Receipt No. 7017 1070 0001 0736 2516 and  
        Email: klannom@fs.fed.us 
  

Subject: Response to U.S. Forest Service Letter Designating Midas Gold Idaho, Inc., as Non- 
                Federal Representative for ESA Informal Consultation for the Stibnite Gold Project  
  

Dear Mr. Lannom, 
 
This responds to your letter dated March 14, 2018, in which the U.S. Forest Service designated 
Midas Gold Idaho, Inc. (Midas Gold) as the Non-Federal Representative (NFR) under 50 CFR 
§402.08 for informal consultation under Section 7 of the Endangered Species Act (ESA) for the 
Stibnite Gold Project (SGP or Project). This designation was made in response to Midas Gold’s 
request dated January 12, 2018, pursuant to 50 CFR §402.08. It follows the U.S. Forest Service’s 
earlier designation of Midas Gold as having applicant status for the formal consultation process 
under Section 7 of the ESA for the Project. 
 
Midas Gold is pleased to be designated as an NFR and embraces this role and its responsibilities. 
As stated in our January 12, 2018, request, we maintain that NFR status is an important step that 
promotes open and effective dialogue between Midas Gold and the Federal action agencies 
during the critical early stages of Section 7 consultation on this Project. We fully expect that the 
Section 7 informal consultation for the SGP will be, as defined by the applicable agency rules and 
guidance, a cooperative effort involving affected parties engaged in analyzing and reasonably 
minimizing effects posed by proposed actions on listed species and critical habitats, and open to 
Midas Gold in all respects pursuant to 50 CFR §402.08. Midas Gold plans to be fully and actively 
engaged. 
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We understand from our direct discussions with the U.S. Fish & Wildlife Service and National 
Marine Fisheries Service (Services) recently in Portland that the Services welcome early 
collaboration on the proposed action, so we are, in their words, “smart from the start.”  This ESA 
consultation will concern actions by three Federal agencies—the U.S. Forest Service, U.S. 
Environmental Protection Agency, and the U.S. Army Corps of Engineers. Timely and open 
informal consultation involving all, with clear roles and a common understanding of the process 
and endpoints, will be critical.  
 
We assume that the U.S. Forest Service has provided the NFR designation to Midas Gold to 
facilitate a direct and open dialogue between Midas Gold and the Federal action agencies and the 
Services during informal consultation. That dialogue will be essential for us to collaboratively 
explore technically and economically feasible alternatives, inform the consultation, resolve 
conflicts, and design the project to reasonably minimize adverse effects. This matches closely 
with your goal, as stated in your March 14, 2018, letter, of having Midas Gold be involved with an 
inclusive informal consultation process.  We consider it premature to conclude that a biological 
assessment for the SGP will contain a Likely to Adversely Affect determination, but we do expect 
and will do our part as the applicant in formal consultation that follows timely completion of the 
informal process. 
 
Your letter stated that the U.S. Forest Service anticipates that Midas Gold will: submit analyses to 
be considered; participate in meetings, calls, and discussion as subject matter experts to develop 
the proposed action and mitigation actions; provide comments and reviews of documents; 
provide input on the analysis for the biological assessment; and engage with the U.S. Forest 
Service in its communications with the Federal action agencies and regulatory agencies (the 
Services).  
 
For Midas Gold to operate effectively in the role of NFR as provided in 50 CFR §402.08 and other 
ESA agency rules and guidance, there must be effective and open dialogue, objective analysis, 
and transparency in the process. Key information must be shared generously both ways to ensure 
that the process will be successful. With that in mind, Midas Gold emphasizes the following 
coordination points that we believe will be essential to our effective involvement: 
 

• Initial Meeting: Participation in this meeting is important to develop mutually agreed 
upon expectations for the process, an overall schedule, understanding of the Action Area, 
the covered species, description of the proposed action, and other matters essential to a 
well-designed informal consultation process. 

• Review of an Annotated Outline for the Biological Assessment (BA): This review 
opportunity will allow Midas Gold to jointly understand the contents of the BA, the 
baseline for the analysis, and other content details of the draft BA document. 

• Technical Approach for Effects Analysis: Incorporating Midas Gold’s subject matter 
experts in this process is important so that we understand the available data, possible 
methodologies, and technical analysis that will be used in the Effects Analysis for the 
species and data available from Midas Gold and other various sources. This coordination 
will ensure use of the best scientific and commercial data available.  



 
 

• Review of Preliminary Versions of the Draft BA: Joint review by the Federal action 
agencies and Midas Gold at this critical juncture will be essential in understanding any 
outstanding effects that might be addressed by Midas Gold through Project design, 
operational measures, and monitoring.  

 

Midas Gold believes that these coordination points provide effective components for our 
engagement in the process, and a way to measure progress. We expect that these would be, as 
you described in your letter, supplemented by other meetings, calls, and discussions in what 
remains an informal process. Midas Gold looks forward to being actively engaged by the USFS in 
all communications with the Federal action agencies and the regulatory agencies during informal 
consultation, recognizing that it may be necessary for the Federal action agencies and Services to 
have some meetings or parts of meetings with only the Federal agencies involved. Midas Gold 
will continue to actively engage and meet with agency management, officials, elected 
representatives and other stakeholders as we deem necessary and appropriate.  
 
Midas Gold’s representative for the informal consultation process under Section 7 of the ESA for 
the SGP will be Mr. Alan Haslam, VP Permitting, or his designee. Midas Gold’s technical team 
includes several engineers, fisheries scientists, fish passage specialists, water quality specialists, 
and other discipline leads who will act as our contributing subject matter experts during the 
informal consultation process. The U.S. Forest Service is already working effectively with many of 
these people, as are the other Federal action agencies and the regulatory agencies. We look 
forward to continuing this collaborative and productive relationship for a timely and successful 
completion of Section 7 requirements. Finally, we ask that informal consultation on the SGP begin 
immediately. 
 
Sincerely, 

 
Laurel Sayer 
President and CEO 
Midas Gold Idaho, Inc. 
 
 
cc: Piper Goessel, USFS 
 Valerie Porter, AECOM 
 Lynne Hood, EPA 
 Patty McGrath, EPA 
 Marve Griffith, USACE 
 Bill Lind, NMFS 
 Greg Hughes, USFWS 
 Dave Rosenkrance 
 Kathryn Conant 
 Lee Jacobson 
 Andy Brunelle 
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