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n tandem with the growing visibility and accep-

tance of transgender people in the United States,

we have seen a rapid increase in insurance cov-
erage for health care services related to gender

transition. Despite ongoing court
battles over federal nondiscrimi-
nation protections for transgen-
der people and uncertainty over
the future of the Affordable Care
Act (ACA), this trend is likely to
continue: Medicare, many state-
regulated private plans, some
state Medicaid programs, and an
increasing number of employer-
sponsored plans now cover tran-
sition-related care for transgen-
der people. These changes are
driven by a growing expert con-
sensus on the medical necessity
of gender transition, new legal
interpretations prohibiting insur-
ance discrimination against trans-
gender people, and mounting ev-
idence that transgender-inclusive
coverage is cost-effective.
Transgender people are those
whose gender identity — their

innate, deep-seated knowledge of
their own gender — differs from
that typically associated with the
sex they were assigned at birth. In
the United States today, there are
approximately 1.4 million trans-
gender adults (0.6% of the popu-
lation) and 150,000 transgender
teens 13 to 17 years of age.!

As a small, poorly understood
population, transgender people
frequently encounter discrimina-
tion that includes mistreatment
by health care providers, rejection
by employers, and harassment in
restrooms and other places of
public accommodation.> These
experiences exacerbate health dis-
parities such as high rates of de-
pression, anxiety, exposure to
violence, and HIV infection. Dis-
crimination and disparities are
particularly acute for low-income
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transgender people, transgender
people of color, and others at the
intersections of multiple margin-
alized communities.

The Diagnostic and Statistical
Manual of Mental Disorders uses the
term gender dysphoria to describe
the clinically significant distress
that, for many transgender peo-
ple, accompanies a profound mis-
alignment between gender identi-
ty and assigned sex at birth. The
current standard of care for
treating gender dysphoria is gen-
der transition, which may include
mental health counseling, hor-
mone therapy, and reconstructive
surgeries affecting primary and
secondary sex characteristics.?

Every major expert medical
association in the United States
recognizes the medical necessity
of transition-related care for im-
proving the physical and mental
health of transgender people and
has called for health insurance
coverage for treatment of gender
dysphoria (a compilation of these
statements is available from Lamb-
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da Legal at http://www.lambdalegal
.orgsites/default/files/publications/
downloads/ll_trans_professional

_statements.rtf_.pdf). Until re-
cently, however, most payers cat-
egorically excluded coverage of
any service or procedure related
to gender transition. Indeed, be-
fore the ACA, many carriers re-
fused to insure transgender peo-
ple at all, arguing that being
transgender constituted a preex-
isting condition.

This landscape began to shift
in 2012, when the California De-
partment of Insurance promul-
gated a regulation clarifying the
intent of a 2005 state law prohib-
iting health insurance discrimi-
nation based on gender identity.
The regulation prohibits categor-
ical exclusions of coverage for
health care services related to
gender transition if these services
are covered for other conditions.
This definition underscores that
gender-related bodily function and
appearance are of equal concern
to transgender and cisgender (non-
transgender) people: services that
may be part of gender transition
for transgender people — such
as hormone therapy, breast re-
construction, hysterectomy, vagi-
noplasty, or phalloplasty — are
regularly covered for cisgender
people for indications including
endocrine disorders, cancer treat-
ment or prevention, intersex con-
ditions, and treatment after trau-
matic injury.

Two years later, an indepen-
dent appeals board within the
Department of Health and Human
Services (HHS) ruled that Medi-
care’s long-standing exclusion of
transition-related surgeries was
no longer justified in light of evi-
dence supporting their effective-
ness in treating gender dysphoria.
A 2016 National Coverage Analy-
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sis from the Centers for Medi-
care and Medicaid Services con-
firmed that Medicare covers care
related to gender transition, in-
cluding surgeries, according to
individual assessments of medi-
cal necessity.

The ACA is also affecting the
availability of transition-related
coverage. Section 1557 of the ACA
bans discrimination on the basis
of sex, and in May 2016, HHS is-
sued a regulation interpreting this
provision as encompassing dis-
crimination based on gender iden-
tity. Section 1557’s sex-discrimina-
tion protections, which are based
on Title IX of the Education
Amendments of 1972, apply to
all health system entities that re-
ceive federal funds, including
participants in Medicare, Medic-
aid, or a health insurance mar-
ketplace. Like California’s law,
the federal regulation does not
require health plans to cover any
specific service; rather, it prohib-
its plans from excluding a service
related to gender transition for
transgender people when the same
service is covered for cisgender
people.

On December 31, 2016, a fed-
eral judge in Texas issued a na-
tionwide preliminary injunction
enjoining federal enforcement of
the regulation’s protections for
transgender people. According to
the court, the definition of sex in
Section 1557 does not encompass
gender identity, implying that
HHS exceeded its authority by
adopting regulations that explic-
itly protect transgender people.

Other courts are also grap-
pling with the degree to which
federal sex-nondiscrimination laws
expressly protect transgender peo-
ple. In late 2016, the Supreme
Court announced that it would
hear G.G. v. Gloucester County School
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Board, which concerns the appli-
cability of Title IX’s sex-discrimi-
nation protections to the rights of
transgender students. In March
2017, however, the Court remand-
ed this case back to the Fourth
Circuit Court of Appeals for fur-
ther consideration, after the Trump
administration rescinded Obama-
era guidance interpreting Title IX
as prohibiting discrimination on
the basis of gender identity. The
case is expected to return to the
Supreme Court within the next
year or two, but the delay means
ongoing uncertainty about the
degree to which federal sex-non-
discrimination laws extend to
gender identity. The fate of cases
brought by transgender people
under Section 1557 remains un-
certain as well, and similar ques-
tions affect cases brought under
Title VII of the federal Civil
Rights Act, which has been inter-
preted as protecting transgender
employees from sex discrimina-
tion on the job, including trans-
gender-related exclusions in em-
ployee benefits.

Some employers have seized
on this uncertainty as an opportu-
nity to double down on transgen-
der exclusions. The state of Wis-
consin, for instance, resurrected
the exclusion in its employee-
benefit plans immediately after
the injunction, cutting off cover-
age for transition-related care even
though Section 1557’s require-
ments remain in force. Many other
employers, however, are continu-
ing to expand availability of
transgender-inclusive coverage.
Private-sector employers seeking
to attract diverse workers — es-
pecially millennials, who are much
more likely than older generations
to embrace transgender issues —
are rapidly modernizing their ben-
efits. In 2002, no Fortune 500
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company offered employee cover-
age for gender transition, but by
the end of 2016, 50% did.* Many
public employers, including public
universities, municipalities, coun-
ties, states, and the Federal Em-
ployees Health Benefits Program,
now cover transition-related care.
Of particular note, given the
Trump administration’s proposed
deference to states on transgen-
der issues, individual state regula-
tors have also taken steps to en-
sure that transgender people have
access to care related to gender
transition. Since 2012, a total of
18 states (including California)
and the District of Columbia have
interpreted their own laws as pro-
hibiting private plans from dis-
criminating against transgender
people, and 12 states and the
District of Columbia have updat-
ed their Medicaid rules to affir-

matively cover transition-related
care (see map).

To date, the experience of em-
ployers and states shows that these
reforms impose minimal or no
new costs. A cost-utility analysis
prompted by Massachusetts’ ex-
pansion of transgender-inclusive
coverage, for instance, deter-
mined that covering transition-
related services is cost-effective,
particularly given the high finan-
cial and human costs associated
with untreated gender dysphoria.®
An economic-impact analysis of
California’s regulation found that
removing transgender exclusions
had an “immaterial” effect on pre-
mium costs, leading the California
Department of Insurance to con-
clude that “the benefits of elimi-
nating discrimination far exceed
the insignificant costs”; those ben-
efits include improved health out-
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comes among transgender peo-
ple, such as reduced suicide risk,
lower rates of substance use,
and increased adherence to HIV
treatment.

Transgender people’s need for
care that affirms their true selves
and promotes their health and
well-being parallels all Ameri-
cans’ desire for high-quality, af-
fordable health insurance cover-
age and health care. As assaults
on nondiscrimination protections
for transgender people and attacks
on the ACA continue, critical fed-
eral protections should be defend-
ed at all costs. But regardless of
the outcome of these battles, 1 be-
lieve the wave of positive change
transforming transgender Ameri-
cans’ access to health insurance
and care will continue to grow.
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