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The Biden-Harris administration has articulated a new vision for conservation that favors collaboration over
conflict and recognizes the critical role of incentives to spur positive action.! While the Fish and Wildlife Service
has committed in litigation to consider rescinding the 2019 threatened species rule, actually doing so would
contradict this conservation vision, provoke conflict, and undermine incentives to recover species. Therefore,
any proposal should be written to preserve the administration’s flexibility to keep the 2019 rule, should request
comment on the conservation benefits of the 2019 rule, including its support of the administration’s voluntary
conservation programs, and should request comment on how the 2019 rule might be improved rather than

simply discarded.

The Endangered Species Act aims to prevent species extinctions and promote recoveries. It has been effective at
the former, with 99% of listed species persisting today. It has not, however, done as well at recovering species,
with only 3% of listed species achieving that goal. There is widespread agreement that this is because the ESA can
inadvertently create perverse incentives for private landowners to destroy habitat.” Sam Hamilton, former FWS
Director, summed up the problem well: “If a rare metal is on my property, the value of my land goes up. Butif a
rare bird occupies the land, its value disarppeslrs.”3 Only by improving the incentives for private landowners to

restore habitat and perform proactive recovery efforts can we boost the recovery rate for listed species.

Although the ESA provides different levels of regulation for endangered and threatened species, the Service has
long treated these two categories the same under a regulation known as the “blanket 4(d) rule.” In 2018, the
Property and Environment Research Center, a conservation group founded by environmental economists and
dedicated to improving incentives for conservation, proposed repealing this rule to better align the incentives of
private landowners with the interests of rare species.* The logic behind this reform is simple. The blanket rule
discouraged landowners from conserving and recovering species by making them indifferent to a species’ status.

If, however, regulatory burdens decreased incrementally as species recovered, private landowners would have an
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incentive to invest in habitat restoration and other recovery efforts. Likewise, if regulations tighten if species
decline, landowners would have incentives to prevent habitat destruction and population losses. In rescinding

the blanket rule, the Service explicitly recognized these conservation benefits.’

The blanket rule doesn’t advance species conservation

While many actions by the Trump administration merit reconsideration by the Biden-Harris administration, the
2019 threatened species rule is not among them. In fact, the rule formalized a shift begun during the Obama
administration, which departed from the blanket rule “more . . . than nearly every other presidential
administration.” The 2019 rule was notably excluded from the list of Trump-era actions to be reviewed under
President Biden’s E.O. 13990.” And, in litigation, this administration has noted that the 2019 rule does not

interfere with the Service’s ability to conserve species.”

This administration has also repeatedly found tailored regulations better for threatened species than regulating
those species as if they were endangered. It has listed 12 species as threatened, giving it so many opportunities to
adopt the blanket rule’s approach or to develop a less-restrictive tailored rule. In every case, the Service has found
a tailored rule better for the species.” This is consistent with the National Marine Fisheries Service’s experience,
which has never had a blanket 4(d) rule. That agency has found it appropriate to extend endangered-level
regulations to threatened species only 4% of the time.'’ Tailored rules have been shown to encourage pre-listing
conservation and participating in other voluntary conservation programs, making them valuable to the America
the Beautiful initiative and other conservation efforts."" It doesn’t make sense, from a conservation perspective,

to impose a blanket approach that the Services consistently reject when they consider what’s best for species.

The blanket rule erects procedural and political barriers to tailored rules

The blanket rule doesn’t forbid the Service from designing tailored regulations that are better for species. But it
puts a thumb on the scale that makes it harder to craft more effective tailored rules. Under the blanket rule,
tailored alternatives are perceived as weakening protections for threatened species, an unfair criticism often
leveled against the Obama administration.'” The blanket rule also biased the Service to that approach by
requiring additional rulemaking procedures for tailored rules. Under the 2019 rule, for instance, PERC and

other conservation groups criticized a proposed 4(d) rule for the lesser prairie chicken, arguing that strictly
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regulating grazing would penalize ranchers’ conservation of the birds’ grassland habitat and threaten future
recovery efforts.” Because a tailored rule was proposed and comment on changes to it requested, the Service
could easily heed that advice. But, under the blanket rule, this change could have required a new proposed rule

and an additional round of public comment, costing agency resources and delaying a decision.

The blanket rule increases permitting costs

Critics of the 2019 rule have argued that crafting a tailored rule for each threatened species costs the agency time
and resources. But this argument is unconvincing, even assuming that the ESA allows the Service to sacrifice a
species’ conservation for administrative convenience. Tailored rules avoid even greater costs to permit individual
projects later. In its comments criticizing the lesser prairie chicken proposal, for instance, the Nature
Conservancy emphasized that individual grazing permits throughout the species’ 11-million-acre range would
“require a monumental level of Service and partner staft capacity and resources to provide site-specific
consultation and associated administrative services.”** When these downstream costs are accounted for, tailored

rules reduce bureaucracy and free up the Service to pursue other proactive recovery efforts for species.

The blanket rule undermines cost-benefit analysis

The ESA provides that 4(d) rules should be “necessary and advisable” for the conservation of the species, a
standard that requires cost-benefit analysis."” That analysis is especially valuable in the ESA context because costs
and benefits are not simply trade offs but influence each other. As we’ve seen over the last 50 years, if a rule
imposes costs on private landowners that create perverse incentives for them, habitat will not be restored and
species will not recover.'® Under the blanket rule, the Service does not consider this, in contradiction of the

ESA’s text and decades of executive orders and federal policies favoring cost-benefit analysis.17

Conclusion

Restoring the blanket rule would discourage species recovery, provoke conflict, and undermine this
administration’s vision for conservation that honors property rights and supports voluntary stewardship. And
the blanket rule would impose these costs without any consideration of whether species benefit. As the Service
reconsiders the rule, it should be careful not to include anything in the proposal that might complicate keeping
the 2019 rule. It should also consider how tailored rules could support other administration conservation
initiatives and whether the blanket rule, by penalizing private landowners habitat conservation, undermines
participation in those initiatives. At a minimum, the proposal should seck comments on whether the 2019 rule
should be retained, how the rule benefits conservation incentives and other agency’s conservation initiatives,

and how the rule might be amended rather than be discarded to address concerns.
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