August 2, 2022

Via Regulations.gov

Stacey Jensen

Office of the Assistant Secretary of the Army (Civil Works)
108 Army Pentagon

Washington, DC 20310-0108

Re: Docket ID No. COE-2022-0006, Modernization of Army Civil Works Policy Priorities
Dear Ms. Jensen:

On behalf of our millions of members and supporters across the country, the undersigned 83
conservation, justice, community, and faith organizations appreciate the opportunity to comment on
the U.S. Army Corps of Engineers’ (Corps) efforts to modernize the Army Civil Works Policy Priorities.?

Our organizations appreciate the Administration’s commitment to “institutionalize a new way of Corps
planning and decision making.”? We strongly agree that a new approach is needed to ensure that water
resources projects planned by the Corps will increase community resilience, redress pervasive
environmental injustices, respect the rights and sovereignty of Tribes, improve the health of the
environment, allow wildlife to thrive, and comply with vitally important environmental laws and Water
Resources Act mandates.

To help achieve these goals—and meaningfully infuse this Administration’s ecosystem resilience,
community protection, and equity considerations into water resources planning—our organizations urge
the Corps to adopt the recommendations outlined below. We also encourage the Corps to obtain
additional input into the agency’s Environmental Justice and Tribal policies and procedures by pairing
the information obtained through this national comment period with additional direct outreach to
communities and Tribes.

I Recommendations for the Corps’ PR&G Agency-Specific Guidelines

The PR&G direct a fundamentally different approach to planning federal water resources projects—an
approach that recognizes and seeks to actualize the critical value of the natural environment and the
many services that environment provides to people and wildlife. The PR&G, which have adopted the
National Water Resources Planning Policy as the Federal Objective for federal water resources projects,
require that Corps projects “reflect national priorities” and “protect the environment” while “seeking to
maximize sustainable economic development.” Regardless of the project, unwise use of floodplains are
to be avoided and natural hydrologic processes are to be protected and restored. The PR&G also directs
the Corps to count the value of ecosystem services lost as a project cost and to count the value of
ecosystem services gained as a project benefit.

To implement these vital directives, we urge the Corps to incorporate the following six changes into its
planning guidelines. These changes should then be clearly memorialized in the Corps’ planning guidance
notebook, which is the first stop for Corps planners.

1 A number of our organizations will also be submitting additional comments on Docket ID No. COE-2022-0006.
2 Modernize Civil Works Federal Register Notice Overview Virtual Meeting June 22, 2022, Slide 54.



https://api.army.mil/e2/c/downloads/2022/06/22/2e55b417/modernize-civil-works-frn-overview-meeting-22-june-2022.pdf
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1. Adopt New Planning Steps: The Corps’ agency-specific guidelines should adopt new planning steps
that come into play at the very beginning of the planning process, well before the comparison of
alternatives or the assessment of an alternative’s costs and benefits. Corps planners should be
directed to:

a. First explore solutions that use natural and nature-based features or nonstructural measures
to solve a water resources problem. If those solutions exist they should be prioritized. Such
measures include those defined at 33 USC 2289a. For flood and storm damage reduction
projects, planners should explore the use of such measures both within and outside of the
project area, including for example protecting and restoring upstream floodplains and
wetlands. For navigation projects, non-structural measures would include such things as crew
training, use of switch boats, appointment scheduling systems, improved maintenance of
existing structures, and use of multimodal transport in lieu of new construction.

b. If natural features, nature-based features, or nonstructural measures (or a combination of
such features and measures) would address only a part of the problem, structural solutions
could then be incorporated to address the remaining problems.

c. Corps planners should turn to a wholly structural solution only if natural and nature-based
features or nonstructural measures (or a combination of such features and measures with
structural components) will not work in a given situation.

d. Clarify that only alternatives that are developed through this process can move into the final
array of alternatives that will be analyzed in more detail.

2. Establish New Requirements for Benefit-Cost Analysis: The Corps’ agency-specific guidelines should
make clear that only alternatives developed through the process outlined in point 1 above can move
into the final array of alternatives that will be analyzed in more detail. Critically, for projects
requiring a benefit-cost analysis as part of this detailed analysis, the agency-specific guidelines
should clarify that the benefit-cost analysis must:

a. Equitably account for project costs and benefits. This includes such things as fully assessing
and accounting for the costs of such things as transferring flood risks onto vulnerable
communities, and the costs of exposing or resuspending toxic pollutants (including
resuspending toxic sediments and increasing water or air pollution). The benefits of flood and
storm damage reduction projects should not be based only on home or property values in the
project area, and the benefit-cost analysis should account for the greater financial and social
impacts that a flood event may have on low-income households as compared to higher-
income households.

b. Account for the value of ecosystem services lost as a project cost, and account for the value of
ecosystem services gained as a project benefit, as highlighted in the PR&G. This should
include, at a minimum, an assessment of the following ecosystem services: flood risk
reduction, wildlife habitat, water quality, sediment regulation, soil stabilization, carbon
sequestration, and recreation. The value of ecosystem services lost to a project should not be
considered to be offset by potential mitigation measures, since such measures have not
demonstrated the capacity to offset the full array of ecosystem services lost. The Corps
should also identify the values of any ecosystem services lost or gained on federal or state
owned conservation lands and lands protected by permanent conservation easements in a
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separate sub-category to help identify the impacts to lands that have been protected to help
preserve the ecosystem services they provide.

c. Account for the full life-cycle costs and benefits, including the costs and benefits associated
with long-term operations and maintenance, major rehabilitation, and decommissioning and
removal (which may enhance ecosystem services). This should include the value of ecosystem
services projected to be lost or gained over time.

d. Base cost estimates on realistic projections of the project’s construction start date and likely
funding stream, historical cost increases by project type and geographic location, and other
relevant factors.

3. Define the Term “Unwise Use of Floodplains” and Provide Examples: The Corps’ agency-specific
guidelines should comprehensively define the term “unwise use of floodplains” in a way that
supports the avoidance of impacts to the well-recognized and vitally important values provided by
floodplains to people and wildlife. The definition should be consistent with the implementing
guidelines for E.O. 11988 (Floodplain Management) and E.O. 13690 (Establishing a Federal Flood
Risk Management Standard and a Process for Further Soliciting and Considering Stakeholder Input),
in defining the floodplain area and natural and beneficial floodplain functions and values. In
developing this definition, we recommend consulting with the Federal Emergency Management
Agency, which is currently updating their own floodplain management regulations. To assist Corps
planners, the agency-specific guidelines should also provide examples of activities that constitute
unwise use of floodplains that should include:

a. Structural projects in floodplain areas when nonstructural measures, nature or nature-based
measures, or ecosystem restoration either within the floodplain or within the watershed
(either upstream or downstream) could effectively resolve or minimize the problem at hand.

b. New or enlarged levees, floodwalls, and other similar structures to facilitate or encourage the
development of currently undeveloped floodplain land.

c. Projects that divert floodwaters onto other communities (with careful consideration being
given to both upstream and downstream impacts).

d. Projects in or affecting floodplain areas that adversely impact important fish or wildlife
breeding, spawning, rearing, nesting, foraging, or migratory habitat.

e. Projects that eliminate an opportunity to restore the natural and beneficial floodplain
functions, or that undermine or work against other federal or federally-funded efforts to
protect and restore floodplain wetlands, streams, and rivers.

f.  Projects in floodplain areas that would result in those projects being unacceptably vulnerable
to flood damage.

4. Describe Types of Activities that Qualify as Natural or Nature-Based Features: The Corps’ agency-
specific guidelines should provide examples of the types of activities that are consistent with the
definition established at 33 USC 2289a, and thus can qualify as natural or nature-based features.
These examples should include at least the following:

a. Acquisition of land or easements, including flooding easements;

b. Removal of structures such as dams, levees, and culverts to restore natural hydrology, form,
function, or ecological processes;

c. Modification of structures such as dams and levees, including through sediment diversions or
levee setbacks, to restore natural hydrology, form, function, or ecological processes;
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d.

Reoperation of dams and reservoirs to restore or better mimic natural hydrology and flow
patterns;

Restoration efforts designed to reestablish natural hydrology, form, function, or processes of
rivers, streams, floodplains, wetlands, or shorelines;

Creation or restoration of living shorelines; and/or

Reintroduction of native vegetation, including floodplain forests, and/or removal of nonnative
vegetation.

5. Establish Clear Criteria for Project Decisions: The Corps’ agency-specific guidelines should clearly
identify the types of projects that Corps planners may not recommend absent an overriding
consideration of national need as determined in writing by the Assistant Secretary of the Army (Civil
Works). This should include, but not be limited to, a prohibition against selecting an alternative if:

The alternative would increase or transfer flood risk onto another upstream or downstream
community in excess of local or state floodplain regulations.

The alternative would disproportionately affect people of color, or low-income or vulnerable
populations.

Another less environmentally damaging alternative that would address the identified water
resources problem is available and practicable. Clean Water Act section 404 requires that the
Corps select the least environmentally damaging practicable alternative.

The alternative would result in environmental impacts that cannot be mitigated pursuant to
33 USC 2283(d).

6. Empower Impacted Communities: The Corps’ agency-specific guidelines should empower impacted
communities, regardless of whether or not they are the non-federal sponsor, including by directing
planners to:

Authentically engage with potentially affected communities early in the project planning
process (before the required National Environmental Policy Act scoping process) to explore
potential project approaches and designs that reflect community values and norms and help
redress environmental injustices. Apply this requirement to new project studies, studies
and planning affecting already authorized but unconstructed projects, and studies and
planning affecting ongoing project operations and/or maintenance.

Use the most accurate and localized data available to facilitate understanding of the impacts
or benefits of project alternatives on specific communities.

Include in every environmental impact statement, an assessment of the potential negative
environmental, public safety (including the risks of diverting floodwater), or public health
impacts (including evaluation of measures of health inequality) on any communities of color,
economically disadvantaged communities, or Indian Tribes that may be affected by
proposed alternatives.

These changes, in combination with effective and meaningful engagement with communities and Tribes,
will help ensure that Corps projects and programs achieve the PR&G Federal Objective and National
Water Resources Planning Policy. These changes will also help ensure that Corps projects comply with
the full suite of federal laws and policies applicable to Corps planning, including: the Water Resources
Development Act directives to fully consider natural, nature-based, and non-structural measures; the
Clean Water Act section 404 requirement to develop and adopt the least environmentally damaging
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practicable alternative; and the National Environmental Policy Act requirement to carefully evaluate
reasonable alternatives to help “fulfill the responsibilities of each generation as trustee of the
environment for succeeding generations” and ensure that all Americans have “safe, healthful,
productive, and esthetically and culturally pleasing surroundings.”?

Il. Recommendations for Effective Engagement with Communities and Tribes

It is essential that the Corps adopt policies and procedures that will ensure effective and meaningful
engagement with communities of color, economically disadvantaged communities, and Indian Tribes.
This will require the Corps to:

1. Direct Corps planners to invest the time, cultural respect, and regard needed to build authentic
relationships with communities of color and economically disadvantaged communities and
Tribes to facilitate effective consultation, learning, and engagement; and provide Corps staff
with the resources, training, and time needed to do so.

2. Engage with communities and Tribes up front, not after plans are already developed, to ensure
that projects—including long-term operations and maintenance—redress instead of exacerbate
environmental injustices. Direct Corps planners to change, modify, or adapt project
recommendations to address community and Tribal needs and concerns.

3. Use all Corps programs and projects—including by improving project operations—to advance
resilient solutions that will help communities and Tribes thrive and address multiple problems.
Prioritize the use of self-sustaining natural and nature-based features and nonstructural
measures that provide co-benefits to help communities thrive, and incorporate the clean-up of
toxic sediments and toxic pollution as part of all Corps projects whenever feasible.

4. Direct Corps planners to account for community and Tribal resource constraints, competing
priorities for community members, and the time needed to review and evaluate complex
planning data, when developing public hearing schedules and public comment timelines. Corps
planning schedules should accommodate requests for additional time to provide comments to
the maximum extent allowed by law.

5. Consult and coordinate with the National Environmental Justice Advisory Council (NEJAC) to the
Environmental Protection Agency, the White House Environmental Justice Advisory Council
(WHEJAC), and the Federal Interagency Working Group on Environmental Justice (EJ IWG) on
methods and approaches for effectively implementing outreach efforts. Utilize applicable public
engagement-related recommendations included in the Environmental Justice for All Act (H.R.
5986), Promising Practices for EJ Methodologies in NEPA Reviews (March 2016) developed by
the Federal Interagency Working Group on Environmental Justice & NEPA Committee, and the
Model Guidelines for Public Participation (January 2013) developed by the National
Environmental Justice Advisory Council.

6. Create a new position of Senior Advisor for Environmental Justice with the Office of the Chief of
Engineers and establish a standing Federal Advisory Committee on Environmental Justice to

342 U.S.C. §4331(b).


https://www.congress.gov/116/bills/hr5986/BILLS-116hr5986ih.pdf
https://www.epa.gov/sites/default/files/2016-08/documents/nepa_promising_practices_document_2016.pdf
https://www.epa.gov/sites/default/files/2015-02/documents/recommendations-model-guide-pp-2013.pdf
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10.

provide recommendations for improving community engagement and increasing the equitable
delivery of services, projects, and project benefits through all Corps programs and projects.

Engage in robust and extensive consultation with Tribes to develop and implement procedures
for ensuring that the Corps’ Tribal consultation process respects and fully accounts for the
principles of “Tribal sovereignty and self-governance, the Federal trust and treaty
responsibilities to Tribal Nations, and regular, meaningful, and robust consultations with Tribal
Nations”, as recognized in Executive Order 13175 (“Consultation and Coordination With Indian
Tribal Governments”), and other issues identified by the Tribes. Prohibit a determination of
Tribal consent to a proposed action unless the Tribe provides such consent in writing.

Establish a Tribal Liaison in each Corps District and a formal continuity program for Corps Tribal
Liaisons and other Corps staff who interact regularly with Tribes to ensure that knowledge about
general and specific Tribal issues, policies, and contacts are not lost due to Corps staffing
changes. Evaluate Tribal interest in a standing Tribal Advisory Committee to provide long-term
input into the Corps’ Tribal consultation process, and establish this Committee if requested.

Strengthen the Corps’ technical assistance and resiliency planning assistance programs for
Tribes, economically disadvantaged communities, communities of color, and communities facing
repetitive flooding. Use existing environmental justice mapping tools and consult with federal
agencies and Tribes to help identify communities most in need of such assistance, and set
affordable community costs for assistance.

Quickly implement the Pilot Programs for Economically Disadvantaged and Rural Communities
established by Section 118 of the Water Resources Development Act of 2020. These programs
facilitate the study and delivery of flood and storm damage reduction projects to such
communities, including through full federal funding for up to 10 studies that evaluate significant
use of natural or nature based features.

Conclusion

Full and effective implementation of the PR&G combined with robust engagement with communities
and Tribes will help ensure that Corps planning can address the nation’s most pressing water resources
needs while protecting and restoring the environment and redressing long-standing environmental
injustices. We urge the Corps to adopt the recommendations outlined in this letter to help make that

happen.

Sincerely,

Jack West Eileen Shader

Policy and Advocacy Director Director, River Restoration
Alabama Rivers Alliance American Rivers

Don Jodrey Joseph Zupan

Director of Federal Relations Executive Director

Alliance for the Great Lakes Amigos Bravos


https://www.govinfo.gov/content/pkg/FR-2000-11-09/pdf/00-29003.pdf
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Thomas Anderson
Administrative Director
Amigos de Bolsa Chica

Stephen F. Eisenman
Co-founder, Director of Strategy
Anthropocene Alliance

Georgia Ackerman
Riverkeeper and Executive Director
Apalachicola Riverkeeper

Chad Berginnis
Executive Director

Association of State Floodplain Managers

Dean Wilson
Executive Director
Atchafalaya Basinkeeper

Dawn O'Neal, Ph.D.

Vice-President and Executive Director

Audubon Delta

Ayanna Jolivet Mccloud
Executive Director
Bayou City Waterkeeper

Brittani Flowers
President & CEO
Bayou Preservation Association

Ben Wegleitner
River Sustainability Director
Cahaba River Society

Brandon Jones
Catawba Riverkeeper
Catawba Riverkeeper Foundation

David Kyler
Director
Center for a Sustainable Coast

Catherine Kilduff
Senior Attorney
Center for Biological Diversity

Arthur Johnson

CEO

Center for Sustainable Engagement and
Development

Jason Ulseth
Riverkeeper
Chattahoochee Riverkeeper

John Koeferl

President

Citizens Against Widening the Industrial Canal
(CAWIC)

Jennifer Peters
National Water Programs Director
Clean Water Action

Tyler M. Bosworth
Advocacy Director
Coalition to Restore Coastal Louisiana

Mary Anne Piacentini
President and CEO
Coastal Prairie Conservancy

Dale Beasley
President
Columbia River Crab Fisherman's Association

Peg Furshong
Director of Programs
CURE (Clean Up the River Environment)

Dan Silver
Executive Director
Endangered Habitats League

Tara Thornton
Deputy Director
Endangered Species Coalition

Natalie Snider

Associate Vice President, Climate Resilient Coasts

& Watersheds
Environmental Defense Fund

Page 7
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Ann Mesnikoff
Federal Legislative Director
Environmental Law & Policy Center

Joseph Bonasia
President
Florida Rights of Nature Network, Inc

Tom H. Logan
Chairman, FFI Board Conservation Committee
Fly Fishers International

Verner Wilson 11
Senior Oceans Campaigner
Friends of the Earth U.S.

Trevor A Russell
Water Program Director
Friends of the Mississippi River

Mikayla Panariello
Governmental Affairs Manager
Galveston Bay Foundation

Fred Akers
Administrator
Great Egg Harbor Watershed Association

Andrew Whitehurst
Water Program Director
Healthy Guif

Laura Paul
Board Chair
Holy Cross Neighborhood Association

Indra Frank

Director of Environmental Health
and Water Policy

Hoosier Environmental Council

Helen E. Drummond
Executive Director
Houston Audubon

Maureen Hackett
Founder and President
Howling For Wolves

Shiney Varghese
Senior Policy Analyst
Institute for Agriculture and Trade Policy

Ashley Wilmes
Director
Kentucky Resources Council

Ward G Wilson
Executive Director
Kentucky Waterways Alliance

Patricia Schuba
President
Labadie Environmental Organization (LEO)

Madeleine Foote
Deputy Legislative Director
League of Conservation Voters

Sandy Rosenthal
Founder and President
Levees.org

Cynthia M Guillemet
President
Lower 9th Ward Neighborhood Association

Laura Paul
Executive Director
lowernine.org

Amy Trotter
Executive Director
Michigan United Conservation Clubs

David Schmitt
Executive Director
Mill Creek Alliance

Kendra Varns Wallis
Executive Director
Missouri Parks Association

Jill Crafton

MN Division Izaak Walton League National Director
MN Division - Izaak Walton League of America,
Inc.
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Melissa Samet
Senior Water Resources Counsel
National Wildlife Federation

Jon Devine
Director of Federal Water Policy
Natural Resources Defense Council

Carrie Clark
Executive Director
NC League of Conservation Voters

Eileen A Murphy
Vice President
NJ Audubon

Manley Fuller
Vice President of Conservation Policy
North Carolina Wildlife Federation

Pete Bucher
Advocacy Center Manger
Ohio Environmental Council

Rich Cogen
Executive Director
Ohio River Foundation

Laurie Howard
Executive Director
Passaic River Coalition

Rev. Sandra L. Strauss
Director of Advocacy & Ecumenical Outreach
Pennsylvania Council of Churches

Ryan Grosso
Water Resources Associate
Prairie Rivers Network

Rob Young
Director
Program for the Study of Developed Shorelines

Bill Schultz
Riverkeeper
Raritan Riverkeeper

April Ingle
Policy Director
River Network

Renee Fortner
Watershed Resources Manager
RiverLink

Alicea Charamut
Executive Director
Rivers Alliance of Connecticut

Matt DePaolis
Environmental Policy Director
Sanibel-Captiva Conservation Foundation

Joseph Bogaard
Executive Director
Save Our Wild Salmon Coalition

Dalal Aboulhosn
Deputy Director of Policy, Advocacy and Legal
Sierra Club

Chris Hesla
Executive Director
South Dakota Wildlife Federation

Matthew Schwartz
Executive Director
South Florida Wildlands Association

Melinda Booth
Executive Director
South Yuba River Citizens League

Lisa Rinaman
Riverkeeper
St. Johns Riverkeeper

Stefanie Sekich-Quinn
Senior Manager, Costs and Climate Initiative
Surfrider Foundation

Joy Banner
Director & Founder
The Descendants Project
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Melanie Winter Caleb Merendino

Founder & Director Co-Executive Director

The River Project Waterway Advocates

Paul Botts Angie Rosser

Executive Director/President Executive Director

The Wetlands Initiative West Virginia Rivers Coalition
Dave Doebler Barry Drazkowski

Co-Founder & President Chapter President
VolunteerCleanup.Org Will Dilg Chapter, Izaak Walton League of America
Robin Broder Debra Buffkin

Deputy Director Executive Director

Waterkeepers Chesapeake Winyah Rivers Alliance



