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Record-low number of federal wage and
hour investigations of farms in 2022

Congress must increase funding for labor standards
enforcement to protect farmworkers

By Daniel Costa and Philip Martin « August 22, 2023

Summary: Employers routinely underpay farmworkers, among other workplace
violations, but federal investigations into these problems have dropped to an all-time
low, likely because of funding and staffing constraints.

Key findings

* Since 2000, investigations by the Department of Labor’s Wage and Hour Division have plummeted
by over 60%—from a high of 2,431 to only 879 in fiscal year 2022.

* With a mere 810 investigators to protect all 165 million workers in the U.S., the Wage and Hour
Division currently investigates fewer than 1% of farm employers per year.

e From 2000 to 2022, violations of the H-2A visa program—which allows U.S. employers to hire
migrant farmworkers for seasonal jobs—accounted for roughly half of back wages and civil money
penalties owed by farm employers. These violations accounted for nearly three-fourths during the
Biden administration.

Why this matters

It is hard to imagine a group of workers more vital to our existence than the people who put food on our
tables. The pandemic brought this home with supermarket shelves left bare.

Yet farmworkers lack basic workplace protections. Not only do they work in difficult conditions for low
pay, but often their employers don’t pay them what they’re legally owed.

Employers can get away with this for two reasons: 1) Most farmworkers either lack an immigration status
or have a temporary status. This leaves workers afraid to complain about wage theft and other workplace
violations since they could be fired or forced to return to their home countries as retaliation. 2) The
agency responsible for investigations—the Wage and Hour Division—is hampered from doing its job of
going after suspected employers because of severe understaffing.

How to fix it



Congress should stop hobbling the Department of Labor and provide resources for the strong
enforcement of farmworker protections. Also, federal agencies should impose stiffer fines and sanctions,
especially on chronic offenders.

Full Report

uring the transition between the Trump and Biden presidential administrations, we

published an analysis of enforcement of federal wage and hour laws in agriculture by the

U.S. Department of Labor’s Wage and Hour Division (WHD) (along with coauthor Zach
Rutledge), to inform the incoming Biden administration about past federal enforcement efforts in
agriculture and to suggest changes to better protect farmworkers.* We hosted an event to discuss the
report, with a panel of invitees that included the head of WHD during the Obama administration and
the leader of one of the two major farmworker unions in the United States.* All agreed that the Biden
administration should take further action to protect farmworkers. Despite this consensus, two years
later, our new analysis finds that federal labor standards enforcement efforts to protect farmworkers
have in fact slid backward, with the number of investigations falling even further behind the already
record-low levels during the years of the Trump administration.

The WHD protects the rights of all workers in the United States, including migrants employed as
farmworkers through the H-2A visa program who fill temporary and seasonal farm jobs. WHD
enforces laws that protect workers regardless of their immigration status and can order employers to
pay back wages owed to farmworkers, even if workers are undocumented or otherwise not authorized
to be employed in the United States. WHD enforcement aims to ensure that the rights of workers are
protected and to level the playing field for employers, so that violators who underpay workers or
engage in other exploitative or illegal behavior to cut labor costs do not gain a competitive advantage
over law-abiding employers.

Wage and hour enforcement is especially important in agriculture, an industry where wages are
already low and half of crop workers are unauthorized immigrants. The 300,000 farmworkers
employed through the H-2A program can lose their right to be in the United States if they are fired or
otherwise lose their jobs because their work authorization is tethered to their employer.3 Many
farmworkers are not aware of their labor and employment rights, and even when they know their
rights, many are reluctant to complain of labor and employment law violations for fear of retaliation
based on their immigration status.

In our 2020 report, we found that farm employers violated the law in over 70% of the investigations
that WHD conducted in the agricultural industry.4 This high rate of violations combined with the
vulnerability of farmworkers help justify our calls for additional federal efforts to protect
farmworkers. However, the latest data show that during the first full fiscal year of the Biden
administration, fiscal year 2022, the number of investigations of farms closed by WHD dropped to a
record low of 879—the lowest number on record and fewer than any year during the Trump
administration, when at least 1,036 investigations a year were closed.



This report evaluates the significance of these latest enforcement data. President Biden nominated
Julie Su for Labor Secretary®, and we hope the analysis provided here can assist the next secretary
and the Department of Labor to improve and expand its efforts to protect the farmworkers across the
United States who pick the crops and tend to the livestock that feed every American. Farmworkers are
often doing this critical work in difficult and dangerous conditions, all while earning some of the
lowest wages in the entire U.S. labor market, with a national average wage of just $16.62 per hour.®

(For this report, we did not assess the possible impacts of the COVID-19 pandemic on the work
carried out by WHD during the final fiscal year of the Trump administration and the first two fiscal
years of the Biden administration. Insufficient data or other indicators are available to determine
whether, for example, the decline in the number of investigations of agricultural employers was
attributable to pandemic-related effects resulting from lockdowns and social distancing mandates.)”

Summary of findings, conclusions, and
recommendations

The following is a summary of the findings in this report:

1. The number of federal inspections of employers by the Wage and Hour Division of the U.S.
Department of Labor hit a record low in fiscal year 2022 under the Biden administration, at just
879—an average of 73 per month, continuing its years-long decline.

2. The low number of investigations means that most farms are never investigated by WHD; fewer
than 1% of agricultural employers are investigated per year. However, as our previous report
showed, when WHD does investigate an agricultural employer, 70% of the time, WHD detects
wage and hour violations.

3. Part of the reason there are so few agricultural investigations is that WHD is underfunded and
understaffed. Despite a broad portfolio and a mandate to protect 165 million workers, WHD’s
budget in 2022 was roughly similar to its budget in 2006.

4. Another reason there are so few investigations is related to the number of WHD investigators,
which is near its record low—at 810.

5. The average number of WHD-covered workers in 2022 was 164.3 million, which amounts to
202,824 workers for every wage and hour investigator. Compare this to 1973, when there were
72,588 covered workers for every wage and hour investigator. Investigators are now responsible
for almost triple the number of workers than in 1973 (2.8 times more).

6. In comparing WHD enforcement in agriculture during the Trump administration and Biden
administration so far, we found that the Biden administration in 2022 (its first complete fiscal
year) detected fewer back wages owed to farmworkers than the average during the three full
fiscal years of the Trump administration, but the Biden administration found more in back wages
owed per worker and assessed more in civil money penalties.

7. We reviewed the shares of total back wages owed and CMPs assessed (combined) by type of legal
violation for the 2000—2022 period and found that H-2A violations accounted for nearly half



(46%) of all back wages owed to farmworkers and CMPs assessed over the 23-year period.

8. WHD investigations during the Trump administration found that H-2A violations accounted for
roughly half of the back wages and CMPs owed by farm employers during 2017—-2020, but the H-
2A share rose to 73%, almost three-fourths, during the Biden administration. As a result, WHD

investigations that find H-2A violations now account for the vast majority of back wages owed
and CMPs assessed.

The following are summaries of the conclusions and recommendations discussed in the
report:

1. Inadequate staffing and funding at WHD are the major factors for the drop in the number of
WHD investigations during the Biden administration, but an increase in the size of the H-2A
program and complexity of H-2A investigations may also be contributing factors.

2. The share of back wages and civil money penalties resulting from H-2A violations may have
increased because the size of the H-2A program is growing, and WHD may have decided to
prioritize H-2A cases. But there may also be practical reasons, for example, because H-2A
applications create more of a paper trail that can assist WHD in enforcement, rather than having
to rely on gathering information from farmworkers who may be reticent to speak out about
workplace violations due to their immigration status and fear of retaliation. Another contributing
factor may be that ever more employers of H-2A workers are farm labor contractors—nonfarm
employers that act as staffing firms for farm employers—and have long been associated with high
rates of wage and hour violations.

3. Below are a few recommended actions that Congress and the Biden administration can take to
protect farmworkers:

e Congress can appropriate more funding to WHD to hire more investigators and conduct
more investigations.

* Absent more funding, WHD can better target currently available resources, issue larger fines
and more significant sanctions, and more frequently utilize existing legal mechanisms to
encourage compliance.

e Congress can pass a path to citizenship for unauthorized immigrant farmworkers, which
would reduce their vulnerability by allowing them to exercise their workplace rights.

e The executive branch can explore ways to provide work authorization to unauthorized
immigrant farmworkers through deferred action or parole, which would also reduce the
vulnerability of unauthorized farmworkers by allowing them to exercise their workplace
rights.

e To bolster protections from retaliation, WHD and other federal agencies should issue more
letters and statements of interest in support of deferred action for farmworkers in labor
disputes, under the recently clarified process at the Department of Homeland Security
(DHS), and coordinate with DHS to facilitate quick adjudications.

e The Department of Labor (DOL) and DHS should explore and experiment with options to
increase the mobility of H-2A workers, to reduce the indentured nature of the H-2A visa



program, including for example, regulations allowing H-2A workers to more easily change
employers.

e DOL should create a front-end screening process to prohibit employers from hiring through
H-2A if they have a track record of violating wage and hour and labor laws.

¢ WHD should require H-2A program violators to submit certified payroll information
periodically to give WHD early warning of potential violations.

* WHD should develop a mobile app for farmworkers to report their wages and hours, which
could also provide workers with a way to anonymously report violations.

The number of federal wage and hour
inspections continued to decline and hit a
record low in 2022 under the Biden
administration

This section analyzes WHD’s aggregate enforcement data. WHD conducted over 34,000
investigations in U.S. agriculture between fiscal years 2000 and 2022, an average of almost 1,500 per
year (1,485). The WHD data we use represent investigations that were closed by year (meaning they
have been concluded or resolved), which means that some cases may have begun in earlier fiscal
years, and some that began in the current fiscal year are not included because they have not yet been
closed.

Figure A shows a clear downward trend in the number of closed WHD investigations of agricultural
employers over the past two decades, from more than 2,000 a year in the early 2000s to 1,000 or
fewer a year during the last two fiscal years, i.e., during the Biden administration. In 2022, WHD
closed only 879 investigations of agricultural employers, an average of 73 a month, and just over a
third of the 2,431 agricultural investigations closed in 2000, the peak year for WHD agricultural
investigations.



FIGURE A

The number of federal wage and hour investigations of farms hit
record low in 2022

Wage and Hour Division investigations of agricultural employers, fiscal years 2000-2022
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Source: Authors’ analysis of U.S. Department of Labor, Wage and Hour Division, Agriculture data table.

Few investigations mean that most farms are
never investigated by WHD

The Census of Agriculture (COA) reported over 513,000 U.S. farms with labor expenses for directly
hired workers in 2017,% and 112,134 agricultural establishments were registered with state
unemployment insurance agencies in the third quarter of 2022, according to the Quarterly Census of
Employment and Wages (QCEW).?

At 879 WHD-closed investigations of agricultural employers in 2022, and using the QCEW number of
establishments in 2022 as a reference for the number of agricultural employers—which includes only
farms registered in the unemployment insurance system—the probability that a farm will be
investigated for violating federal wage and hour laws in a given year is less than 1%: 0.7%.*°

Despite the low number of investigations, when WHD investigators inspect an agricultural employer,
they nearly always detect violations of wage and hour laws. As we reported in 2020, WHD detects
violations 70% of the time they conduct an investigation—a sign that many agricultural employers are
violating the law. Among the 70% of investigations that detected violations between 2005 and 2019,
almost 40% found one to four violations on the farm and 31% found five or more.**



DOL’s Wage and Hour Division is underfunded
and understaffed

Why are there so few investigations of agricultural employers? A major reason is too little funding and
staffing, a topic we have addressed before.'* The Wage and Hour Division is responsible for enforcing
provisions of several federal laws related to minimum wage, overtime pay, child labor, federal
contract workers, work visa programs, migrant and seasonal agricultural workers, family and medical
leave, and more. Yet, despite this broad portfolio and the nearly 165 million workers who are covered
by these protections,’3 funding for WHD has not kept pace with the growth of the U.S. labor force.

Figure B shows that, in inflation-adjusted 2022 dollars, WHD’s budget in 2006 was $241 million,
and in 2022, $246 million—an increase of just $5 million over nearly two decades. Lack of funding for
WHD reflects the general decline in overall labor standards enforcement spending across the federal
government from $2.4 billion in 2012 to $2.1 billion in 2021 (in 2021 dollars).'4

FIGURE B

In 2022, funding for the Wage and Hour Division was roughly the
same as in 2006

Funding for the Wage and Hour Division in the U.S. Department of Labor, fiscal years
2006-2022
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Note: Dollar amounts reported have been adjusted for inflation to constant 2022 dollars using the CPI-U-RS. As a result, the
dollar amounts presented here may differ from the amounts reported in the source data.

Source: Department of Labor, Budget, Performance, and Planning reports, fiscal years 2008-2022, available
at https://www.dol.gov/general/budget, accessed February 27, 2023.



Yet, in addition to the lack of funding and the nearly 165 million workers WHD has a mandate to
protect, the number of WHD investigators that the agency employs, who are primarily responsible for
ensuring that federal wage and hour laws are obeyed by employers across all 50 states and U.S.
territories, is near an all-time low.

Figure C shows that there were only 810 WHD investigators at the end of November 2022 to enforce
all federal wage and hour laws, two fewer than in 1973, the first year for which data are available, and
422 fewer than the peak year of 1978, when there were 1,232 WHD investigators. Meanwhile, the
number of workers that WHD has a mandate to protect has increased sharply. The average number of
WHD-covered workers in 2022 was 164.3 million, which amounts to 202,824 workers for every wage
and hour investigator. Compare this to 1973, when there were 72,588 covered workers for every wage
and hour investigator.'> Investigators are now responsible for almost triple the number of workers
than in 1973 (2.8 times more).

FIGURE C

Number of federal wage and hour investigators is near its historic
low

Number of Wage and Hour Division investigators, U.S. Department of Labor, 1973-2022
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Note: Numbers represent Wage and Hour Division investigators on staff at the end of each fiscal year (the federal
government's fiscal year runs from October 1to September 30), except for 2022, which represents the number of investiga-
tors on staff at the end of November 2022.

Sources: Author’s analysis of Wage and Hour Division (WHD) data on number of investigators from unpublished Excel files
provided by WHD staff members to the author. Source for 2020 and 2021 is Rebecca Rainey, “Wage-Hour Investigator
Hiring Plans Signal DOL Enforcement Drive,” Bloomberg Law, January 28, 2022. Source for 2022 is Rebecca Rainey,
"Wage Division Enforcement Declines Again in Wake of Hiring Woes," Bloomberg Law, Decemer 28, 2022.
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Another issue related to the funding and staffing challenges has reportedly been WHD’s “issues with
recruiting and retaining employees.” Bloomberg Law reported in December 2022 that WHD has
“struggled to recruit new investigative staff” and WHD’s overall back wages recovered, employees
who received back wages, and total number of hours spent on investigations “all dropped in fiscal
year 2022 compared to the year prior” according to WHD data.'® Despite WHD’s stated intention to
hire 100 new investigators in the Biden administration, a heavy workload and inadequate funding
from Congress appear to be hindering WHD from hiring enough staff for the tasks at hand.

So far, the Biden administration has detected
fewer back wages owed to farmworkers but
assessed more civil money penalties than the
averages during the Trump administration

Figure D shows the back wages owed and civil money penalties assessed in agriculture between
2000 and 2022. (Back wages are the amount that WHD assesses is due to be paid to the workers by
their employers as the result of an investigation. Civil money penalties, or CMPs, are additional
monetary fines levied by WHD to punish and deter employers from violating wage and hour laws.)
Both back wages and CMPs have been on a generally upward trend over the 23-year period, although
there was a significant dip in back wages in 2022. Back wages peaked at $9.7 million in 2013 during
the Obama administration, the same year that civil money penalty assessments peaked at $9.2
million. (All amounts are adjusted to constant 2022 dollars.)



FIGURE D

Back wages owed and civil money penalties assessed in agriculture
have been on a generally upward trend since 2000

Back wages and civil money penalties assessed (in millions of dollars) against agricultural
employers by the Wage and Hour Division, fiscal years 2000-2022
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Note: Dollar amounts reported have been adjusted for inflation to constant 2022 dollars using the CPI-U-RS. As a result, the
dollar amounts presented here may differ from the amounts reported in the source data.

Source: Authors’ analysis of U.S. Department of Labor, Wage and Hour Division, Agriculture data table (last accessed
February 26, 2023).

To compare enforcement during the Trump and Biden years, we looked at the past six fiscal years.
The federal government’s fiscal year runs from October 1 to September 30 of the following calendar
year—for example, the 2024 fiscal year begins on October 1, 2023, and ends on September 30, 2024.
Any new presidential administration begins in late January, four months into the fiscal year. Hiring
new agency staff and implementing the administration’s priorities can take half or more of the first



fiscal year of a presidential term.'” Given this reality, while we first compare WHD data for all fiscal
years during the Trump and Biden administrations, we then make comparisons that exclude the first
fiscal years of the Trump and Biden administrations, comparing averages of the second through third
years of the Trump administration with the second year of the Biden administration.

As Table 1 shows, during the four Trump years, WHD found that $26 million in back wages were
owed to 36,466 farmworkers, an average of $6.5 million owed to an average of 9,117 farmworkers a
year, and an average $717 owed per affected farmworker. By contrast, during the first two years of the
Biden administration, Table 2 shows that a total of $15 million in back wages was owed to 18,639
farmworkers in 2021 and 2022, an average of $7.5 million owed to an average of 9,320 farmworkers
per year, an average $791 per worker. There were 1,136 farm investigations per year on average under
Trump, and 940 investigations per year under Biden.

The average of $791 in back wages owed to each farmworker during the first two years of the Biden
administration was $74 more per farmworker compared with the four-year average during the Trump
administration. An average of just over 200 more farmworkers per year were owed back wages during
the first two years of the Biden administration compared with the average during the Trump
administration.

TABLE 1

Wage and hour enforcement on farms during the Trump
administration

Number of investigations in agriculture, employees receiving back wages, total back wages
assessed, back wages per employee, and civil money penalties, fiscal years 2017-2020

Average
back wages Civil money
Number of Employees Back wages per penalties
investigations in receiving back assessed employee assessed
Fiscal Year agriculture wages (2022%) (20229%) (20229%)
2017 1,307 7,304 $6,025,286 $825 $5,181,588
2018 1,076 9,015 $4,903,710 $544 $7,627158
2019 1,125 8,972 $6,937,131 $773 $7,244,715
2020 1,036 1175 $8,108,569 $726 $7,248,539
TOTALS 4,544 36,466 $25,974,697 - $27,302,000
AVERAGE 1,136 9n7 $6,493,674 $717 $6,825,500

ANNUAL

Note: Dollar amounts reported have been adjusted for inflation to constant 2022 dollars using the CPI-U-RS. As a result, the
dollar amounts presented here may differ from the amounts reported in the source data.

Source: Authors’ analysis of U.S. Department of Labor, Wage and Hour Division, Agriculture data table (last accessed
February 26, 2023).



TABLE 2

Wage and hour enforcement on farms during the first two years of
the Biden administration

Number of investigations in agriculture, employees receiving back wages, total back wages
assessed, back wages per employee, and civil money penalties, fiscal years 2021-2022

Average back Civil money

Number of Employees Back wages wages per penalties

investigations in receiving back assessed employee assessed

Fiscal Year agriculture wages (20229) (20229%) (2022%)
2021 1,000 10,379 $9,107,258 $877 $7,887,306
2022 879 8,260 $5,815,943 $704 $7,983,598
TOTALS 1,879 18,639 $14,923,202 - $15,870,904
AVERAGE 940 9,320 $7,461,601 $791 $7,935,452

ANNUAL

Note: Dollar amounts reported have been adjusted for inflation to constant 2022 dollars using the CPI-U-RS. As a result, the
dollar amounts presented here may differ from the amounts reported in the source data.

Source: Authors’ analysis of U.S. Department of Labor, Wage and Hour Division, Agriculture data table (last accessed
February 26, 2023).

Next, we compare these data after excluding the first year of the Trump and Biden administrations.
We compared the second year of the Biden administration with the second, third, and fourth years of
the Trump administration (Table 3) and see that the average number of closed WHD investigations
during 2018—2020 was 1,079, which was 200 more than the 879 in the second year of the Biden
administration.

The WHD under Trump found an average $6.6 million a year in back wages owed to farmworkers
during 2018—-2020, while WHD in the second year of the Biden administration found that $5.8
million were owed to farmworkers, or $834,000 less. During 2018—2020, the WHD under Trump
found that an average of 9,721 farmworkers a year were owed back wages, compared with 8,260
during the second year of the Biden administration, nearly 1,500 fewer. The average of $704 in back
wages owed to each farmworker during the second year of the Biden administration was $20 more
per farmworker than the annual average owed to each farmworker during 2018—-2020 of the Trump
administration.

There was a significant difference in CMPs assessed. Table 3 shows that during years two through
four of the Trump administration, an average of $7.4 million a year in CMPs was assessed against
agricultural employers, but in 2022 during the Biden administration, the WHD assessed $8 million in
2022, the second-highest amount on record, other than the peak year in 2013. The highest amount of
CMPs during the Trump administration was in 2018 at $7.6 million. (It’s important to note that back
wages and CMPs assessed by WHD have not necessarily been actually paid yet to farmworkers or to
the federal government; they show what WHD investigations have assessed them as owed).



TABLE 3

Comparing wage and hour enforcement in agriculture under the
Trump and Biden administrations
Number of investigations in agriculture, employees receiving back wages, total back wages

assessed, back wages per employee, and civil money penalties, fiscal years 2018-2020
and 2022

Average back Civil money
Number of Employees Back wages wages per penalties
investigations in receiving back assessed employee assessed
Fiscal Year agriculture wages (20229%) (20229%) (2022%)
Trump administration
2018 1,076 9,015 $4,903,710 $544 $7,627158
2019 1,125 8,972 $6,937,131 $773 $7,244,715
2020 1,036 1,175 $8,108,569 $726 $7,248,539
ggTALS 2018- 3,237 29162 $19,949,410 - $22120,412
AVERAGE 1,079 9,721 $6,649,803 $684 $7,373,471
2018-20
Biden administration
2022 879 8,260 $5,815,943 $704 $7,983,598

Note: Dollar amounts reported have been adjusted for inflation to constant 2022 dollars using the CPI-U-RS. As a result, the
dollar amounts presented here may differ from the amounts reported in the source data. For the purposes of this compari-
son, data for the first fiscal year of the Trump and Biden administrations have been excluded (see discussion in text).

Source: Authors’ analysis of U.S. Department of Labor, Wage and Hour Division, Agriculture data table (last accessed
February 26, 2023).

Violations in the H-2A visa program account for
a growing share of back wages owed and civil
money penalties assessed in agriculture—rising
to nearly three-fourths during the Biden
administration

WHD’s aggregate data on enforcement in agriculture list separately the violations detected when
enforcing the three major federal employment laws and regulations covering farmworkers: (1) those
that govern the H-2A visa program; (2) the Migrant and Seasonal Agricultural Worker Protection Act
(commonly referred to as MSPA), the major federal law that protects U.S. farmworkers; and (3) the
Fair Labor Standards Act (FLSA) along with all other wage and hour laws that WHD enforces.'® FLSA
is the law that requires minimum wages and overtime pay and regulates the employment of workers
younger than 18.



In order to have a better sense of which laws are being violated, we summed the back wages owed and
the CMPs assessed for the 23-year period for which data are available (fiscal years 2000—2022), for
violations of H-2A, MSPA, and FLSA et al. (FLSA plus all other violations).*® We divided the sum of
back wages and CMPs under each law by the sum of total back wages and CMPs assessed by WHD for
the entire 23-year period, which gave us the relevant shares of back wages and CMPs that correspond
to each law. These calculations appear in Table 4. (Note that employers often violate several wage
and hour laws at once; WHD categorizes cases by the three major laws, and they may overlap, but the
sum of the three major categories corresponds closely with the total back wages and CMPs assessed
by WHD.)



TABLE 4

Violations of the H-2A visa program account for most of the back
wages owed and civil money penalties assessed in agriculture

Share of total back wages owed and civil money penalties assessed by the Wage and Hour
Division against agricultural employers, by type of legal violation, fiscal years 2000-2022

Fiscal Year H-2A MSPA FLSA et al.
2000 8% 36% 54%
2001 24% 37% 36%
2002 12% 36% 49%
2003 19% 24% 55%
2004 1% 42% 41%
2005 27% 29% 42%
2006 1% 31% 56%
2007 1% 29% 58%
2008 31% 31% 37%
2009 27% 42% 30%
2010 17% 23% 59%
20M 33% 27% 37%
2012 52% 18% 30%
2013 70% 10% 20%
2014 41% 22% 36%
2015 59% 16% 25%
2016 44% 20% 36%
2017 49% 20% 30%
2018 47% 31% 22%
2019 42% 34% 23%
2020 52% 17% 30%
2021 73% 10% 17%
2022 73% 1% 16%
TOTALS 46% 22% 31%

Note: Values represent the share of total back wages and civil money penalties assessed by the Wage and Hour Division
(WHD) in the U.S. Department of Labor in a given fiscal year, according to the three broad categories of laws listed by WHD.
"H-2A" represents violations of the laws and regulations governing the H-2A visa program; "MSPA" represents the Migrant
and Seasonal Agricultural Worker Protection Act (commonly referred to as MSPA), which is the major federal law that pro-
tects U.S. farmworkers, and "FLSA et al." represents the Fair Labor Standards Act (FLSA), which WHD data group with all
other wage and hour laws that WHD enforces. FLSA is the U.S. main worker protection law that requires minimum wages
and overtime pay and regulates the employment of workers younger than 18.



Source: Authors’ analysis of U.S. Department of Labor, Wage and Hour Division, Agriculture data table (last accessed
February 26, 2023).

We found that violations of H-2A rules account for much higher shares of back wages owed and CMPs
assessed than violations of other laws, and now account for an overwhelming share of the back wages
owed and CMPs assessed.

Table 4 shows the shares of total back wages owed and CMPs assessed (combined) by type of legal
violation for the 2000—2022 period. H-2A violations accounted for nearly half (46%) of all back
wages owed to farmworkers and CMPs assessed over the 23-year period, and their share rose sharply
during the two years of the Biden administration. As Table 4 shows, WHD investigations during the
Trump administration found that H-2A violations accounted for roughly half of the back wages and
CMPs owed by farm employers during 2017—2020, but the H-2A share rose to 73%, almost three-
fourths, during the Biden administration. As a result, WHD investigations that find H-2A violations
now account for the vast majority of back wages owed and CMPs assessed.

Conclusions and recommendations

Analysis of WHD enforcement data highlights four facts. First, the low number of WHD
investigations in agriculture, including the record low in 2022, makes the probability of a farm being
investigated very low, less than 1% for any farm employer in any year. Second, even when farms are
investigated, seven in 10 are found to have violated federal wage and hour laws, including 31% where
five or more violations are found.

Third, the amounts that WHD found were owed in back wages were less in fiscal year 2022—the first
full year under the Biden administration—than the annual averages during the three full fiscal years
under the Trump administration (2018—-2022), while average back wages owed per worker and total
CMPs assessed were higher in 2022 under Biden than the average in the Trump years. Fourth,
violations of the H-2A visa program accounted for roughly half of the back wages owed and CMPs
assessed by WHD during the Trump administration—similar to the average for fiscal years 2000 to
2022—but the H-2A share rose to three-fourths during the Biden administration.

What accounts for the drop in the number of WHD investigations during the Biden
administration? Several factors may explain fewer investigations in agriculture, in addition to the
overall recent decline for WHD in terms of concluded cases, back wages assessed, the number of
workers owed back wages, and the total number of hours spent on investigations, which was
discussed above.*°® The number of WHD investigators remains very low, and agricultural
investigations are often time- and labor-intensive to complete, given the locations of worksites and
high levels of turnover among a constantly changing and moving seasonal workforce. In addition, the
data on investigations reflect only closed investigations, so we do not know if WHD opened more
investigations in 2021 and 2022 that are ongoing. The closed investigations in 2022 likely include
some investigations that were opened in earlier years, including during the Trump administration.



Another reason for fewer investigations may reflect the expansion of the H-2A program, which now
accounts for three-fourths of back wages owed and CMPs assessed. H-2A investigations may be more
complicated because of the need to ensure that employers abide by the more than 20 assurances they
provide when they are certified by DOL to recruit and employ H-2A workers. Employers must offer
and pay the Adverse Effect Wage Rate (AEWR) to H-2A workers, which is set by DOL regulation,**
and to any U.S. farmworkers who are considered to be in “corresponding employment.”** Since the
AEWR is higher than the federal minimum wage, employers may try to separate H-2A and U.S.
farmworkers and pay the U.S. workers lower wages, as is alleged in a recent case from the Mississippi
Delta.?3 Complicated H-2A cases likely require more WHD investigators and more time to complete,
resulting in a lower total number of closed cases.

Why is the share of back wages and CMPs resulting from H-2A violations on the rise?
One reason is straightforward: The H-2A program is growing, with the number of jobs certified to be
filled by H-2A workers rising over 10% per year recently, and the total number of H-2A workers
quadrupling over the past decade.*+ As more employers use the program and hire more H-2A
workers, there are more opportunities for the law to be violated. However, it should be noted that H-
2A farmworkers only represent roughly 10% of total average farm employment and 15% of average
crop employment, which suggests that WHD may have made enforcing H-2A rules a priority because
it is a government-run program and WHD is responsible for ensuring its integrity.

There may also be practical reasons for the shift to H-2A enforcement, given WHD’s limited
enforcement staff and resources. For example, because of the disclosures and paperwork that
employers must submit to federal agencies to be certified to employ H-2A workers, WHD
investigators have ready access to key information about H-2A employers that allows comparisons
between what employers have promised (for example, the AEWR) to what they actually paid workers
(for example, by looking at payroll data and pay stubs). The paperwork on H-2A employers available
to WHD may mean that investigators can rely less on gathering information from farmworkers—who,
because of their immigration status and fear of retaliation, may be reticent to speak out about
workplace violations—meaning that obtaining worker complaints and statements is less of a
hindrance to an investigation.

Another contributing factor may be that ever more employers of H-2A workers are farm labor
contractors (FLCs)—nonfarm employers that act as staffing firms for farm employers and have long
been associated with high rates of wage and hour violations. As we showed in our report, FLCs
account for the highest share of wage and hour violations in agriculture, 24% of all wage and hour
violations in agriculture nationally, and roughly half of all violations in the two of the biggest farm
states, California and Florida.*> In 2022, nearly half of all requested H-2A jobs certified by DOL were
from FLCs.26

What should be done to improve farm employer compliance with wage and hour laws
and better protect farmworkers? The first step is more investigators to detect more violations,
which will require Congress to appropriate more funding to WHD. Outgoing Labor Secretary Marty
Walsh recently expressed a similar sentiment to The Washington Post, noting that he hoped Congress
would provide “more money for enforcement officers...[because] you can’t handle the number of



complaints if you don’t have the number of officers.”*” For fiscal year 2024, WHD has requested $81
million in additional funds compared with their 2023 funding level, which would result in an increase
of 398 full-time staff across the agency (not just WHD investigators).28

Absent more funding from Congress, WHD will need to better target currently available resources,
issue larger fines and more significant sanctions, and more frequently utilize existing legal
mechanisms to encourage compliance, such as using the joint employment standard under the Fair
Labor Standards Act and the Migrant and Seasonal Worker Protection Act, to hold farms accountable
for FLC violations.?9 If farm operators are jointly liable for violations committed by the FLCs that
bring workers to farms, farm operators will have incentives to police their FLCs to ensure they comply
with the law. The concept of joint employment is longstanding, but DOL could use it more often and
strengthen H-2A regulations to make clear that farm employers will be held jointly responsible for the
actions of their FLCs.

In addition, when serious violations of FLSA are found, WHD can file a lawsuit asking a federal court
for an injunction that seeks to prohibit the shipment and distribution of goods produced in violation
of FLSA’s minimum wage, overtime, or child labor requirements, with what’s known as the “hot
goods” provision.3° This supply-chain approach can be very effective because it sends a message to all
businesses that they must not facilitate or acquiesce in wage and hour violations, and was used by
former WHD administrator David Weil.3*

Third, Congress and the Biden administration must recognize that the farm workforce of 2.4 million
is becoming more vulnerable and in need of additional protection3*—which requires both legislative
and administrative action. About 70% of U.S. farmworkers were born in Mexico,33 and they include
two very vulnerable groups: the unauthorized immigrants who arrived in their 20s and 30s in the
1990s—and are now in their 50s and may lack the language ability and skills to find nonfarm jobs—
and temporary migrant H-2A workers who are tied to their employers by contracts, which means that
they lose their right to remain in the United States if they lose their jobs. Most of the 5% of
farmworkers from Central America are likely to be in a similar situation and facing similar
challenges.34 Children and indigenous workers who hail from Latin America are also laboring in the
fields and need protection.

A path to citizenship for unauthorized farmworkers, which would require legislation from Congress—
or work authorization through deferred action or parole, which could be accomplished through the
executive branch—could reduce the vulnerability of unauthorized farmworkers by allowing them to
exercise their workplace rights. Options to increase the mobility of H-2A workers, such as regulations
allowing them to more easily change employers, could be explored. The recent announcement by the
Department of Homeland Security (DHS) clarifying how migrant workers in labor disputes can access
immigration protections can bolster worker protections from retaliation.3> WHD and other agencies
within the Labor Department should issue more letters and statements of interest in support of
deferred action for farmworkers and coordinate with DHS to facilitate quick adjudications that reflect
the unique pressures faced by unauthorized and H-2A farmworkers.

And fourth, absent additional funding and resources to conduct more investigations, WHD should
strategically target for enforcement the employers most likely to violate wage and hour laws,
including the farm labor contractors who account for the largest share of violations 3¢ and employers
who hire farmworkers through the H-2A visa program. Among the farms found to have committed



wage and hour violations, as we showed in our previous report, repeat violators account for a
significant share of the violations found in particular commodities and regions, which suggests the
need to develop enforcement strategies that identify and monitor farm employers whose business
models seem to be based on violating the law.

Creating a front-end screening process to prohibit employers from hiring through H-2A if they have a
track record of violating wage and hour and labor laws, for instance, could make a significant impact
and lessen the burden on WHD’s investigators.3” Requiring program violators to submit certified
payroll information periodically and developing a mobile app for farmworkers to report their wages
and hours could give WHD early warning of potential violations as well as provide workers with a way
to anonymously report violations.

Monitoring working conditions in the fields has always been challenging and is becoming increasingly
difficult. The Wage and Hour Division needs more investigators, funding, and effective strategies to
protect farmworkers. This vital support needs to be bolstered by political will in the legislative and
executive branches to overcome opposition from those who believe that farm employers are above
needing to follow basic workplace laws. This is driven by a narrative of agricultural
“exceptionalism”—the belief that agriculture is such a different industry with unique operations that it
lies outside of, and thus should not be regulated by, the usual labor and employment law framework.
This view has a well-established and harmful foothold in our laws and politics, resulting in legal
carveouts of farmworkers from many of the bedrock labor standards protections that have covered
workers outside of agriculture for decades at the federal and state level. Over the past half century,
public acceptance of agricultural exceptionalism has finally begun to erode, but the job is far from
complete. Additional enforcement resources are needed to ensure that farm employers play by the
rules and that all farmworkers are guaranteed their basic rights for fair pay and working conditions.
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