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Dear Administrator Regan:

The National Association of Clean Water Agencies (NACWA) appreciates
the opportunity to comment on the U.S. Environmental Protection
Agency’s (EPA) proposed designations of Perfluorooctanoic Acid (PFOA)
and Perfluorooctane Sulfonate (PFOS) as hazardous substances under the
federal Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA). NACWA represents the interests of 350 publicly
owned wastewater and stormwater agencies of all sizes across the
country. Each day, these public clean water agencies provide the
essential service of protecting public health and the environment by
managing and treating billions of gallons of our nation’s wastewater and
stormwater, as well as the millions of tons of biosolids generated as a
byproduct of the wastewater treatment process.

NACWA is encouraged to see EPA working to address per- and
polyfluoroalkyl (PFAS) substances. NACWA members share the concerns
of their communities regarding the presence of these chemicals in the
environment.

EPA’s proposed designations, however, fall short of the Agency’s aims by
failing to advance the “polluter pays” approach the Agency has
repeatedly espoused. The proposal instead threatens to push significant
costs and liabilities onto local communities; increase affordability
concerns, particularly for disadvantaged communities; and untenably put
cleanup actions ahead of critical source control and risk assessment
processes.

Public clean water agencies have never, and do not, produce or profit
from PFAS chemicals. Rather, PFAS substances enter public sewer and
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stormwater systems and the environment through industrial releases and, crucially, commercial
and domestic sources as they wash off from household and commercial goods, clothing, and even
our own bodies. Public clean water agencies have limited control over the amount of these
substances they receive and must handle.

Yet, due to CERCLA’s expansive definitions and lack of focus on culpability and simply by virtue of
the critical public services they provide, clean water agencies will be exposed to extensive liability
under CERCLA as potentially responsible parties for PFAS contamination. A truly unprecedented
amount of the nation’s water and land area will fall under CERCLA’s contamination purview if EPA
categorically designates PFOA and PFOS as CERCLA hazardous substances which, in turn, will
expose clean water utilities to unprecedented liability for their wastewater, stormwater, and
biosolids management activities. This is in spite of the fact that public clean water agencies
undertake these practices in accordance with strict state and federal environmental regulations.

The inevitable result will be that the communities served by public clean water agencies will be
paying through their utility bills for litigation and remediation efforts for environmental impacts
they did not cause, in direct contradiction to the “polluter pays” approach EPA is purporting to
advance through the proposed CERCLA designations. While EPA has indicated that it does not
intend to seek cleanup costs from clean water agencies, EPA has done so in certain circumstances
in the past. And the simple reality is that private entities — including those responsible for PFAS
pollution — can and will attempt to pass significant costs on to public clean water agencies using
certain CERCLA provisions discussed in more detail below.

NACWA strongly supports a true polluter pays model where those who produced and profited from
pollution bear the necessary costs of its remediation. The public should not —and often cannot
afford to — bear these costs in their utility bills. But as proposed, the blanket designation of PFOA
and PFOS as hazardous substances under CERCLA would accomplish just the opposite of what the
Administration intends, creating a “community pays” outcome that will have a disproportionate
impact on historically disadvantaged communities.

EPA has yet to leverage the tools available to help stem the flow of PFAS into public wastewater
and stormwater systems. EPA has not set technology-based limits to control industrial PFAS
discharges, implemented source control measures to limit the ongoing introduction of these
substances into the environment, or promulgated reliable and repeatable analytical methods to
quantify PFAS compounds in media other than drinking water.

The federal government must take steps to address PFAS pollution that protect the public from
bearing the costs associated with PFAS cleanups. EPA should support the Congressional enactment
of a clear, narrowly tailored CERCLA PFAS exemption for public clean water agencies acting in
accordance with all applicable laws to avoid a “community pays” outcome.

EPA must also take other actions before moving forward with the proposed designations, including:
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e Utilize its authority, including that found under the Toxic Substances Control Act (TSCA), to
focus on source control. Reducing the introduction of PFAS substances into the
environment by industrial, commercial and domestic sources is an essential precursor to
nationwide remediation efforts;

e Undertake a comprehensive accounting of the potential costs of the proposal, including
cleanup costs stemming from the proposed designations. The Agency must not shirk its
responsibility to consider the true ramifications of the proposal while passing the buck to
local communities;

e Advance understanding of the risks from PFAS to human health and the environment to
inform and advance standard setting under the Clean Water Act (CWA) and other bedrock
environmental statutes;

e Work with the clean water community, states, and across its internal offices to develop
PFAS strategies that achieve environmental objectives without putting local clean water
agencies in untenable positions for managing and treating wastewater, stormwater and
municipal biosolids;

e Promulgate a regulation formalizing its stated position that the land application of
municipal biosolids constitutes the “normal application of fertilizer” and is therefore not a
“release” subject to CERCLA liability;

e Modify its regulations at 40 CFR 117.12 to ensure that CERCLA’s “federally permitted
release” exemption applies to discharges from public clean water agencies at least on par
with those from industrial dischargers; and

e Invest in advancing PFAS destruction technologies, particularly at scale for wastewater
matrices.

In short, EPA must take a holistic, whole-of-Agency approach that first focuses on source control to
strategically respond to PFAS-related public health and environmental concerns in a way that does
not unduly burden local communities with unprecedented legal liability and affordability
challenges. Unfortunately, if finalized, the proposed hazardous substance designations would do
just the opposite, as described in detail below.

I As Proposed, the Designations Will Lead to a Public — Not Polluter — Pays Model for
PFAS Cleanups

Congress has stated that “CERCLA has two goals: (1) to provide for clean-up if a hazardous
substance is released into the environment...and (2) to hold responsible parties liable for the costs
of these clean-ups.”! However, somewhat incongruously with its second stated aim, Congress set
up a liability scheme in CERCLA whereby parties “face liability without regard to fault, without

! See, e.g., H.R. Rep. No. 99-253 (1985), reprinted in 1986 U.S.C.C.A.N. 3038, 3038.
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regard to the fact that the disposal activity now giving rise to such liability occurred decades ago,
and without regard to the fact that such past practices were not only lawful but also often directed,
permitted, or at least known by state officials.”?

The ubiquitous nature of PFOA and PFOS (and thousands of other PFAS substances), their past and
ongoing introduction into the environment through multiple industrial, commercial, and domestic
pathways, and the fact that trace or even undetectable levels may ultimately be found to trigger
health concerns,® suggest that a truly unprecedented amount of the nation’s water and land area
will fall under CERCLA’s contamination purview if EPA categorically designates PFOA and PFOS as
CERCLA hazardous substances. As a result, the number of parties that will become subject to
potential legal liability and cleanup costs despite their lack of culpability for PFAS contamination
will grow exponentially. These parties include local clean water utilities, which are funded by public
ratepayers, i.e., local communities.

EPA has unquestionably achieved significant environmental progress in its implementation of
CERCLA’s hazardous substance removal and remediation provisions. However, the concerns
expressed by multiple stakeholders over the years about CERCLA’s strict liability provisions —and
the categories of faultless parties potentially subjected to them — will become much more acute
with finalized PFOA and PFOS hazardous substance designations unless both Congress and EPA take
action to exclude public clean water agencies, including publicly owned treatment works (POTWs),
municipal separate storm sewer systems (MS4s) and other passive receivers of PFAS, from
potential liability.

CERCLA’s Liability Scheme

CERCLA assigns strict, retroactive, joint and several liability to four categories of “potentially
responsible parties” (PRPs): (1) the current owner or operator of a facility from which there is a
release of a hazardous substance; (2) the former owner or operator of a facility at the time of
disposal of a hazardous substance; (3) any person who “arranged for disposal or treatment” of
hazardous substances at the facility (i.e., “generators” and “brokers”); and (4) any person who
accepts hazardous substances for transport to a facility that the person selected.*

“Disposal,” in turn, is broadly defined as “the discharge, deposit, injection, dumping, spilling,
leaking, pouring or placing of solid waste or hazardous waste into or onto any land or water so that

2 Gray, Peter L., The Superfund Manual: A Practitioner’s Guide to CERCLA Litigation (2019), pg. xii.
3 See, e.g., EPA’s 2022 Interim Updated PFOA and PFOS Health Advisories, available at

(last visited
Oct. 5, 2022).

4 CERCLA § 107(a)(1) - (4).


https://www.epa.gov/sdwa/drinking-water-health-advisories-pfoa-and-pfos#:%7E:text=On%20June%2015%2C%202022%2C%20EPA,and%20polyfluoroalkyl%20substances%20(PFAS)
https://www.epa.gov/sdwa/drinking-water-health-advisories-pfoa-and-pfos#:%7E:text=On%20June%2015%2C%202022%2C%20EPA,and%20polyfluoroalkyl%20substances%20(PFAS)
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such a solid or hazardous waste or any constituent thereof may enter the environment or be
emitted into the air or discharged into the waters, including groundwaters.”>

The term “release” has likewise been interpreted extremely broadly, and includes “any spilling,
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping,
or disposing into the environment” barring a few listed exclusions.®

In Carrying Out their Responsibilities under the CWA, Public Clean Water Agencies Can Incur
Substantial CERCLA Liability and Associated Costs

Ironically, public clean water agencies can be exposed to extensive liability under CERCLA’s
“generator” PRP category by virtue of the essential public services they provide. NACWA's
members own, operate and manage municipal stormwater systems; collect, treat, recycle, reuse
and discharge wastewater in accordance with stringent water quality standards protective of both
human health and the environment; and responsibly manage the residuals — called biosolids — that
are naturally and necessarily produced as a result of the municipal wastewater treatment process
in accordance with robust federal and state regulations through sustainable land application and
composting, landfilling, and incineration.” Nationwide, more than 15,000 POTWs treat 34 billion
gallons of wastewater daily.®

These wastewater and stormwater management and treatment activities are essential to
protecting public health, enhancing water quality and sustainability, supporting local economies,
and bolstering modern, vibrant communities. Nevertheless, under CERCLA, they fall under the wide
umbrella of “releases” and “disposal,” and therefore open public agencies up to multiple types of
lawsuits and requirements discussed in further detail below.

Through their ordinary operation, clean water utilities passively receive PFAS through the
wastewater effluent and stormwater flows entering their treatment plants and collection systems,
which were not designed to remove these chemicals. As a result, PFAS are likely present in utility
effluent and residuals. Due to CERCLA’s structure, however, utilities do not have to know they were
“disposing” of PFAS substances via their provision of clean water services to nevertheless be
responsible for cleanups. Likewise, even if a utility was only responsible for a fraction of

5 CERCLA § 101(29).

6 CERCLA §101(22).

7 The preamble of the proposed designations notes that wastewater treatment plants and waste management facilities
are potentially impacted by the proposal. EPA should also note that, unlike the other four categories of potentially
affected parties EPA lists, wastewater treatment plants are potentially impacted because they passively receive PFOA,
PFOS, and other PFAS substances via influent sources, not because they manufacture or produce PFAS substances.

8 EPA, The Sources and Solutions: Wastewater, https://www.epa.gov/nutrientpollution/sources-and-solutions-
wastewater (last visited June 1, 2022).
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contamination as a result of these services, they could legally be required to pay for an entire
cleanup site, particularly where other PRPs cannot be identified.?

Clean water utilities, whether independently or as part of a larger municipal organization, may also
incur CERCLA liability by owning or operating property outside of their treatment and collection
facilities. Often these properties are used as part of broader urban renewal or community
redevelopment projects as well as for stormwater control and sewer overflow abatement.
Considering the ubiquitous nature of PFOA and PFOS and the broad definitions of “release” and
“disposal,” ownership or operation of these properties alone could subject clean water utilities to
CERCLA liability.'% In other words, public clean water agencies can potentially be subject to CERCLA
liability for nearly every public service they perform on behalf of their local communities.

Recent Examples Demonstrate CERCLA’s Costs to Utilities — and Public Ratepayers

An illuminating example of the potential impacts CERCLA actions can have on clean water utilities is
that of the Passaic River (NJ) CERCLA cleanup. That case, which has been ongoing for years and will
likely result in billions of dollars in cleanup costs, involves dioxins — chemicals that, like PFAS, public
clean water utilities do not produce or profit from, but are downstream passive receivers of.
OxyChem — a chemical company that directly discharged dioxins into the water from its facilities —
has brought multiple downstream public wastewater treatment plants into its own CERCLA lawsuit
as PRPs, seeking to make them pay for part of the cleanup.

Despite EPA’s attempts to limit their exposure, the utilities have already had to spend hundreds of
thousands of public dollars each year on litigation costs alone and may well still have to cover a
share of the CERCLA cleanup bill. In fact, the case led to the New Jersey state legislature writing a
sewage exclusion into the New Jersey Spill Act to stop utilities from being exposed to this kind of
liability under state law in the future. The U.S. Congress should take note and replicate this
protection for public clean water agencies under CERCLA.

Even where courts do not hold utilities responsible for cleanup costs, the transactional costs alone
of having to engage in such complex technical and legal proceedings can be staggering. Just proving
that they caused de minimis contributions can cost local utilities hundreds of thousands of dollars,

9 Utilities may also be found to have “released” or “disposed of” PFOA or PFOS from collection or treatment facilities
through activities that were lawful and even required at the time.

10 There are a number of statutory defenses against such potential liability, including those for bona fide prospective
purchasers under CERCLA §§ 101(40) and 107(r)(1); certain innocent landowners meeting third-party defense
requirements under CERCLA §§ 107(b)(3) and 101(35)(A); and certain local governments under specified circumstances
pursuant to CERCLA § 101(20)(D). However, it is unclear how these defenses would apply to municipalities in the
context of PFOA and PFOS contamination, and even where such defenses are successful, local agencies will still have to
incur potentially significant litigation and consulting costs to assert them.



NACWA Comment on EPA-HQ-OLEM-2019-0341
November 7, 2022
Page 7 of 23

as was the case in the Fox River (WI) polychlorinated biphenyl (PCB) cleanup, in which local utilities
were implicated despite their lack of culpability for the pollution.

If the PFOA and PFOS designations as CERCLA hazardous substances are finalized as proposed,
almost every POTW and municipal stormwater system in the country could have some level of
exposure to such cost recovery or contribution actions by other PRPs because, as discussed below,
PFAS substances are everywhere. The money that public utilities will be forced to spend simply
defending themselves in such litigation should be used for projects benefiting their local
communities. CERCLA’s failure to focus the imposition of costs on culpable parties could therefore
cause significant harm to the public in the context of PFAS substances.

Existing Statutory Exclusions Do Not Sufficiently Alleviate the Concerns of the Clean Water
Community

Two primary statutory exclusions exist under CERCLA that may provide some relief for clean water
utilities: those for the “normal application of fertilizer” and “federally permitted releases.”
However, even if they are found to be applicable to municipal clean water operations, these
exclusions fall far short of providing the type of relief necessary to ensure that local communities
are not burdened with excessive PFOA and PFOS cleanup costs.

As noted above, one of the major sources of potential CERCLA liability for clean water agencies
with respect to PFOA and PFOS is the sustainable practice of land application of biosolids, including
composted biosolids.!! By statute, “releases” triggering CERCLA cleanup liability do not include “the
normal application of fertilizer.”? In the preamble to its biosolids regulations found at 40 CFR Part
503, EPA took the position that this exclusion exempted the application of biosolids to farm fields
from being considered a “release” under CERCLA even where the biosolids contain listed hazardous
substances.®?

1 Bjosolids land application has been consistently heralded as an incredible example of resource recovery, as well as a
dynamic field of innovation and improvement related to the creation of new biosolids products and uses. Fifty-three
percent of biosolids generated in the U.S. are land applied, with wastewater agencies choosing land application for the
sustainability of the practice as well as its many co-benefits. Land applied biosolids are subject to stringent regulations.
They can contain only limited concentrations of certain metals under the CWA Part 503 program, must meet either
Class A or Class B requirements for pathogen reduction, and are subject to requirements for vector attraction
reduction.

12 CERCLA §101(22).

13 Standards for the Use or Disposal of Sewage Sludge, 58 FR 9248-01 (Feb. 19, 1993) (“If the placement of sludge on
land were considered to be ‘the normal application of fertilizer,” that placement could not give rise to liability under
CERCLA. Today's rule, as previously noted, establishes standards for sewage sludge when applied to the land for a
beneficial purpose (i.e., as a fertilizer substitute or soil conditioner). Sludge placed on the land for such beneficial
purpose and applied in compliance with the requirements for land application of sewage sludge provided in §§
503.13(b) (2) and (4), § 503.14 and § 503.15 (where applicable) of the final rule today, and in accordance with accepted
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However, EPA never formalized this preamble statement into a regulation, and several courts have
held that the presence of hazardous substances precludes application of fertilizer from being
considered “normal” under CERCLA,* creating a legal “gray area.”

EPA can and should initiate a rulemaking prior to finalizing the proposed designations clarifying
that land application of municipal biosolids constitutes “the normal application of fertilizer” under
CERCLA if done in full compliance with EPA’s Part 503 regulations. Such action is necessary to
preserve this longstanding, well-regulated, environmentally beneficial and sustainable method of
biosolids management which is vital for communities nationwide. Though even that would not
shield public clean water agencies engaging in the two other primary methods of biosolids
management — landfilling and incineration — from potentially significant liability borne solely out of
the performance of a critical environmental and public health service.

Clean water agencies run into similar limitations with respect to the existing statutory protections
for discharged effluent. Public utilities collect, manage, treat, recycle, and discharge wastewater
and stormwater through POTWs and municipal stormwater systems. These discharges are
governed by stringent CWA National Pollutant Discharge Elimination System (NPDES) permits.

At first blush, CERCLA appears to exclude such NPDES-permitted discharges from potential CERCLA
liability and reporting requirements as “federally permitted releases.”'> However, pursuant to
EPA’s regulations, this exclusion only applies where (1) a permittee is in compliance with specific
limits on the hazardous substance contained in the permit, or (2) the hazardous substance was
identified in the permit application process and the discharges at issue are “caused by events
occurring within the scope of relevant operating or treatment systems.” 16

EPA has not yet developed either technology- or water quality-based requirements for PFOA or
PFOS, and NPDES permits therefore do not yet contain such limits. Likewise, while clean water
agencies are beginning the process of understanding the potential presence of PFAS substances in

agricultural practices using appropriate application rates, which constitutes the normal application of fertilizer, does
not constitute a ‘release.””). See also, EPA, , 52-53 (Sept. 1994).

14 See Sheridan v. D&D Grading, Inc., No. 16-CV-5085(JS)(ARL), 2019 WL 1433086, at *5 (E.D.N.Y. Mar. 29, 2019)
(“Plaintiffs argue that ‘the normal application of fertilizer’ permits only that, and appear to argue that ‘fertilizer’ such as
this, containing numerous hazardous substances, does not fall within the exception. The Court agrees.”); Fallowfield
Dev. Corp v. Strunk, No. CIV. A. 89-8644, 1994 WL 498316, at *1 (E.D. Pa. Sept. 2, 1994), aff'd sub nom. Fallowfield Dev.
Corp. v. Strunk, 96 F.3d 1432 (3d Cir. 1996) (holding application of “sludge” fertilizer on cornfields “not ‘normal’
because it was contaminated” with lead and chlorinated solvents). See also, United States v. Morrison-Quirk Grain
Corp., No. CV88-L-720, 1990 WL 482139, at *4 (D. Neb. May 4, 1990) (application of pesticide according to
manufacturer’s instructions and industry practice not “normal application” where pesticide leached down into grain
elevator); City of Tulsa v. Tyson Foods, Inc., 258 F. Supp. 2d 1263, 1288 (N.D. Okla. 2003), vacated pursuant to
settlement (July 16, 2003) (denying summary judgment and holding that interpretation of “normal application of
fertilizer” is a fact based inquiry).

15 CERCLA §101(10).

1640 CFR 117.12.


https://www.epa.gov/sites/default/files/2018-12/documents/plain-english-guide-part503-biosolids-rule.pdf
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their collection systems and influent to treatment plants, past permit applications typically did not
address potential PFAS discharges from treatment processes. Moreover, although EPA’s regulations
clearly point to manufacturing and cooling water discharges as being “caused by events occurring
within the scope of relevant operating and treatment systems,” they are less clear about which
municipal wastewater and stormwater discharges may qualify for such a categorization, and thus
for exclusion as “federally permitted releases.”?!’

The “federally permitted release” exclusion under CERCLA will therefore likely provide, at most,
extremely limited coverage against CERCLA liability for discharges that are properly permitted
under the NPDES program for public clean water agencies in the context of PFOA or PFOS.*8 In light
of CERCLA’s retroactive liability, this could leave these public clean water agencies with significant
legal exposure in spite of doing all that was asked of them to protect water quality standards
pursuant to the stringent NPDES program.

It is clear that under CERCLA’s strict liability scheme, the public clean water community could be
legally liable for the total cost of cleaning up waters and lands contaminated by PFAS simply
because they perform vital public health and environmental services that put them into contact
with PFAS substances already in the environment. For this reason, in addition to the clarifications
noted above, EPA should support the enactment by Congress of an exclusion from CERCLA liability
for PFAS releases from public clean water, stormwater, and drinking water agencies.

CERCLA’s Potential Disconnect Between Liability for PFAS Cleanups and Culpability for PFAS
Contamination

The troubling reality that local communities could be held responsible for PFAS cleanups is
exacerbated by the fact that, due to CERCLA’s emphasis on “releases” and “disposal” as opposed to
culpability, chemical and products manufacturers that profited from the production and use of
PFAS substances could well escape any liability for cleanups under CERCLA in instances of
domestic sources of contamination.

In Burlington Northern and Santa Fe Ry. Co. v. U.S. (2009), the U.S. Supreme Court held that if a
company makes a “useful product” but is not engaged in its ultimate “disposal,” the company is not
responsible for CERCLA cleanups necessitated by contamination from that product. As noted by
EPA, PFAS substances such as PFOA and PFOS often enter the environment — and, in particular,
public sewer systems — through the use of certain domestic products such as laundry detergents,
non-stick cookware, waterproof gear, and food packaging.'® Under the reasoning in Burlington

1740 CFR 117.12(d) (clarifying application to noncontact cooling water or storm water and manufacturing).

18 The same can also be said of the exclusion’s coverage of air emissions from incinerators owned and operated by
public wastewater utilities.

19 Similar to how PFAS substances enter the public sewer system from homes through the use of PFAS-containing
domestic products, they enter municipal stormwater systems by migrating into the environment from diffuse sources
such as domestic fertilizers, pesticides, home and auto care products, etc.
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Northern, while the local agencies collecting and cleaning that water could be held liable under
CERCLA, the manufacturers of those products would not be unless it could be shown that they took
“intentional steps to dispose”?° of them (rather than merely profiting from their sale).

Publicly Owned Treatment Works and Municipal Stormwater Systems Have Limited Control Over
Significant PFAS Loadings to their Systems

Importantly, the ability of clean water agencies to limit such domestic and commercial inputs into
POTWs and MS4s is highly limited. The CWA’s pretreatment program provides utilities with the
authority to limit the introduction of substances into the public sewer system from industrial
sources, but not from domestic and commercial sources. Public stormwater system operators
likewise cannot control the amount or frequency of pollutants that enter their systems. This issue is
exacerbated by the fact that public clean water agencies may receive PFAS compounds from
multiple sources that are at or below the detection limit of the analytical methods used.

Public agencies may therefore be placed in the position of not being able to limit PFOA, PFOS, and
other PFAS substances from entering their systems from myriad sources, while at the same time
being the only major entities ultimately liable for cleanups necessitated by those substances. This is
why, as discussed below, the clean water community strongly supports EPA undertaking robust
source control measures to limit production and use of PFAS substances in commercial products,
including through the utilization of its authority under statutes such as TSCA, which is consistent
with the Agency’s Strategic PFAS Roadmap. EPA should also work with other agencies such as the
U.S. Food and Drug Administration to restrict imported goods containing PFAS substances and to
address the use of PFAS in products that may be within their regulatory jurisdiction.

Clean water agencies recognize and are fully committed to the critical role they will play in
mitigating PFAS contamination in the environment despite not causing it. Public utilities will be
instrumental in helping to control industrial discharges and deploy management approaches,
including pollutant minimization, to meet any PFAS-related water quality standards necessary to
ensure the protection of human health and the environment. Through their pretreatment and
stormwater management programs, clean water agencies will help shield local waterways from
PFAS pollution. The public clean water community will also continue to work with EPA and state
partners to implement safe, environmentally sound, and sustainable biosolids management
practices.

Still, two critical facts remain. First, science and technology have not advanced to the point where
we know what PFAS standards are necessary to protect human health and the environment, or
how to achieve enough PFAS reduction to meet such standards. This remains a significantly limiting
factor in contamination abatement, which will be hindered by the ubiquity and ongoing use of PFAS

20556 U.S. 559 at 600.
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substances in products throughout society. Comprehensive, science-based approaches to safe PFAS
management and destruction are vital.

Second, CERCLA is about requiring cleanups and imposing costs for those cleanups on specified
entities, and the simple truth is that, in the case of EPA’s present proposal, that imposition will
likely fall disproportionately on local communities served by clean water utilities rather than the
parties that have benefited from the production and sale of products containing PFOA and PFOS.

1. The Proposed PFOA and PFOS CERCLA Hazardous Substance Designations Present
Unique Challenges

Because clean water utilities have safely managed wastewater flows, stormwater runoff and
biosolids for years despite the presence of small quantities of CERCLA hazardous substances, the
guestion has been raised as to why the proposed PFOA and PFOS designations necessitate
regulatory actions and liability protections for public clean water agencies that other hazardous
substance designations have not. The answer is simple: the addition of PFAS substances to
CERCLA’s hazardous substances list is transformative.

As EPA notes, the proposed listing of PFOA and PFOS as CERCLA hazardous substances under
CERCLA Section 102 is EPA’s first exercise of this authority. This action by itself presents unique
challenges that have not been an issue in the past with the other substances that were designated
as hazardous under CERCLA by virtue of their designations as toxic or hazardous under other
environmental statutes. Unlike substances designated under the primary federal air, water, and
toxics statutes, very little is known about PFOA and PFOS remediation and appropriate cleanup
thresholds — critical information for ensuring actions taken under CERCLA will protect public health
and the environment.

Adding to that challenge is the reality that PFOA and PFOS are wholly ubiquitous, found in
background levels throughout the environment and in over 99% of humans tested. Moreover,
PFAS substances, including PFOA and PFOS, are still being placed into commerce and are found in
everyday products in homes throughout the U.S. There continues to be widespread migration of
these chemicals from consumer products, households, and industries into waste streams and into
the environment. These multiple points of entry and the persistent quality of PFAS substances have
established ambient levels of PFAS widely present in the environment — a fact acknowledged by
EPA.

Furthermore, the persistence of PFOA and PFOS, chemicals once lauded for their indestructibility,
means that the chemicals will continue to wash off, wear off, disperse in air, and otherwise be

ZLEPA, Our Current Understanding of the Human Health and Environmental Risks of PFAS,
https://www.epa.gov/pfas/our-current-understanding-human-health-and-environmental-risks-pfas (last visited June
27, 2022). In addition to PFAS in the environment, nearly all (97-99%) Americans have some quantity of PFAS in their
blood—although most below levels of concern based on current public health research. See U.S. Centers for Diseases
Control and Prevention, National Report on Human Exposure to Environmental Chemicals (2018); CDC, PFAS in the U.S.
Population (2017).
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released from household and industrial products and processes into the environment, and public
wastewater and stormwater systems, for the foreseeable future. Their solubility, persistence, and
multiple environmental release mechanisms from countless disparate sources make PFAS
contamination a unique problem not well-suited to CERCLA’s discrete cleanup actions.

Importantly, the U.S., as well as to a degree the international community, have phased out the use
of PFOA and PFOS over the past two decades with notable success. Domestic production of PFOA
and PFOS is now highly limited, with some exceptions for critical uses. The federal government
must continue to support these phase-outs and work to reduce PFOA and PFOS entry into the U.S.
marketplace. As these examples show, it is clear that source control measures can have critical
benefits to human health and the environment. PFOA and PFOS have been declining in humans,
attributed to these important steps. However, imports of these PFAS substances and products
containing them from countries and industries not participating in such controls remain a
significant concern for purposes of potential CERCLA liability, as does the liability stemming from
their past use in the U.S.

1l. The Proposal Fails to Adequately Consider the Significant Potential Impacts on Public
Clean Water Utilities PFOA and PFOS CERCLA Hazardous Substance Designations Could
Have

In addition to the concerns outlined above, the proposed rule does not evaluate other significant
impacts that the proposed hazardous substance designations will have on POTW and MS4
operations, including municipal biosolids management, water recycling, reporting, and legal
considerations. These will each have direct impacts on day-to-day utility management and
operational costs that cannot be ignored by the Agency.

Biosolids Management Considerations

As noted above, the work of POTWs includes responsibly managing wastewater treatment
residuals — municipal biosolids — in accordance with robust federal and state regulations through
land application, landfilling, and incineration. These are the only three management options
currently available for the more than 7 million dry tons of municipal biosolids generated by U.S.
treatment plants each year.??

Under CERCLA, biosolids management and disposal would likely fall under the wide umbrella of
“releases” and “disposal” and therefore expose public clean water agencies to liability. Each of the

22t is estimated that ~ 7.2 m dry tons of biosolids are generated in the US annually and approximately 55% (~ 3.9 m
dry tons) are applied to soil for agronomic, sylviculture or land restoration purposes; the remaining 45% are disposed of
in municipal solid waste landfills, surface disposal units, or incineration facilities (USEPA, 2010), available at


https://www.wef.org/globalassets/assets-wef/3---resources/topics/a-n/biosolids/technical-resources/wef-fact-sheet-microconstituents-v25-aug-2017.pdf
https://www.wef.org/globalassets/assets-wef/3---resources/topics/a-n/biosolids/technical-resources/wef-fact-sheet-microconstituents-v25-aug-2017.pdf
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three management options could therefore be significantly impacted by the proposed rule, in ways
that EPA has failed to address.

Biosolids are nutrient-rich and high in organic matter, making them valuable to improve physical,
chemical, and biological properties of soils. In addition to being sustainable, land application is
often considered the most economical of biosolids management methods and can supplement or
replace the need for commercial fertilizer. PFOA and PFOS CERCLA hazardous substance
designations could severely curtail this sustainable biosolids management approach, however.

Absent more data on the levels necessary to protect human health and the environment, any
amount of PFOA and PFOS in biosolids could potentially lead to liability for utilities, farmers,
landowners, and any other party that could fall into one of CERCLA’s PRP categories based on their
land application of municipal biosolids. This chilling effect is unwarranted. Even though the levels of
PFOA and PFOS found in biosolids may ultimately not be found to create health or environmental
risks, the mere perception of risk and the threat of future liability as a PRP will reduce acceptance
of and demand for municipal biosolids use. In the absence of risk-based information, municipal
biosolids users could easily assume that the only safe level of PFAS substances in land-applied
municipal biosolids is zero, thereby placing the most sustainable method of biosolids management
available to municipalities across the country in serious jeopardy.

Land application of biosolids containing low levels of existing CERCLA hazardous substances has
occurred safely under federal and state regulations for decades. However, the widespread
presence and persistence of PFAS substances coupled with the lack of known standards for
exposure, cleanup thresholds, and remediation strategies puts this vital longstanding public health
practice at risk. NACWA urges EPA to move expeditiously to complete its PFAS biosolids risk
assessment, which can provide clarity and guide ongoing land application where appropriate.
NACWA likewise encourages EPA to develop effluent limitations guidelines and pretreatment
standards as appropriate so that POTWs can leverage their CWA industrial pretreatment programs
for targeted reductions in industrial loading to their systems and, ultimately, municipal biosolids.
Until these assessment and control steps are completed, the designations as proposed could have
unacceptable impacts on this critical biosolids management practice.

Moreover, a reduction in land application will undoubtedly lead to greater demand for landfills.
This is already the outcome seen in Maine, where a ban on the land application of municipal
biosolids — prior to the completion of any PFAS risk assessments and without any efforts to
understand the scope of the issue (e.g., presence or concentration) or landfill capacity —is
increasing disposal costs significantly. Municipalities will increasingly be left searching for
alternative biosolids management options. Often this means hauling biosolids daily great distances
to the few landfills that will accept them. The proposed CERCLA designations would exacerbate
these issues nationwide, as well as lead to increased truck traffic and greenhouse gas emissions. 3

23 |In addition to decreasing vehicle emissions from hauling practices, organic waste composting can also significantly
reduce methane emissions resulting from decomposing organic waste in landfills, thereby helping to achieve critical
greenhouse gas goals.



NACWA Comment on EPA-HQ-OLEM-2019-0341
November 7, 2022
Page 14 of 23

There is also no guarantee that landfills will continue to accept materials containing PFAS
substances considering the proposed designations. 2

A swing toward increased landfilling may also lead to other environmental harms and injustices.
Landfills are often located in areas that are relatively socioeconomically disadvantaged. By
necessitating increased landfilling, the proposed designations would likely increase disposal in
these communities.

Nor is landfilling a panacea; it unfortunately does not eliminate PFAS substances permanently from
the environment. Many landfills in fact send their leachate, which can contain PFAS, back to POTWs
for treatment, thereby perpetuating the persistence of PFAS substances in the environment and in
the systems of public clean water agencies.

The final alternative which some communities use to manage biosolids, sewage sludge incinerators
(SSls), will likewise be impacted by the proposed designations. Extensive regulation of SSls has led
many communities to move away from incineration in recent decades, resulting in a steep decline
in incineration capacity. While incineration could provide an alternative biosolids management
option should land application and landfilling become less available to communities —and is in fact
being studied for its potential to destroy PFAS chemicals — ramping up incineration would not be
quick, inexpensive, or easy to permit.

And, importantly, regardless of which biosolids management methods may remain available to
municipalities in light of the proposed designations, the simple fact is that communities cannot
easily shift from one method to another. Clean water utilities have invested in local and regional
facilities and infrastructure to support biosolids management, and entered into contracts with
haulers, farmers, and other recipients for their use and transport. Biosolids are generated 24 hours
a day, 365 days of the year, by all communities — there is no way to stop the flow into the system.
Communities must be given the time and tools to address the challenge without being faced with
unprecedented and patently unfair CERCLA liability in the interim.

Reporting Considerations

NACWA does not expect that clean water agencies will commonly exceed the statutory default 1
pound over a 24-hour period Reportable Quantity (RQ), given the low levels of PFAS typically being
found by the monitoring efforts for influent, effluent, and biosolids currently underway. However,
this situation will be highly site-specific. Further, while the proposed RQ appears straightforward,
EPA must clarify how reporting for PFAS releases will apply to POTWs and MS4s.

24 Because the proposal likewise creates legal risks for landfills, it may also lead to Subtitle D landfills refusing to accept
materials known or suspected to contain PFAS compounds. Such an outcome would not only increase the distances
biosolids may have to be transported, but also further tax the limited number of Subtitle C landfills throughout the
country. As such, the proposal could create situations where public clean water agencies cannot find places to bring
their biosolids, or are faced with limits on tonnage that landfills can accept.
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As noted throughout these comments, while clean water utilities are passive receivers of PFAS
substances, they can nevertheless “release” or “dispose” of them for purposes of CERCLA through
their stormwater, wastewater, and biosolids management operations. Should EPA finalize the
proposed designations, it must provide POTWSs and MS4s with clear guidance on how these
potential releases will be evaluated and reported under CERCLA and the Emergency Planning and
Community Right-to-Know Act (EPCRA).

EPA must provide information on how a public clean water agency should consider simultaneous
releases from a number of different points in its treatment plants and across collection systems
that might span miles. Should these releases be combined and evaluated against the reportable
guantity, or should each release point be considered separately? For MS4s, should each outfall be
considered separately, or is the RQ cumulative over the entire stormwater management system?
Wastewater and stormwater collection and treatment systems are constructed and managed in a
wide variety of ways, and EPA will need to construct clear guidance for all types of systems,
including both combined sewer systems and separate sewer systems.

Additionally, because public clean water agencies do not control how much PFAS is released into
their sewer and stormwater systems, determining quantities of PFAS in any given discharge from
those systems is not easy. Nor can a public clean water agency anticipate “immediate” analytical
results necessary to support what EPA has previously determined is timely reporting under CERCLA
if a release occurs. Because of the delay in receiving analytical results necessary to determine
whether an RQ release has occurred, EPA must also acknowledge that timely reporting of a PFAS-
containing release under CERCLA may be separated in time from the actual release triggering the
report.

EPA must also provide information for POTWs and MS4s on how to determine or estimate PFOA
and PFOS quantities in discharges. Will monitoring and testing be required for every discharge, or
can quantities be estimated based on previous, representative samples? How will more consistent
discharges over time, such as the effluent discharge at a treatment plant, be considered compared
to one-time or periodic discharges, such as a separate or combined sewer overflow? Should each
biosolids land application event be considered separately, and how should PFAS quantities in
biosolids be monitored and calculated? These are key considerations for public clean water
agencies that will impact their compliance capabilities and the investments needed for monitoring
and analysis.

EPA must also specify if and how reporting requirements for continuous releases may apply to
effluent discharges from POTWs and MS4s. Although the effluent discharge at a treatment plant is
likely to be stable in rate over time, the amount of PFAS in the effluent may fluctuate depending on
the influent to the sewer system. Likewise, effluent discharges from MS4s can be highly variable
depending on precipitation, further complicating the notion of continuous release reporting.

Legal Considerations if the Proposed Listings Are Finalized

The proposed listings will subject clean water agencies — and therefore the community at large — to
unprecedented legal liability and costs that EPA must better assess before moving forward. EPA
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acknowledges in the proposal that its “indirect impacts” include legal liability and costs stemming
from cleanup actions undertaken or mandated by EPA, as well as those undertaken voluntarily by
other parties. However, in addition to providing at best a cursory analysis of what such costs could
entail, the proposal also blatantly mischaracterizes their application to clean water utilities.

Specifically, the proposal states that “EPA and delegated agencies could recover PFOA and PFOS
cleanup costs from potentially responsible parties, to facilitate having polluters and other
potentially responsible parties, rather than taxpayers,?® pay for these cleanups.”?® As explained in
detail in other sections of these comments, however, by virtue of their activities related to
protecting human health and the environment through the management and treatment of
stormwater and wastewater, local clean water agencies fall under CERCLA’s definition of
“potentially responsible parties.” As their name would suggest, these public clean water agencies
are owned and funded by the public — the very taxpayers the proposal states will not be
responsible for such cleanup costs.?’

Any imposition of legal liability and cleanup costs on public clean water agencies could therefore
cause significant affordability challenges for communities throughout the country. It is imperative
that EPA transparently and comprehensively assess the potential legal implications of the proposed
listings on public wastewater and stormwater utilities. Unfortunately, those implications could be
staggering.

V. The Economic Analysis Fails to Consider the Significant Costs the Proposed
Designations Will Impose on Public Clean Water Agencies

The proposal fails to include an assessment of the potential remediation costs for PFOA and PFOS
cleanups which, as discussed above, could be passed on to local communities and public clean
water utility ratepayers. EPA acknowledges that any costs stemming from eventual PFOA and PFOS
cleanups are impossible to quantify due to “numerous, significant uncertainties” surrounding issues
such as “how many sites have PFOA or PFOS contamination at a level that warrants a cleanup
action; the extent and type of PFOA and PFOS contamination; the incremental cost of assessing and

25 NACWA notes that, on its face, this statement is simply untrue. While EPA may have a policy against bringing CERCLA
actions against residential property owners, they can certainly be PRPs under CERCLA. See the U.S. Supreme Court’s
2020 decision in Atlantic Richfield v. Christian, 140 S. Ct. 1335 (2020), in which the Court held that homeowners whose
properties were impacted by contamination from a nearby Superfund site were PRPs. While the Court indicated that
the homeowners were likely eligible for either an innocent landowner or third-party defense, they nevertheless did
meet the statutory definitions for PRPs. There is nothing to say that a homeowner could not be liable for releases of
PFOA or PFOS they cause on their own property (or that they send to a landfill, public sewer system, etc.).

26 87 Fed. Reg. 54415 at 54418 (emphasis added).
27 The public itself funds the budget for clean water agencies through rates and fees charged to them as utility

customers, and in some instances clean water agencies receive funding through local governments, which in turn
generate that revenue through activities such as the collection of local property taxes.
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remediating the PFOA and/or PFOS contamination; and the cleanup level required for these
substances.”?8

Put another way, EPA is essentially admitting that it is very difficult to estimate the costs of
remediating substances that may be found in trace quantities nearly everywhere but that, at
present, no one knows how to remediate, or even to what levels they should be remediated in
order to protect human health in the environment. While this is undeniably true, should EPA
nevertheless determine that it is appropriate to finalize the designations, it must fill in these sizable
data gaps. EPA cannot excuse itself of its duty to assess what the impacts of its actions will be; local
public clean water agencies will have no such luxury.

Importantly, without an assessment of potential removal and remediation costs, it is impossible for
the regulated community to determine the scope of its potential legal liabilities stemming from the
proposed designations. CERCLA Section 121(a) generally requires that removal and remediation
actions necessitated under CERCLA achieve acceptable levels of exposure that would be protective
of human health and the environment. While cleanup requirements can vary widely from site to
site, CERCLA Section 121(d) broadly requires that cleanups comply with applicable, relevant, and
appropriate requirements (ARARs), which typically include federal and state standards,
requirements, or other criteria related to the hazardous substances present at the site.

If EPA moves to finalize the proposed hazardous substance designations for PFOA and PFOS despite
the current absence of such standards, requirements, and criteria, it should, at a minimum,
acknowledge the significant and unpredictable legal risks those designations will expose
municipalities to.

The Agency’s Cursory Examination of the Legal Liability the Proposal Could Impose on Public
Agencies Is Inadequate

CERCLA imposes potential strict, joint and several, and retroactive legal liability on parties
responsible for releases of hazardous substances. While EPA’s proposal acknowledges this scheme
in passing, a closer examination of its potential ramifications for clean water agencies is warranted.

As the proposal notes, EPA may list sites on the National Priorities List (NPL) and seek to have PRPs,
including public clean water utilities, reimburse the government for the cleanup activities at those
sites. Pursuant to CERCLA Section 106, EPA may also exercise its “abatement” authority to compel
responsible parties to themselves respond to hazardous substance releases that may endanger
public health and welfare or the environment. Section 106 allows EPA to avoid depleting its
Superfund resources to finance cleanups and instead require PRPs to pay for the cleanups from the
beginning.

The proposal fails to acknowledge, however, that the designations would very likely lead to the
reopening of existing NPL site cleanup plans for purposes of adding PFOS and PFOA remediation or
removal responses. Considering the ubiquity of PFAS chemicals, as well as the lack of knowledge

28 87 Fed. Reg. at 54423.
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concerning how or to what levels they may need to be remediated, the costs resulting from such
reopeners alone could be staggering, to say nothing of the costs associated with new NPL listings
based on PFOA or PFOS contamination.

EPA has indicated that, as a general matter, it does not intend to seek significant costs from public
clean water agencies related to PFOA and PFOS response actions. NACWA appreciates and
encourages EPA’s efforts aimed at limiting the CERCLA-related costs imposed on public utilities due
solely to their provision of clean water services. However, it is important for EPA to acknowledge
that, should the proposed designations of PFOA and PFOS as CERCLA hazardous substances be
finalized, the Agency will have limited authority to shield local agencies from the potentially
massive amounts of liability stemming from those designations.

In the case of NPL-listed sites, it is true that EPA has the authority to enter into settlement
agreements with clean water utilities (which must be approved by a court) limiting their financial
responsibility for a cleanup and precluding other PRPs from bringing contribution claims against
them for that cleanup.?® But even in such instances, utilities could — and often do — still spend
significant amounts of public dollars during the years (if not decades) it can take to litigate such
suits, including costs related to proving their own de minimis contributions or other defenses
against liability. Such costs will be difficult for any utility to bear, but for smaller utilities or those
serving disadvantaged communities, they can preclude spending on vital infrastructure
improvements or community revitalization efforts. EPA‘s economic analysis for the rule does not
take into consideration these potentially significant costs on local governments.

Moreover, while the proposal focuses on NPL sites, another major source of liability clean water
utilities throughout the country will face should PFOA, PFOS, or any other PFAS substance be listed
as a CERCLA hazardous substance are cost recovery actions for cleanups not compelled by EPA.
CERCLA Section 107(a) enables private parties to recover the costs of cleaning up a contaminated
site from liable parties if the costs are “necessary” and the cleanup is “consistent with the national
contingency plan.” Notably, the liability imposed on PRPs under Section 107(a) is joint and several,
meaning that any party (including one that is itself a PRP) voluntarily undertaking a cleanup effort
can seek to recover all the expenses incurred from any single other PRP. And any person who
incurs qualifying cleanup costs can avail themselves of this remedy.

Given the negative public perception surrounding lands that are contaminated with designated
hazardous substances, as well as the sheer volume of land that may be found to contain PFOA and
PFOS, it is very likely that any final designations will spur private cleanup actions. However, because
such cleanups must be in substantial compliance with potentially applicable requirements and of
“CERCLA quality,” as with potential liability for NPL cleanups, it is impossible for municipalities to
predict with any accuracy the potential scope of liability Section 107(a) could impose in the context

2% Under CERCLA Section 113, parties that are settling or have settled their own liability with the government can bring
contribution claims against other PRPs. Clean water utilities can, and often do, get brought into such contribution
actions by other PRPs. Unless and until a successful settlement agreement is entered into between EPA and a clean
water utility that precludes other contribution claims, a clean water utility will have the same potential liability in such
suits as all other PRPs.
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of PFAS cleanups absent a much more robust analysis on the part of EPA concerning remediation
and removal measures.

It should also be noted that CERCLA Section 114(a) clarifies that CERCLA does not “preempt any
State from imposing any additional liability or requirements with respect to the release of
hazardous substances within such State.” Many states have their own CERCLA-equivalent laws, and
some of those state laws contain provisions that will be automatically triggered if PFOA or PFOS
become designated as hazardous substances under CERCLA. Likewise, many state programs include
voluntary cleanup programs. A hazardous designation for PFOA and PFOS would likely also result in
the reopening of many of these previously voluntarily remediated sites which, in light of the
designations, may no longer meet the state program requirements for approval and liability
releases. While the proposal fails to discuss these impacts of the proposed designations, clean
water utilities in states with such laws can face compounded liability.

EPA’s Position that it is Statutorily Precluded from Considering Costs is Flawed: the Agency Must
Consider the Costs of the Proposed Designations

The proposal states that CERCLA Section 102(a) precludes EPA from taking costs into account in
designating hazardous substances. According to EPA, by establishing the standard for a “hazardous
substance” designation as a finding by EPA that a substance “may present substantial danger to the
public health or welfare or the environment,” Congress omitted consideration of cost as either a
required or a permissible factor. The Agency also claims that “as a matter of common sense” a
hazardous determination “does not naturally lend itself to considerations of cost,” but rather only
“scientific and technical considerations.” Both assertions lack merit.

Section 706(2)(A) of the Administrative Procedure Act (APA) instructs courts reviewing regulations,
including those promulgated by EPA, to invalidate actions found to be “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with the law.” The proposed designations could
lead to huge swaths of the American landscape being legally designated as “contaminated” and
subject to remediation standards no one yet knows how to determine, measure or achieve. To use
the Agency’s parlance, “as a matter of common sense,” EPA’s failure to consider the costs and
associated impacts to the public of such an action is both arbitrary and capricious.3? EPA’s position
is not grounded in the tenets of statutory construction or other well-established legal doctrines; to
the contrary, the Agency’s decision to bury its head in the sand and cherry-pick the data it
considers while ignoring the true ramifications of its actions is the very definition of arbitrary and
capricious action.

Surely, absent an express mandate from Congress, an Agency cannot be legally precluded from
considering whether its actions will turn every individual running a nonstick pan or waterproof
jacket through the wash into a CERCLA PRP? Whether land values throughout the U.S. will be
negatively impacted by a newfound “contaminated” label? Whether low-income communities will

30 EPA‘s position also appears to be at odds with the Office of Management and Budget’s determination that the
rulemaking is economically significant.
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have to pay higher water, sewer and stormwater rates because their local clean water utility will be
forced to finance downstream cleanups it did not cause?3!

Even assuming for the sake of argument that EPA were statutorily precluded from considering
monetary costs when making a hazardous determination, why do the “scientific and technical”
considerations the Agency acknowledges it can look to not include the current lack of validated
methods for PFAS disposal and destruction, or the lack of scientific determinations concerning the
levels of PFOA and PFOS in air, soils, and water protective of human health and the environment?
Removal and remediation plans lie at the heart of CERCLA,; it is unclear to NACWA how the Agency
can deem their costs and feasibility irrelevant in the present action.

NACWA also cannot help but point out the irony of the position that the Agency cannot consider
the costs to certain entities of a rulemaking being promulgated under CERCLA — a statute with the
literal purpose of ensuring that environmental cleanup costs are borne by the appropriate parties.

EPA’s arguments concerning relevant Supreme Court caselaw likewise fall flat. The Agency likens
CERCLA Section 102(a) to Clean Air Act Section 109(b)(1), which governs EPA’s setting of national
ambient air quality standards (NAAQS). In Whitman v. American Trucking, the Court held that costs
could not be considered where the statute instructs EPA to base NAAQS on health effects
articulated in certain technical documents, “allowing an adequate margin of safety,” and ensuring
that the standards are “requisite to protect the public health.”

By contrast, the Agency argues that the Supreme Court’s decision in Michigan v. EPA actually
requiring the Agency to consider costs when determining whether to regulate air toxic emissions
from power plants where the statute mandates such regulation if EPA finds it is “appropriate and
necessary” is not applicable to CERCLA 102(a)’s language. As EPA notes, in Michigan v. EPA, “the
Supreme Court explained that ‘appropriate’ is a broad term that ‘includes consideration of all the
relevant factors’ and when read in the context of CAA section 112(n)(1)(A) requires ‘at least some
attention to costs.”

A closer inspection of the relevant text of CERCLA 102(a) reveals that the provision is, in fact, much
more akin to that considered by the Court in Michigan v. EPA, where consideration of costs was
deemed mandatory, rather than the one at issue in Whitman v. American Trucking.

In relevant part, CERCLA Section 102(a) states that EPA “shall promulgate and revise as may be
appropriate regulations designating as hazardous...substances which, when released into the
environment may present substantial danger to the public health or welfare or the environment...”
(emphasis added). Just as the air toxics provision determined by the Court in Michigan v. EPA to
require a consideration of costs, CERCLA Section 102(a) expressly instructs EPA to promulgate

31 NACWA notes that Congress proactively addressed similar concerns when it enacted the exclusion of petroleum from
CERCLA’s hazardous substance definition. Absent that exclusion, every home and tailpipe in America could come under
CERCLA’s purview, and administration would be impossible. Rather than applying CERCLA, EPA instead addresses
petroleum in ways that focus on the primary sources of the pollution, such as federal and state

for petroleum underground storage tanks.
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regulations where it finds doing so “appropriate.” The broader statutory context of ensuring that
responsible parties pay for environmental damages and Section 102(a)’s reference to broadly
protecting “public welfare” likewise support consideration of costs.

EPA is proposing for the first time to designate a substance as “hazardous” under CERCLA 102(a)
that is not a listed CWA hazardous substance or toxic pollutant, Clean Air Act hazardous air
pollutant, Resource Conservation and Recovery Act hazardous waste, or TSCA imminently
hazardous substance. As EPA itself notes, substances designated under the primary federal air,
water, waste and toxics laws are automatically designated under CERCLA, which itself is a statute
dedicated to funding cleanups based primarily on standards set by other environmental statutes.
Congress’ instruction to EPA to utilize CERCLA to make a substantive determination concerning the
hazardous nature of a substance when it has not seen fit to do so under any of the other
environmental statutes it implements only where it deems it “appropriate” to do so should, like the
provision in Michigan, be read to entail consideration of all relevant factors including costs.

Additionally, as in Michigan v. EPA, the question posed to the Agency in CERCLA Section 102(a) is
one of whether to regulate at all. By contrast, in Whitman v. American Trucking, the Court was not
addressing a provision from Congress leaving discretion to the Agency on whether or not to
regulate; rather, the provision at issue presumed Agency action and instead spoke to the “how” of
setting NAAQS. Costs are inherently relevant to the question of the appropriateness of a regulation,
even where they may not be to the issue of which requirements should be included in that
regulation.

EPA must fully consider the ramifications —including costs — of the proposed hazardous substance
designations on all stakeholders. As these comments point out, such potential implications for local
public clean water agencies are, in a word, significant. It is incumbent upon EPA from a legal, policy,
and public health standpoint to fully analyze and consider what the proposed listings will mean for
the clean water community, and to utilize its full statutory authority to mitigate any potential
negative impacts to the provision of safe, affordable clean water for communities across the
country.

V. Actions Needed Prior to the Designation of PFOA and PFOS As CERCLA Hazardous
Substances

Public clean water agencies stand ready to work with EPA and the states to address concerns
related to PFAS substances, including PFOA and PFOS. However, given the existing significant gaps
in the scientific record, lack of existing technology to safely manage or destroy PFAS, and constant
and ubiquitous introduction of PFAS substances into the environment, the proposed designations
of PFOA and PFOS as CERCLA hazardous substances could have significant negative ramifications
for public clean water utilities and the communities they serve. Prior to moving forward with the
proposal, EPA must take several actions which would go far towards the desired “polluter pays”
approach by mitigating these potential impacts and the affordability challenges they could lead to.

First, EPA must utilize its existing authority, including that found under TSCA, to stem the
introduction of PFAS substances, including PFOA and PFOS, into commerce and ultimately the
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environment by both industrial and domestic sources. Any mitigation and remediation efforts
undertaken pursuant to CERCLA would be substantially hampered if widespread use of domestic
products and industrial processes continue to release PFAS substances into our air, water, and soils.

Clean water utilities share EPA’s desire to ensure the appropriate cleanup of sites contaminated
with PFAS substances, but the Agency must turn off the source of the pollution before downstream
cleanups can have any real environmental impact. Robust source control measures, including those
limiting the domestic production and use of PFAS substances in commercial products, are a
necessary precursor to action under CERCLA. EPA must also continue to invest its resources in
researching and developing safe and efficient methods for managing and destroying PFAS
substances.

As noted above, EPA must also undertake a much more robust analysis of the potential costs —
including cleanup costs — that will be incurred by public clean water agencies because of the
proposed designations. It is essential that EPA take a holistic and fully informed approach to PFAS
regulation.

At present, initiatives from EPA’s various offices have the potential to curtail every existing method
of biosolids management available to wastewater utilities, including promising alternative
technologies such as pyrolysis. EPA must work with the clean water community, states, and its own
internal offices to develop PFAS strategies that achieve environmental objectives without putting
local clean water agencies in untenable positions. EPA has talked about a “whole of Agency
approach” to dealing with PFAS, but so far that has not been borne out in EPA’s proposed
regulations, as key program offices are not working with others to understand the potential
unintended consequences of regulatory actions. The proverbial buck cannot simply be passed to
local communities left with few if any acceptable options.

EPA must also update its regulations implementing CERCLA to provide as much relief as possible to
clean water agencies prior to designating PFAS substances as hazardous. Specifically, EPA should
promulgate a regulation formalizing the position it took in the preamble to the Part 503 biosolids
regulations that the land application of municipal biosolids — including those containing CERCLA
hazardous substances — constitutes the normal application of fertilizer and is therefore not a
“release” subject to CERCLA liability. Such a regulation is necessary to preserve the critical,
sustainable, and environmentally beneficial practice of biosolids land application. Should EPA
determine as part of its ongoing biosolids evaluation process that PFOA and PFOS measures are
necessary, EPA should implement them through changes to the Part 503 regulations.

EPA should also update its regulations at 40 CFR 117.12 to clarify that discharges made pursuant to
an NPDES permit from POTWs and municipal stormwater systems are “caused by events occurring
within the scope of relevant operating or treatment systems” for purposes of CERCLA. This
language is necessary to ensure that CERCLA’s “federally permitted release” exemption applies to
discharges from public clean water agencies at least on par with those from industrial dischargers.

Public clean water agencies also support EPA’s stated plan to develop technology-based limits for
various PFAS substances under the CWA and, as necessary, recommended water quality criteria.
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These time-tested, science-based approaches to pollution control have led to considerable
environmental achievements over the last 50 years of CWA implementation and should be EPA’s
primary method of addressing potential impacts to surface water resources from PFAS substances.

Finally, EPA should actively support the adoption by Congress of an exclusion for clean water
utilities from CERCLA’s strict liability scheme for potential “releases” or “disposal” of PFAS
substances. The statutory exclusion of public wastewater and stormwater utilities from CERCLA’s
categories of PRPs is necessary to protect the public, including low-income and overburdened
communities, from having to foot the bill for PFAS cleanups. Clean water utilities will play an
important role in addressing PFAS substances, but local communities should not have to bear the
costs of cleaning up pollution they did not cause and were themselves harmed by.

NACWA appreciates the opportunity to provide input on the proposed PFOA and PFOS hazardous
substance designations. Please contact NACWA'’s Chief Advocacy & Policy Officer, Nathan Gardner-
Andrews, at with any questions concerning these comments.

Sincerely,

A

Adam Krantz
Chief Executive Officer
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