September 21, 2018

DOL Proposed Rule — Expanding Apprenticeship and Employment Opportunities for 16 and
17-Year-Olds Under the FLSA (RIN: 1235-AA22) — Would Harm Nursing Home Residents

As advocates for nursing home quality and safety, we are deeply concerned about a proposed
regulation, now under OIRA review, that we believe would overturn a DOL requirement that
protects not only young nursing home workers but also elderly and disabled residents.

Revoking the 2011 DOL Field Memo that prohibits 16 and 17-year-old nursing assistants from
operating patient lifts by themselves would recklessly ignore research and experience and turn
over one of the most complicated and hazardous jobs in nursing homes to the least experienced
workers — those in the age group the National Institute for Occupational Safety and Health says
“lack the ability to recognize the risk associated with performing hazardous tasks, such as
handling and transferring patients.” * The most vulnerable and dependent patients in the
healthcare system would be at increased risk of injuries that cause pain, broken bones, medical
complications, increased disablement, hospitalization and frequently, death.

Two-thirds of nursing home residents depend on wheelchairs for mobility or are unable to walk
without extensive support from others. Twenty-two percent have contractures, which restrict
range of motion in joints due to deformity, disuse and pain, and 45 percent have dementia.?
Given these physical and cognitive limitations, many rely heavily or totally on assistance from
staff to transfer between their bed, chair, toilet or bath. A national survey of patient safety and
adverse events in the use of safe handling equipment concluded that “lifting and moving patients
with patient handling equipment should be considered a high risk process [for patients].” 3

The injuries to nursing home residents from mechanical lifts are documented primarily in annual
state survey reports, complaint investigations, newspaper articles and the FDA’s MAUDE
database; however, we are also fortunate to have the statement of Dr. Penny Shaw, a 16-year
resident of nursing homes, which she presented to OIRA August 28. Dr. Shaw’s written
statement is attached and provides cogent personal examples of why nursing assistants should
have experience that a 16 or 17-year-old cannot have acquired — even if one accepts unsupported
claims of nursing home providers that nurse aides always receive sufficient training to lift
patients safely.
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The following pages summarize reasons that revoking existing restrictions on teenagers
performing mechanical lifts, except when an assisting an adult worker at least 18 years old,
would be detrimental both to nursing home residents and teenage nursing assistants.

1. Operating patient lifts is hazardous for young workers. The same factors that make the
task risky for them also make it hazardous for their elderly patients, whose frailty and
comorbidities make falls a major cause of death.
In 2010, the Wage & Hour Division asked NIOSH to assess the risks to 16 and 17-year-olds
operating patient lifting devices. The NIOSH report concluded:
e Many teenage workers lack the physical strength to independently manipulate residents
when placing slings under them, or to safely manage devices with residents in them.
e Young workers greatly underestimate the dangers associated with hazardous tasks.
e Specific training alone is not sufficient to protect young workers from patient-lifting
injuries.*

2. If nursing home residents are dropped or mishandled, severe or fatal injuries can occur
because of frailty and health conditions that affect posture, balance and mobility, according
to the NIOSH report.

The 2011 report cited other factors, in addition to size and weight, that can contribute to the
complexity of lifting, moving or positioning residents:

Recent surgery,

Feeding tubes and other medical equipment,

Fragile skin or bones,

Limited range of motion or ability to assist with the transfer,

Inability to understand instructions,

Vision and hearing limitations,

Confusion, combativeness, propensity to lose balance or fall, and

Unexpected changes in behavior, weight-bearing ability or balance.>

3. Even if experience were not a critical factor in safe transfers, it is unlikely most teenage
nursing assistants receive sufficient initial instruction in resident assessment and correct
use of, and safe handling with, different types of mechanical equipment; it is even doubtful
adult workers assisting them do. Nursing assistants are among the most poorly trained
members of the workforce, with annual turnover rates averaging 70 percent.

Federal law requires only 75 hours of initial training — only 16 hours of which must be in a
clinical setting — for nursing assistants to learn all the skills they will be required to perform.
According to a study reported in The Gerontologist, more than 40 percent of nursing homes are
in states that require only the federal minimum of 75 hours of initial training. Only 8.7% of
nonprofit and 14.4% of for-profit nursing homes exceeded the mandatory annual minimum of 12
hours of inservice, which is associated with better care.® Training is often insufficient or not
actually provided to all nursing assistants. In January 2014, Arkansas cited an EI Dorado nursing
home for immediate jeopardy for failing to provide adequate supervision and training of CNAs
after a resident fell from a mechanical lift and sustained a laceration to the back of the head.’
Minnesota cited a nursing home for lack of proper staff training when a resident died in 2017
from injuries incurred while dangling from a mechanical lift that was attached to the ceiling.®



4. New federal nurse staffing data based on daily payroll records and resident census are
substantiating that nursing hours in most facilities are below accepted minimums — often
critically lower; that day-to-day staffing levels fluctuate significantly, especially on
weekends, leaving fewer nurses and nursing assistants to care for the same number of
residents, and that on some days, one-quarter of facilities do not have a registered nurse on
duty for even the single federally required eight-hour shift.®

Allowing understaffed nursing homes to assign inexperienced teenagers to handle hazardous
tasks by themselves, and not as a junior member of a two-person team where one of the workers
is 18 or over, would be ill-conceived and dangerous and should be proscribed, not sanctioned, by
federal regulators.

5. Expanding youth employment opportunities is a weak argument for allowing nursing
homes to use inexperienced 16 and 17-year-olds in unsafe, difficult and poorly paid jobs.
Under the proposed rule change, many young workers would find themselves:

e Given responsibility for a difficult and complex task that many mature adults fail at
because of insufficient training, lack of supervision, lack of staff support, mechanical
failures and administrative negligence.

e Made vulnerable to being held accountable for the injury or death of another person —
even if the accident was due to their lack of experience, strength and training and not
personal negligence.

e Being fired to mitigate their employer’s culpability and left with a blemished record that
could render them unemployable in healthcare or other fields. °

6. Even when there is convincing evidence that nursing assistants were culpable in an
injury — usually, because a worker did not follow the resident’s care plan or the
manufacturer’s instructions for a two-person transfer — administrators and supervisors
and even owners were often contributory or at fault.

Failure to provide or maintain equipment, provide training or maintain safe staffing levels or
professional supervision were often the ultimate cause of an injury or death. These problems
would be exacerbated if federal rules encouraged reliance on inexperienced teen nursing
assistants working alone. % 12

7. Nursing homes with lift injuries are often substandard in other care practices.
Failure to ensure safe handling during transfers is often a symptom of negligence in multiple
practices within the facility or its absentee owner or management company.

8. Last year, CMS gave nursing homes an 18-month moratorium on enforcement of
certain new Requirements of Participation designed to help them improve quality, staffing
and care practices and avoid adverse events — such as injuries and unnecessary deaths from
mishandling of mechanical lifts. Compliance with the new common-sense requirements
would provide administrators, supervisors and direct care staff essential information
needed for safe patient handling, and the industry’s request for a reprieve from
implementing the requirements strongly indicates that its members should not be given the
additional leeway to employ youthful workers with no experience to perform hazardous
procedures.* The new regulations require:



e Conducting a facility assessment to evaluate the care required by their residents and the
training, experience and skills needed by their staff.
e Implementing a baseline care plan for all residents within 48 hours of admission.
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