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December 10, 2018 

Attn: Mabel Echols 
Office of Information and Regulatory Affairs 
Office of Management and Budget 
725 17th Street NW 
Washington, DC 20503 
 
Re:  Review of Section 965 Proposed Regulations Under Executive Order 12866, 

RIN 1545-BO51 

Dear Ms. Echols: 

 We are writing on behalf of a client to bring certain issues to the attention of the 
Office of Information and Regulatory Affairs (“OIRA”) regarding the regulations recently 
proposed by the Department of the Treasury under Section 965 of the Internal Revenue Code, 
as amended by Congress in P.L. 115-97, which were published in the Federal Register on 
August 9, 2018, at 83 Fed. Reg. 39,514 (the “Proposed Regulations”).  A proposed final 
form of the Proposed Regulations was submitted to OIRA on December 6, 2018 for review 
pursuant to Executive Order 12866 (“Submitted Regulations”).  Executive Order 12866 
grants OIRA the authority to “reconsider the scope and implementation” of certain Treasury 
regulations if the regulations may “create a serious inconsistency or otherwise interfere with 
an action taken or planned by another agency,” “raise novel legal or policy issues” or “have 
an annual non-revenue effect on the economy of $100 million or more, measured against a 
no-action baseline.”  Given the novel legal and policy issues raised by the Proposed 
Regulations and in particular the fact that certain elements of the Proposed Regulations are in 
conflict with the text and purpose of Section 965, as further discussed below, we believe 
OIRA’s review is warranted.1  Indeed, the scope of the Proposed Regulations is broader than 
necessary to address the concerns identified by Treasury in promulgating them.    

Background 

On September 21, 2018, in response to the request for comments on the Proposed 
Regulations, we submitted a letter to Treasury regarding the proposed requirement that cash 
and cash equivalents held by certain former foreign corporations no longer in existence on 

                                                 
1 Because the Submitted Regulations have not been publicly released, we assume for purposes of this letter, unless 

otherwise indicated, that the Submitted Regulations are identical to the Proposed Regulations in all relevant respects. 
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November 2, 2017 or December 31, 2017 be included in the “aggregate foreign cash 
position” of a United States shareholder (such requirement, the “Proposed Rule”).  As we 
described in that letter, a copy of which is attached hereto as Exhibit A, we view the 
Proposed Rule to be an impermissible reading of Section 965 that is inconsistent with the text 
and purpose of Section 965  

On October 31, 2018, we met with Deputy Assistant Secretary of the Department of 
the Treasury Lafayette “Chip” G. Harter III, and other Treasury officials to discuss our 
September 21, 2018 submission.  At that meeting, Treasury explained that the Proposed Rule 
was intended to address certain concerns with potentially abusive transactions that taxpayers 
may have undertaken so as to reduce their “aggregate foreign cash position,” and thus the 
amount of tax required to be paid under Section 965.  Although these limited situations could 
reasonably be addressed by the regulations, we believe that the Proposed Rule is overly broad 
in scope in that it would capture transactions that are not abusive.  On November 2, 2018, we 
sent Treasury a letter proposing a narrow exception to the Proposed Rule, a copy of which is 
attached as Exhibit B.  This narrow exception would provide appropriate relief to taxpayers 
in specific circumstances outside the scope of Treasury’s concerns and, in our view, would 
significantly mitigate the Proposed Rule’s overbreadth and inconsistency with Section 965.  
If the Submitted Regulations require revisions to address the concerns raised in our 
September 21 letter and further described below, we encourage OIRA to consider this 
narrowly tailored proposal. 

Section 965 requires a deemed repatriation of accumulated, untaxed foreign earnings 
and profits (“E&P”) of “deferred foreign income corporations” (i.e., certain foreign 
corporations in existence on either November 2, 2017 or December 31, 2017 with deferred 
foreign earnings) and provides that offshore E&P invested in cash or cash equivalents are 
taxed at an effective rate of 15.5% and earnings in excess of the cash position—reinvested 
earnings—are taxed at an effective rate of 8%.  The statute accomplishes this result by 
providing the United States shareholders that are required to include such E&P in income 
with a deduction calculated as a function of such E&P and the excess of such E&P over their 
“aggregate foreign cash position.”   

Assuming the Proposed Rule is unchanged, our disagreement with Treasury is based 
on our reading of the definition of “aggregate foreign cash position” in Section 965(c)(3)(A) 
as requiring that the relevant foreign corporations (“specified foreign corporations” or 
“SFCs”) be in existence on November 2, 2017 or December 31, 2017 in order for their cash 
positions to be included in the “aggregate foreign cash position” of a United States 
shareholder.  By contrast, the Proposed Regulations provide that an SFC’s cash position is 
included in a United States shareholder’s “aggregate foreign cash position” even when the 
SFC did not exist on November 2 or December 31, 2017.2  Treasury’s reading is 
incompatible with the text of the statute as well as the underlying policy rationale, and is 

                                                 
2 Prop. Treas. Reg. § 1.965-1(f)(30)(iii), § 1.965-1(g) Ex. 7 (United States shareholder required to include in its 

aggregate foreign cash position the cash held by an entity in existence on November 2, 2015 but not on November 2, 2017 or 
after). 
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precluded by Supreme Court precedent mandating that the law be no more retroactive in 
effect than explicitly provided by Congress. 

Text of Section 965 and Conflicting Proposed Rule 

Under Section 965(c)(3)(A), a taxpayer’s aggregate foreign cash position is defined as: 

(3) Aggregate foreign cash position. For purposes of this subsection— 

(A) In general. The term “aggregate foreign cash position” means, 
with respect to any United States shareholder, the greater of— 

(i) the aggregate of such United States shareholder’s pro rata share of 
the cash position of each specified foreign corporation of such United States 
shareholder determined as of the close of the last taxable year of such 
specified foreign corporation which begins before January 1, 2018, or 

(ii) one half of the sum of— 

(I) the aggregate described in clause (i) determined as of the 
close of the last taxable year of each such specified foreign corporation 
which ends before November 2, 2017, plus 

(II) the aggregate described in clause (i) determined as of the 
close of the taxable year of each such specified foreign corporation 
which precedes the taxable year referred to in subclause (I) 

In this statutory language, the word “such” in the phrase “each such specified foreign 
corporation” refers back to the phrase “each specified foreign corporation” used earlier in the 
sentence.  Thus, for purposes of Section 965(c)(3)(A)(i), the United States shareholder takes 
into account its pro rata share of the cash position of a set of SFCs as of the close of the last 
taxable year of each such SFC that begins before January 1, 2018.  Sections 965(c)(3)(A)(ii)(I) 
and (II) both use the phrase “each such specified foreign corporation” without any 
intervening use of the term “specified foreign corporation.”  The use of the word “such” 
before a noun refers the reader back to a specific noun.  Because there is no intervening use 
of the term “specified foreign corporation,” the use of the word “such” in Sections 
965(c)(3)(A)(ii)(I) and (II) necessarily refers to each of the SFCs described in Section 
965(c)(3)(A)(i).  It follows ineluctably under the structure and text of the statute that the 
SFCs tested on the second cash measurement date (in Section 965(c)(3)(A)(ii)(I)) and first 
cash measurement date (in Section 965(c)(3)(A)(ii)(II)) must be SFCs in existence and owned 
by the United States shareholder on the final cash measurement date (in Section 
965(c)(3)(A)(i)).  

Under the Proposed Rule, an SFC’s cash position may be measured even if it was not 
in existence on the final measurement date:  
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(i) the final cash measurement date of a specified foreign 
corporation (the “Final Cash Measurement Date”) is the close of the last 
taxable year of the specified foreign corporation that begins before January 1, 
2018, and ends on or after November 2, 2017, if any;3 

(ii) the second cash measurement date of a specified foreign 
corporation (the “Second Cash Measurement Date”) is the close of the last 
taxable year of the specified foreign corporation that ends after November 1, 
2016, and before November 2, 2017, if any;4  

(iii) and the first cash measurement date of a specified foreign 
corporation (the “First Cash Measurement Date,”) is the close of the last 
taxable year of the specified foreign corporation that ends after November 1, 
2015, and before November 2, 2016, if any.5 

The Proposed Rule breaks the statutory link between SFCs measured on the final 
measurement dates and those measured on the earlier dates without explanation.  The 
preamble to the Proposed Regulations does not address the conflict between the Proposed 
Rule and the statute regarding testing specified foreign corporations on the First and Second 
Cash Measurement Dates that are not tested on the Final Cash Measurement Date.  Instead, 
the preamble misquotes the statute by deleting the word “such” preceding “specified foreign 
corporation” each time that term appears in the language relating to the two earlier 
measurement dates.  Here, in relevant part, is a comparison of the preamble’s statement of the 
rule to the text of the statute itself: 

 
aggregate foreign cash position means, with respect to any United States 
shareholder, the greater of  

(i) the aggregate of the United States shareholder’s pro rata share of 
the cash position of each specified foreign corporation of the United States 
shareholder determined as of the close of the last taxable year of such the 
specified foreign corporation that begins before January 1, 2018, or  

(ii) one half of the sum of (A) the aggregate described in clause (i) 
determined as of the close of the last taxable year of each such specified 
foreign corporation that ends before November 2, 2017, plus (B) the aggregate 
described in clause (i) determined as of the close of the taxable year of each 
such specified foreign corporation which precedes the taxable year referred to 
in subclause (A). 

                                                 
3 Prop. Treas. Reg. § 1.965-1(f)(24). 
4 Prop. Treas. Reg. § 1.965-1(f)(31). 
5 Prop. Treas. Reg. § 1.965-1(f)(25). 
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By misquoting the statute, Treasury avoids confronting the conflict between its 
Proposed Rule and the statute.  Moreover, the Proposed Rule extends the retroactive reach of 
the statute intended by Congress, which, as discussed in our September 21 letter, is in conflict 
with clear Supreme Court precedent applying a “traditional presumption” against retroactivity.  
The legislative history to Section 965, as described in our September 21 letter, also confirms 
that Congress intended that the aggregate foreign cash position of a United States shareholder 
be determined by reference to specified foreign corporations with a final cash measurement 
date—that is, those in existence on November 2 or December 31, 2017. 

Treasury’s Concerns Underlying the Proposed Rule 

In our October 31, 2018 meeting with Treasury officials, Treasury identified a 
particular scenario that the Proposed Rule was intended to address.  In the simplest form of 
that hypothetical scenario, a United States shareholder in 2017 was in control of two foreign 
corporations, Corporations A and B.  On November 1, 2017, the United States shareholder 
causes Corporation A to merge with and into Corporation B, with Corporation B surviving.  
Corporation A had a modest amount of cash at the time of the merger and significantly more 
cash at the time of each of the earlier measurement dates.  While the cash held by 
Corporation A would be taken into account with Corporation B’s cash for Corporation B’s 
final cash measurement date, Treasury’s concern as communicated to us was that the cash 
held by Corporation A at the time of the earlier measurement dates would not be taken into 
account.  The Proposed Rule, however, is far broader than necessary to address such a 
scenario.  For example, the Proposed Rule would also require that, if the United States 
shareholder of Corporation A had instead liquidated Corporation A and taken its E&P into 
income (taxed at a 35% rate), Corporation A’s cash at the earlier measurement dates would 
still be included for purposes of determining the rate of tax on any E&P of Corporation B 
included in income under Section 965.  That could have the economic effect of taxing 
Corporation A at a 42.5% rate on its earnings, a result incompatible with Congress’ intent to 
provide taxpayers with a preferential rate of tax on repatriated E&P.  The Proposed Rule is 
therefore not tailored to the scope of Treasury’s concerns and produces inappropriate results 
in common situations, clearly in tension with the intent of Congress. 

A Narrowly Tailored Rule Addresses Treasury’s Concerns 

In contrast to the Proposed Rule, a rule narrowly tailored to address Treasury’s 
concern would avoid any conflict with the statute and would not result in a retroactive 
application broader than Congress intended.  Indeed, Congress long ago passed legislation 
addressing the concept of corporate successors in a manner which provides Treasury the 
authority to address its concerns in a tailored fashion.  In the first chapter of the first title of 
the United States Code, which includes general rules of construction applicable to “any Act 
of Congress,” Congress provided, at section 5, that the use of the word “company” or 
“association,” “when used in reference to a corporation, shall be deemed to embrace the 
words ‘successors and assigns of such company or association,’ in like manner as if these 
last-name words, or words of similar import, were expressed.”  If corporations are deemed 
under the Code to refer to their successors, then logic suggests that a corporation’s 
predecessors may also be captured when Congress uses the word corporation.  A revision to 
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the Proposed Rule that would require that an SFC have a final cash measurement date (i.e., be 
in existence on either November 2 or December 31, 2017) in order for its cash position to be 
measured on prior dates, but which would include for the purpose of prior measurement dates 
the cash positions of its predecessor corporations, would therefore be consistent with the 
scope of the statute and alleviate Treasury's concerns. 

The proposal included in our November 2 letter would also, at least in significant part, 
address the statutory conflict and overly broad retroactive effect of the Proposed Rule. That 
proposal would exclude, for purposes of the definition of aggregate foreign cash position with 
respect to a United States shareholder, a foreign corporation the assets of which were, prior to 
November 2, 2017, acquired by such United States shareholder in a transaction described in 
Treasury Regulation section l.367(b)-3(a). This proposal would therefore provide relief for 
certain taxpayers that repatriated their foreign cash and earnings prior to November 2. 
Although questions may still arise in other scenarios as to the overall rule ' s consistency with 
the statute, the narrowed scope of the rule under our proposal would eliminate many potential 
disputes and provide necessary relief to the taxpayers most unfairly affected by the Proposed 
Rule. 

A vishai Shachar 
212 450 4638 
avishai.shachar@dpw.com 

Respectfully submitted, 

Davis Polk & Wardwell LLP 

Mario .T. Verdolini 
2124504969 
mario.verdolini@dpw.com 

William A. Curran 
212 450 3020 
william.curran@dpw.com 
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cc: Kristin Hickman 
  Special Advisor 
  Office of Information and Regulatory Affairs 

 
 Christine Kymn 
 Special Advisor 

  Office of Information and Regulatory Affairs 
 
 Shagufta Ahmed 
 Policy Analyst, Information Policy Branch 
 Office of Information and Regulatory Affairs 
 
 Terry Stratton 
 Program Examiner, Treasury Branch, General Government Programs 
 Office of Information and Regulatory Affairs 
 

Christopher Mufarrige 
Attorney Advisor, Office of the Inspector General 

 Office of Information and Regulatory Affairs 
 
Dominic Mancini 
Deputy Administrator 
Office of Information and Regulatory Affairs 
 
Paul Ray 
Associate Administrator 
Office of Information and Regulatory Affairs 
 
Victoria Allred 
Program Examiner, Treasury Branch, General Government Programs 
Office of Management and Budget 
 
Lafayette “Chip” G. Harter III 
Deputy Assistant Secretary (International Tax Affairs) 
Department of the Treasury 

 
 Douglas Poms 
 International Tax Counsel 
 Department of the Treasury 
 

 Brenda Zent 
 Special Advisor to the International Tax Counsel 
 Department of the Treasury 
 

 Lindsay Kitzinger 
 Attorney Advisor 
 Department of the Treasury 



Exhibit A 

Comment letter dated September 21, 2018  
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Exhibit B 

Letter dated November 2, 2018 



Davis Polk 
Davis Polk & Wardwell LLP 212-450-4000 
450 Lexington Avenue 
New York , NY 10017 

November 2, 2018 

Lafayette "Chip" G. Harter III 
Deputy Assistant Secretary (International Tax Affairs) 
Office of the International Tax Counsel 
Department of the Treasury 
1500 Pennsylvania Avenue, NW, Room 3058 
Washington, DC 20220 

New York 
Northern California 
Washington DC 
Sao Paulo 
London 

Paris 
Madrid 
Tokyo 
Beijing 
Hong Kong 

Re: October 31 , 2018 meeting and proposals to address the issues discussed therein and 
in our September 21 letter 

Dear Mr. Harter: 

We are writing to thank you for meeting with us on Wednesday to discuss the 
regulations recently proposed under Section 965 as amended by Congress in P.L. 115-97, 
which were published in the Federal Register on August 9, 2018, at 83 Fed. Reg. 39,514 (the 
"Proposed Regulations"). 

To follow up on the discussions in our meeting, we are attaching on behalf of a client 
a proposal that seeks to provide relief for taxpayers from the approach adopted by the 
Proposed Regulations in a narrowly tailored fashion to address the circumstances where a 
foreign corporation was repatriated into a domestic corporation prior to November 2, 2017 in 
a transaction governed by Section 3 81. 

We look forward to discussing further these proposals with you. 

A vishai Shachar 
212 450 4638 
avishai.shachar@dpw.com 

Mario J. Verdolini 
212 450 4969 

Respectfully submitted, 

~J~ Po~~ ~J,( iLP 
Davis Polk & Wardwell LLP 

William A. Curran 

mario. verdolini@dpw.com 
212 450 3020 
william.curran@dpw.com 



cc: Douglas Porns 
International Tax Counsel 
Department of the Treasury 

Brenda Zent 
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Special Advisor to the International Tax Counsel 
Department of the Treasury 

Lindsay Kitzinger 
Attorney Advisor 
Department of the Treasury 

Gary Scanlon 
Attorney Advisor 
Department of the Treasury 

Jason Yen 
Attorney Advisor 
Department of the Treasury 

Marjorie Rollinson 
Associate Chief Counsel (International) 
Internal Revenue Service 

Daniel McCall 
Deputy Associate Chief Counsel 
Internal Revenue Service 

John Merrick 

November 2, 2018 

Senior Level Counsel, Office of Associate Chief Counsel (International) 
Internal Revenue Service 

Raymond Stahl 
Special Counsel , Office of Associate Chief Counsel (International) 
Internal Revenue Service 

Leni C. Perkins 
Attorney Advisor, Office of Associate Chief Counsel (International) 
Internal Revenue Service 

Karen J. Cate 
Tax Law Specialist, Office of Associate Chief Counsel (International) 
Internal Revenue Service 

Brent J. McIntosh 
General Counsel 
Department of the Treasury 

Brian Callanan 
Deputy General Counsel 
Department of the Treasury 



Section 965 Regulations:
DPW Proposal to Limit Scope of Foreign Cash Rule

§ 1.965-1(f)

(45) Specified foreign corporation—

(i) General rule. Except as provided in paragraphparagraphs (f)(45)(iii) or
(f)(45)(iv) of this section, the term specified foreign corporation means—

(A) A controlled foreign corporation, or

(B) A foreign corporation of which one or more domestic corporations is a
United States shareholder.

(ii) Special attribution rule. Solely for purposes of determining whether a foreign
corporation is a specified foreign corporation within the meaning of section
965(e)(1)(B) and paragraph (f)(45)(i)(B) of this section, stock owned, directly or
indirectly, by or for a partner (tested partner) will not be considered as being
owned by a partnership under sections 958(b) and 318(a)(3)(A) and § 1.958-
2(d)(1)(i) if the tested partner owns less than five percent of the interests in the
partnership’s capital and profits. For purposes of the preceding sentence, an
interest in the partnership owned by another partner will be considered as being
owned by the tested partner under the principles of sections 958(b) and 318, as
modified by this paragraph (f)(45)(ii), as if the interest in the partnership were
stock.

(iii) Passive foreign investment companies. A foreign corporation that is a passive
foreign investment company (as defined in section 1297) with respect to a United
States shareholder and that is not a controlled foreign corporation is not a
specified foreign corporation with respect to the United States shareholder.

(iv) Certain repatriated foreign corporations. For purposes of determining the
aggregate foreign cash position of a section 958(a) U.S. shareholder under
paragraph (f)(8) of this section and the consolidated group aggregate foreign cash
position (as defined in § 1.965-8(f)(4)) of the consolidated group of which such
section 958(a) U.S. shareholder is a member, a foreign corporation the assets of
which were, prior to November 2, 2017, acquired by such section 958(a) U.S.
shareholder in a transaction described in § 1.367(b)-3(a) is not a specified foreign
corporation.




