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Dear Sir/Madam:

This letter provides the public comments of the Acan Petroleum Institute (“API”), the
International Association of Geophysical Contrast¢iAGC”), and the Offshore Operators
Committee (“OOC”) (collectively, “the Associations’in response to the National Marine
Fisheries Service’s (“NMFS” or “the Service”) 12-ntb finding that the Gulf of Mexico (“GoM”)
Bryde’s whale is taxonomically a subspecies ofBhgde’s whale and meets the definition of an
endangered species under the Endangered Speci€E84t").! As further explained below, the
scientific evidence does not support designatingd8s whales in the GoM as a separate
subspecies of the Bryde’'s whale, and even if it didormation and evidence support the
conclusion that the alleged threats to the Bryddiale are not so severe as to place it in danger
of extinction throughout all or a significant porti of its range. In fact, there is no statutory or
scientific rationale to consider Bryde’s whalesghe GoM separately from the abundant global
population of Bryde’s whales. The best availablidence demonstrates that listing is not
warranted.

The Associations appreciate the opportunity to ie@this information and analysis. We
hope and expect that NMFS will give close consiti@naof the comments set forth below.
Because these comments are somewhat lengthy, wel@imelow a table of contents identifying
the location of each heading and subheading.

181 Fed. Reg. 88,639 (Dec. 8, 2016).
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INTRODUCTION

A. The Associations

APl is a national trade association representingr &40 member companies involved in
all aspects of the oil and natural gas industryPI'&A members include producers, refiners,
suppliers, pipeline operators, and marine transpgras well as service and supply companies that
support all segments of the industry. APl memlmnganies are leaders of a technology-driven
industry that supplies most of America’s energymuts more than 9.8 million jobs and 8% of
the U.S. economy, and since 2000 has investedyrgttillion in U.S. capital projects to advance
all forms of energy, including alternatives.

IAGC is the international trade association repmdeg companies that provide

geophysical services, geophysical data acquisitegismic data ownership and licensing,
geophysical data processing and interpretationaaadciated services and products to the oil and
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gas industry. IAGC member companies play an iatlegre in the successful exploration and
development of offshore hydrocarbon resources tiirothe acquisition and processing of
geophysical data.

OOC is an organization of 47 producing companieksédnservice providers to the industry
who conduct essentially all of the Outer ContineBtzelf (“OCS”) oil and gas exploration and
production activities in the GoM. Founded in 194& OOC is a technical advocate for the oil
and gas industry regarding the regulation of offshexploration, development, and production
operations in the GoM.

The Associations may be impacted by designationhef GoM Bryde’s whale as an
endangered subspecies because a number of theiberemnaintain significant offshore and
shore-side operations in the GoM that could beesulip increased regulatory constraints and
delays that are neither justified nor necessaryerfcetacean in the GoM is already protected
under the Marine Mammal Protection Act (“MMPA”), a&ll as a number of other domestic and
national statutes, treaties, and conventions. mémbers of our Associations work closely with
federal agencies to ensure that potential impattspecies are mitigated.

Together, the members represented by these Assosigirovide a tremendous economic
benefit to the region that is expected to contimie the future. In 2010, at the height of oil and
gas development in the GoM, the industry suppo2@,000 jobs; by 2035, despite existing
moratoria on and challenges to production, oilgasldevelopment is expected to provide 215,000
jobs in the GoM states and 230,000 jobs nationwidd.he Bureau of Offshore Energy
Management (“BOEM”) expects that the GoM programldasupport as many as 250,000 jobs
and as much as $15 billion in labor incomé&.he federal government could accrue as much as
$945.5 billion in bonus bids, rental payments, enlty payments.

B. Summary of Comments

As set forth in detail in Section Il of these commtsg NMFS’s 12-month finding
incorrectly determined that Bryde’s whales in theMGrepresent a new subspecies, and that this
population warranted listing under the ESA.

2 Quest Offshore Resources Inc., The State of tigh@fe U.S. Oil and Gas Industry: An In-Depth Stadythe
Outlook of the Industry Investment Flows  Offshore 4 4 (Dec. 2011), available at
http://www.api.org/~/media/files/news/2012/the%20s%62001%20the%200ffshore%20us%200il%20and%20gas%
20industry.pdf?la=en.

3 Quest Offshore Resources, Inc., The Economic Bsnafincreasing U.S. Access to Offshore Oil aratudal Gas
Resources in the Easter Gulf of Mexico 12 (Noven#8drd),available athttp://www.api.org/~/media/Files/Oil-and-
Natural-Gas/Exploration/Offshore/Eastern-Gulf-OGC&fomic-Benefits-of-Increasing-US-Access-to-Offshior
Oil-Natural-Gas-Resources-in-Eastern-GoM.PDF.

4 U.S. Department of the Interior, Bureau of Enévtgnagement, OCS EIS/EA BOEM 2016-060, Outer Contale
Shelf Oil and Gas Leasing Program: 2017-2022: Rimagrammatic Environmental Impact Statement 4-2Q%.
2016),available athttp://boemoceaninfo.com/u/fpeis/fpeis_volumelpdfeinafter OCS OGLP 2017-2022].
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Bryde’s whales in the GoM are not a new subspeeaias,it is beyond NMFS’s authority
to create a new subspecies for purposes of listimder the ESA. Bryde’s whales are not
recognized as a subspecies by any relevant saebbfly, nor has party even petitioned to
recognize GoM Bryde’s whales as a new subspecld® best scientific information available
suggests that Bryde’'s whales are physiologicallgrphologically, and behaviorally indistinct
from all other Bryde’s whale populations. Whileetl is some evidence that Bryde’s whales in
the GoM exhibit some genetic differences from Bigdehales in other oceans, there is very little
data to suggest that Bryde’'s whales are distirmnhfcontiguous populations. In fact, the only
genetic test of Bryde’s whales in the eastern NAtthntic found that the whales were genetically
indistinct from samples taken in the GoM.

NMFES’s unique conclusion of the taxonomic statuByide’s whales in the GoM is taken
from its Status Review Team (“SRT”). The SRT’'s clasion is based, in its entirely, on a single
study conducted by an SRT member, which was chenizetl at the time as “preliminary,” and
which found evidence only that Bryde’s whales i@ @oM were genetically distinct from Bryde’s
whales off Japan.

The SRT attempted to bolster its taxonomic conchsby soliciting an opinion from the
Society for Marine Mammalogy’s Taxonomy Committbet provided the Committee with so
little information there is no way it could credillender a credible taxonomic assessment. And
given the participation of several SRT and NMF3f sta the Committee, there is good reason to
guestion whether its opinion constitutes a concueg or the opinions of the same personnel
speaking through different affiliations.

Even assuming that NMFS had the authority to createspecies classifications and
exercised that authority through a credible scienprocess—which the Associations dispute—
the best scientific information available indicatbat the putative subspecies does not meet the
ESA'’s definition of a threatened or endangered isgec

Even if the analyzed subset of Bryde’s whales waslls small population size alone is
not an indicator of extinction risk particularly ete, as here, the species does not occupy a high
trophic level and is not constrained to a smallgyaphic range. Bryde’s whales are protected
domestically and internationally under a numbestafutes, treaties and conventions. Whaling,
their largest historic threat, has almost entitedgn eliminated. Ship strikes of Bryde’s whales
are exceptionally rare, and almost nonexistenhén@oM. Bryde’s whales are very unlikely to
become entangled in fishing gear, particularly bseathey are incidental beneficiaries of gear
restrictions and spatial and temporal closuredanepfor other species. Further, the only type of
gear that could potentially interfere with the whathe large pelagic longline fishery, has been
prohibited since 2001 in De Soto Canyon. Similatiere is no evidence that Bryde’s whales
were harmed by the Deepwater Horizon incident, inect evidence that Bryde’'s whales are
adversely impacted by anthropogenic noise, andeyxétnsive regulatory protections are already
in place to protect Bryde’s whales from hydrocarbdermelopment activities.



NMFS’s conclusions otherwise are either unexplaimedimply wrong. These errors and
omissions are the product of analytical processwha deeply flawed. The Associations provided
NMFES over 50 pages of detailed comments on NMF8l&®y finding, which remain relevant
today, but the content of the Status Review Repnod the citations accompanying the Status
Review Report suggest that the SRT never reviewesketcomments. The Associations received
no response to those comments at all. Similaftgr deing requested to provide them, NMFS
staff made a peer review report available, butaexéd the redlined comments from the underlying
document, thereby forcing readers to guess atntie@ded references in statements like “This is
confusing, “This last one is problematic, and “Yioight want to check on this.”

The product of this flawed process is a 12-montidifig that fails to rely on the best
scientific information available. Should NMFS pstsn listing Bryde’s whales in the GoM as a
threatened or endangered subspecies based oméftysia (or a substantially similar analysis),
that listing would be arbitrary, capricious, an séwf NMFS’s discretion, and impermissible
under the ESA.

Il. DETAILED COMMENTS

A. Overview of Bryde's Whales

Bryde’s whalesBalaenoptera edenare the least known of the large baleen wHates]
the International Union for Conservation of Natcoasiders the Bryde’s whale species to be “data
deficient.”” This lack of understanding of Bryde’s whales ifuaction of both relatively low
survey effort and the natural behaviors of thisredibly elusive species. However, through
observations, scientists have been able to oublasic characteristics of the species. Bryde’s
whales are found across the globe in tropical aswxdmtemperature waters in the Atlantic, Pacific,
and Indian Oceans and several adjoining seas ajpletween 40° N and 40¢Bryde’s whales
are capable of diving to depths of up to 300 me¢tensd do not remain at the surface for long
periods or surface in a predictable manner, whih make them hard to obseffe.They are
habitat generalists within the broad confines @firthropical and sub-tropical range, and will
aggregate in areas that offer superior feeding dppities!* Bryde’s whales are opportunistic
feeders that consume schooling pelagic fish inalgdiardines, mackerel, and herring, and also
feed on euphausids, copepods, cephalopods, amgipeiabst? They do not exhibit the migration
patterns of other baleen whales, preferring insteacemain in areas of predictable biological
abundancé?

6 Kato & Perrin (2009).

7 Balaenoptera edeniHE IUCN RED LIST OF THREATENED SPECIES http://www.iucnredlist.org/details/2476/0 (last
visited Dec. 21, 2016).

880 Fed. Reg. 18,343, 18,344 (Apr. 6, 2015); Kaetda. (2007).

° Bryde’s Whale (Balaenoptera edeni NOAA FiSHERIES OFFICE OF PROTECTED RESOURCES
http://www.nmfs.noaa.gov/pr/species/mammals/cetedbaydeswhale.htm (last updated Sept. 30, 2014).

10 Alveset al. (2010).

11 SeeBest (1996).

12 SeeSicilianoet al. (2004).

13 SeeBest (1996).



Bryde’s whales have a streamlined and sleek bodgesha large falcate dorsal fin, and a
counter-shaded color that is fairly uniformly datérsally and light to pinkish ventrall}. The
length of Bryde’s whales varies, but most rangavben 11 meters and 15 met&tsBryde’s
whales are similar in size and appearance to thelrsde,B. borealis and so decades’ worth of
sightings, strandings, and samplings of Bryde’s ledhand sei whales may be confounded and
thus inaccurate or misleading for analytical pugsd® Bryde’s whales’ most distinguishing
characteristic is their pointed, flat rostrum thas three prominent ridges: a large center ridgje wi
smaller left and right lateral ridgés. Because observation of the distinguishing thoestrum
ridges is difficult!® Bryde’s whales are among the most commonly misifieth cetaceans.

There is no evidence that Bryde’s whale populatimsdeclining or that their range is
contracting. To the contrary, the greatest histdhreat to Bryde's whales worldwide—
commercial whaling—has been all but eliminated.rréntly, global Bryde’s whale abundance is
believed to be at or near its all-time high andd&'g whales appear to occupy the full extent of
what is believed to be their historic raride.

1. Range

Increasing efforts to survey for and observe mant@nmals are helping the scientific
community to learn more about the Bryde’s whaletsldwide distribution and, as relevant here,
its distribution in the western Atlantic and th@xmate seas and gulfs, including the GoM. The
best available information shows that Bryde’'s whadee spread across the globe and are not
declining or contracting in range. In fact, asveyrefforts specifically for Bryde's whales have
increased, so too have abundance estimates in kpopurations as well as the number of newly
discovered populations in areas Bryde’s whales wetdnown to inhabit.

a. Global Distribution

Bryde’s whales range throughout the Atlantic, Recidnd Indian Oceans, and prefer
highly productive tropical, subtropical, and wammperate waters around 61-72° F (16-22° C).
These temperatures, and thus Bryde’s whales, asé fmeguently found between 40° N and 40°
S20 Intermittent sightings of Bryde’s whales outsafehese parallels may reflect a distribution
of the species that is broader than identifiechelimited survey data or potentially connected to
larger-scale climate variability and long-term dita trend€! Indeed, to the extent an increase in

1481 Fed. Reg. 88,641.

151d.

16 Steineret al.(2008); Rosel & Wilcox (2014).

1781 Fed. Reg. 88,641.

18 See Sei Whale & Bryde's WhalemeERICAN CETACEAN SOCIETY, http://acsonline.org/fact-sheets/sei-whale/ (last
visited Dec. 27, 2016).

19 See Sei Whale & Bryde's WhalemERICAN CETACEAN SOCIETY, http://acsonline.org/fact-sheets/sei-whale/ (last
visited Dec. 27, 2016).

20 Kandaet al. (2007).

21 Keroskyet al. (2012).



ocean temperatures can be predicted, those insreas@ substantially expand the range of the
species?

Recent survey efforts and sightings have led tamber of discoveries of previously
unknown Bryde’s whale populations, or have othesvingreased our understanding of population
dynamics. In 2004, a team of scientists off ther&s observed a total of seven individual whales
on twenty-four occasions, marking the first timg/@#'s whales have been observed in the 4rea.
In November 2016, fishermen trained in cetacearmbsion identified a pod of five Bryde’s
whales and a pod of three Bryde’s whales nearntad River, in an area of Pakistani waters
where knowledge of Bryde’s whales was based mainlgeached carcassésResearchers have
also made a number of discoveries of new populatidrOmura’s whaleB. omura), a species
closely related to the Bryde’s whafe These survey data suggest that the relativetldeghistoric
Bryde’s whale sightings may be related, in partspecifically focused survey efforts to locate
Bryde’s whales.

b. GoM Distribution

Although Bryde’s whales in the GoM are most commnjoabserved feeding in the
biologically rich waters of De Soto Canyon, itilsely that the GoM represents at least a portion
of a larger, more dispersed population of Brydefgmi@?® Within the GoM, the species has also
been observed in waters off the coast of TexasLaundsiana?’ Bryde’s whale strandings have
been recorded from Louisiana east to Panaceadglaand as far south on the Florida panhandle
as Tamp&® The Robertst al. (2016) distribution model, which attempts to estienBryde’s
whale abundance from sighting and stranding datge@s Bryde’s whale occurrence along a
track from De Soto Canyon southward around thehswattip of Florida, and west along the coast
stretching past Louisiana and to the waters oftthast of Texa$

22 Keroskyet al. (2012).

23 Steineret al. (2008).

24 WWHF-Pakistan Trained Fishermen Record Two Podsud# Rryde’s Whale Along Sindh CoaaforLD WILDLIFE
FOUNDATION (Nov. 24, 2016), http://www.wwfpak.org/newsroom1246_Bryde.php.

25 See, e.g.Sharif Ranjbaet al, Omura’s WhaleBalaenoptera omurdtranding on Qeshm Island, Iran, Persian
Gulf: Further Evidence for a Wide (Sub) TropicakBibution J.MARINE BIOLOGY & OCEANOGRAPHY (Oct. 2016)
(first discovery of Omura’s whale in the northwslian Ocean); Ana Lucia Cypriano-Sowetal, Rare or Cryptic?
The First Report of an Omura’s WhaRalaenopteramurai) in the South Atlantic Ocegd3 MARINE MAMMAL Scl.

80 (Jan. 2017) (first sighting of an Omura’s whaléhe southwestern Atlantic OceaRgare Omura’s Whale Spotted
Off Australia PHYS.ORG (Dec. 15, 2016), http://phys.org/news/2016-12-@resra-whale-australia.html (first
sighting of an Omura’s whale in the Great Barriezefy; Shannon FischeHow a Researcher Discovered a
Completely Undocumented Whal®Hys.orG (Nov. 30, 2016), http://phys.org/news/2016-11-unooented-
whale.html (first discovery of Omura’s whales dfétcoast of Madagascar in 2013).

26 Davis & Fargion (1996).

27 Davis & Fargion (1996).

28Waring, G.T., Josephson, E., Maze-Foley, K., Rdad. (2016) U.S. Atlantic and Gulf of Mexico MagiMammal
Stock Assessments - 2015. NOAA Technical MemoranNMiS-NE-238. Woods Hole, Massachusetts [hereinafte
Stock Assessment Report (2015)]; Mullin (1994); B€R977).

2% Robertset al. (2016).



Accumulation of, as well as the periodic lack ofy@e’s whales in the De Soto Canyon
area may be due to high but unpredictable cond@meaof food, especially small pelagic fishes
that form large schoof8. NMFS mischaracterizes De Soto Canyon as defitiieggeographic
extent of the GoM Bryde’s whale population and wesadutside the area as strays or outfieris
reality, however, the De Soto Canyon is better att@rized as a prime location for observing
Bryde’s whales, a bountiful feeding area for themoagst a number of other possible areas of
residence in the GoM and western Atlantic, and @inthe few places in the GoM and western
Atlantic that has been frequently surveyed for Bfgdvhales. There has been minimal effort to
survey for Bryde’s whales in the GoM outside of e Soto Canyon and particularly outside of
the U.S. Exclusive Economic Zone (“EEZ”). At madste data suggest that the geographic extent
of Bryde’s whales in the GoM has not been char&astér

C. Atlantic Distribution

Given the overall data deficiency and the lack pecsfically targeted survey efforts for
Bryde’s whales, it seems premature of NMFS to disrtie possibility that these whales also are
resident in the deep waters off the U.S. Atlanbast. NMFS’s presumption is particularly
premature because Bryde’s whates found elsewhere throughout the Atlantic Ocean.thin
eastern Atlantic, Bryde’s whales have been obseofeMadeira®? the Canary Island® and in
2004 were observed for the first time near the Azerwhat marine biologists consider a potential
range expansion of the eastern Atlantic Bryde’slevpapulatior®* In the south Atlantic, Bryde’s
whales have been observed in both coastal and icogaters along the entire coast of Brazil.

A recent study found that Bryde’s whales are comadong the southeastern coast of Brazil, and
that scarcity of offshore records is more relatethé research effort in the oceanic region than th
absence of the whalé%. To date, in the northwest Atlantic, Bryde’s wisaleave been found
stranded in North Carolina, South Carolina, andfas north as the Chesapeake Bay.
Additionally, four whales were spotted during Saast Fisheries Science Center surveys off the
Atlantic coasts of North Carolina and Florida, bothand off the continental shéff.

Intermediate and directly contiguous to whales olexk in the GoM are numerous
sightings in the Caribbean S&aln the northern Caribbean, they have been fodiithe coast of
Cuba?® Sightings of Bryde’s whales also have been rezbid the Greater Antilles off the coast

30 Davis & Fargion (1996).

3181 Fed. Reg. at 88,642.

32 Rosel & Wilcox (2014).

33 Mead (1977).

34 Steineret al. (2008).

35 Figueiredo & Simao (2014); Figueiredbal. (2014).
3¢ De Moura & Siciliano (2012).

37 Mead (1977)

38 Robertset al. (2016).

39 SeeKato & Perrin (2009).

40 Mignucci-Giannoni (1989); Mead (1977).



of Dominican Republi¢! Puerto Rico, and the Virgin Islantfs Closer to South America, Bryde’s
whales have been found off the coast of Bonairgaw?® Grenadd} Saba, St. Estatius, St.
Maarten, the Saba Barfk,and St. Vincent and the Grenadiries.Bryde’s whales are most
commonly observed and closely studied off the cobstnezuela, where they were successfully
radio-tagged in the 19705. Observations from the area have revealed thattizes are most
abundant from late spring to December, which suggé®mt they may be migratory to some
degree®

2. Survey Efforts

Low survey data for Bryde’'s whales in the GoM and Uwaters, in combination with
small observed population size, make it currentipossible to determine population trefds.
Lack of survey effort and reliance on surveys desigfor other species can severely limit our
ability to estimate the abundance and range of esemmonly observed species. For a relatively
uncommon and difficult-to-observe or -identify sgsdike the Bryde’s whale, limited survey data
entirely undermines our ability to assess abundanderange and makes it impossible to identify
population trends.

The use of surveys to observe Bryde’'s whales, quaatily opportunistic and incidental
observations of mammals on vessels and transessysug for other species such as bluefin tuna
(Thunnus thynnQsand icthyoplantkton, have their limitations. Vhweay take place only during
the spring and summer in the GoM, when Bryde's edadre less frequently observéd.
Additionally, they may not survey the geographiea¢as, contours or depths where Bryde’s
whales are most likely to be found. Finally, véssmay not be equipped with the proper
technology to engage in acoustic tracking and osiwgts of observation systems for Bryde's
whales.

As described above, where concerted effort is ntadirvey for marine mammals and
Bryde’s whales, they are often found—sometimedangs where they were not previously known
to exist.

The SRT largely ignored the lack of survey effohiane Bryde’s whales are not commonly
observed in suggesting that they are absent irethesas. The survey data, however, do not

41 Bonelly de Calventi (1986).

42 Erdman (1973).

43 Mignucci-Giannoni (1989).

44 Mignucci-Giannoni (1989); Mead (1977).

45 Debrotet al. (2013).

46 Wardet al. (2001).

47 SeeKato & Perrin (2009).

48 Wardet al. (2001).

49 Stock Assessment Report (2015).

50 E.g., the Southeast Area Monitoring and AssessiRegram (“SEAMAP”) surveysSoutheast Area Monitoring
and Assessment Program (SEAMAP) GULF ~ STATES  MARINE FISHERIES ~ COMMISSION,
http://www.gsmfc.org/seamap.php (last visited ;. 2016).
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provide evidence that Bryde’s whale range is lichite the De Soto Canyon in the GoM—where
Bryde’s are commonly observed. We have not evgumdéo meaningfully survey for Bryde’s
whales in waters near or contiguous to the De Satwoyon, and therefore any suggestion that we
can delineate a discrete Bryde’s whale populatimurad the De Soto Canyon is speculative.
Indeed, the scant available evidence suggest8tlgde’s whales observed in and around the De
Soto Canyon are connected to whales observed mmdist in the Western Atlantic and elsewhere
in the GoM>!

a. Gulf of Mexico

The first systematic vessel surveys to assess enarammal distribution and abundance
in the GoM did not start until 1990, and have oméen conducted in a subset of U.S. waters.
Therefore, even if every square kilometer of th& liEthe GoM was surveyed for Bryde’s whales
(which would be unlikely), 65% of the GoM would raim largely unsurveyet®. The scientific
literature is rich with examples of marine speched were considered rare or extirpated until an
effort was made to look for them. Indeed, som#&hef29 cetacean species that are now known to
occur regularly were once considered rare (suétisso’s dolphinGrampus griseysor else they
had never been sighted alive (such as the meloteldeahalePeponocephala electyantil these
GoM surveys began to take place in deep, oceartiersvaf the northern GoM in 1996.

Survey effort outside of the U.S. EEZ is extremiatyited. In the Mexican part of the
GoM, survey efforts have also been limited despie fact that historical whaling logbooks
reported numerous sightings of baleen whales iBtheof Campeche in the southern GoM and
elsewhere outside of U.S. watéts.Mexico conducted six generic marine mammal sisvey
between June 1997 and June 1%9This survey effort, which represents the solerétb survey
marine mammals in the Mexican portion of the Goblered only 4,000 km of transact lines—
much of which took place at depths where Bryde’ales are rarely fourdl. Not surprisingly, no
Bryde’s whales were positively identified. In fal#w whales of any species were observed—

51 See, e.gRobertset al. (2016); Rosel & Wilcox (2014).

52 SeeStock Assessment Report (2015).

53 Rosel & Wilcox (2014).

54 Jefferson & Schiro (1997). There are a numbempabming survey efforts and studies that may coleste data
in order to fill in gaps in observations. BOEM’'s\#ronmental Studies Program is developing a Pas&ooustic
Monitoring program network for the GoM.See Environmental Studies Planningureau of Ocean Energy
Management, https://www.boem.gov/Environmental-siPlanning/ (last visited Feb. 3, 2017). The fGail
Mexico Marine Assessment Program for Protected iBp€6GoMMAPPS”) will conduct also surveys in theld to
estimate cetacean stocks in oceanic waters oféti. Letter from Donna S. Wieting, Director, O#iof Protected
Resources, National Marine Fisheries Service, toRamdall S. Wells, Acting Chair, Atlantic ScieitifReview
Group, More Marine Laboratory (June 9, 2016), available at
http://www.nmfs.noaa.gov/pr/sars/pdf/fasrg_2016_reesponse__ 6-9-2016_.pdf (summarizing marine mammal
science and management efforts). Nonetheles® $itedies can, at best, improve our understandiBogyde’s whale
distribution in the U.S. EEZ portion of the GoM.

55 SeeReevest al. (2011).

56 Ortega-Ortiz (2002).

57 Ortega-Ortiz (2002).
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only 58 cetaceans were sighted over the survey&rgar from providing evidence of the absence
of Bryde’s whales from the Mexican portion of thel, this effort demonstrates that we have
barely begun looking for Bryde’s whales in the $@uh GoM.

b. Western Atlantic

In the eastern U.S. Atlantic, there have been feweys which would have provided an
opportunity to observe Bryde’s whales. Despite fdwt that there have been sightings and a
number of strandings, including those in North @a& South Carolina, Virginia, and on
Florida’s west coast, survey effort of Atlantic weg where Bryde’s whales are likely to be present
is extremely low. As displayed in Figure 3 of 8tatus Review Report, the vast majority of survey
effort off the eastern seaboard takes places ieshiothe 100m isobaths, at depths where Bryde’s
whales would not be expected to be found. The suityey project that appears to be potentially
well-positioned to observe Bryde’s whales is theutSeast Fisheries Science Center marine
mammal abundance survey that has made only a fexsysafforts farther off of the coast to the
limits of the OCS® And while these surveys occasionally transectigegssociated with Bryde’s
whales, they remain generic marine mammal survegsdre not designed to specifically track
Bryde’s whales and their unique behaviors and haptteferences. As with the Mexican portion
of the GoM, these surveys provide more evidencth@flimited efforts to find Bryde’s whales
than evidence of the absence of Bryde’s whales.

3. Population Estimates

The limitations on currently available survey dat@ unfortunately reflected in the
unavailability and variability of Bryde’s whale polption estimates. The SRT misstates the
findings based on using insufficient survey data asliable indicator of the absence of Bryde’s
whales.

a. Gulf of Mexico

From the time the spring bluefin tuna and ichthgofton surveys were first used to
estimate abundance, the survey-derived estimateslie®en so variable as to not only prevent the
identification of any trend but to call into questithe validity of the underlying survey design.
For example, in 1991, NMFS estimated that 218 Beydéales were present in the GSM.In
1992, 1993, and 1994, NMFS estimated that there werBryde’s whales in the GoM at .
The 2003 and 2005 Stock Assessment Reports estirtiadee were 40 Bryde’s whales in the
GoM, and were based on the same survey data froltiplawsurveys conducted between 1996
and 2001°2 After new survey data became available from fhieng 2004 survey effort, the 2008,
2009, and 2011 Stock Assessments lowered theirelséstate of Bryde’'s whale abundance in the

58 Ortega-Ortiz (2002).

59 SeeRosel, et al. (2016) at fig.3 [hereinafter StdReview].

60 Stock Assessment Report (1995).

61 Stock Assessment Report (1995).

62 Stock Assessment Report (2005); Stock AssessmagarR(2003).
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GoM to 15% The latest Stock Assessment Report continueg toabed on a 2009 survey that
occurred during the summer over oceanic waters fle200m isobaths to the seaward extent of
the U.S. EEZ* Estimated Bryde’s whale abundance remains aaB&stimate first introduced
in the 2012 Stock Assessménit.

Either NMFS’s assumptions regarding connectivitythwbther populations or its
population estimates are wrong—or maybe both. oiserved variability in population estimates
cannot be attributed to mortality and reproductioan isolated population. Bryde’s whales have
12-month gestation periods, only give birth toragk calf at a time, and are estimated to have a
maximum productivity rate of 0.0%. Thus, population growth is not the cause of these
differences. If the discrepancy lies with the papan estimates, then survey efforts are not
successful at capturing all the individuals in @eM and surrounding area. It could be the case
that the survey data portray an incomplete pictiiieguld also be the case that surveys are unable
to capture the movement and migration of Bryde'sltpopulations, presumably in pursuit of
prey opportunities. Either way, there is good omaso suspect that abundance is being
underestimated, perhaps substantially.

Separate from the NMFS stock assessments, Raddeat2016) attempted to develop a
more accurate population estimate for Bryde’s whalehe GoM by interpreting previous survey
data in a new analysfé. The study team reviewed sightings data for Brydehales in seven
kinds of Southeast Fisheries Science Center (“SEFSi€veys along with data for proxy species,
necessitated by the low sightings numbers. UnlieeNMFS Stock Assessments, Robettsl.
(2016) attempted to account for misidentified whka#sd unidentifiable whale sightings—the
exclusion of which would lead to an underestimdtabmndance since these ambiguous sightings
most likely were Bryde’s whalé$. Robertset al. (2016) also relied on a larger survey database,
evaluating survey data from multiple government anversity surveys in addition to the single
2009 cetacean abundance survey that the Stock $kssats Report mentions. Additionally,
Robertset al. (2016) made an effort to pool the data over theeestudy period in order to get a
more long-ranging abundance estimate.

In contrast, NOAA’s stock assessments estimate danae for a particular snapshot in
time% NOAA's estimates also do not adequately factomwailability and perception bias,
therefore assuming all whales in the vicinity cf gurvey were observed and counted. This leads
to underestimatior®

63 Stock Assessment Report (2011); Stock AssessmaarR(2009); Stock Assessment Report (2008).
64 Stock Assessment Report (2015).

85 Stock Assessment Report (2015); Stock AssessmagarR(2012).

66 Stock Assessment Report (2015).

57 Robertset al. (2016).

58 Robertset al. (2016).

69 Robertset al. (2016).

0 Robertset al. (2016).
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Robertset al. (2016), on the other hand, attempted to accourgrissent but unobservable
whales’! The detection functions in the Robegtsal. (2016) model also showed a faster falloff
in detectability with distance than was used in NO&stimates, leading to NOAA’s assumption
that a larger area was effectively surveyed andirgato an underestimation in populatidfs.
While Robertset al. (2016) may still underestimate Bryde’s whale pagfiahs because it only
reinterprets the limited survey data rather thamrouting additional survey effort, it concluded
that the latest NMFS stock assessments underestiataindance in the GoM by one-third
(estimated abundance of 44 with a coefficient ofatmn of 0.27)3

Inexplicably, the SRT repeatedly cites, but thetirely ignores this improved estimate of
abundance, seemingly opting instead to base thesSReview Report’s threat analyses on the
outdated estimate of 33. The Status Review Report provides no explana®to why the SRT
ignored the data in Roberts al. (2016)7°

Moreover, while the SRT attempted to extrapolatod-wide abundance estimate from
estimates from the U.S. portion of the GoM, readm=nsnot tell which estimate (Robedsal.
(2016) or NMFS Stock Assessments) were used foexb@polation. We also do not know how
the SRT conducted the extrapolation. We cannat suemise the GoM-wide abundance estimate
the SRT ultimately reached. Notwithstanding atieddy lengthy discussion of Bryde’s whale
abundance in the GoM, everything readers know alh@uSRT’'s GoM-wide abundance estimate
and the means by which the SRT reached the estismatatained in the following sentence: “[t]he
Team agreed by consensus that even allowing farrtbertainty about presence of Bryde’s whales
in non-U.S. waters of the GOMX, given the bestlatde science, there are fewer than 250 mature
individuals, and more likely that a value of 100fewer is plausible’® This estimate does not
appear to be based on the best scientific infoonatvailable, and is not the product of a credible
scientific analysis.

b. Western Atlantic
There remain no abundance estimates for the saildinti,”” and prior to Robertst al.

(2016), there were no estimates for a Bryde’s wpaleulation in Atlantic waters off the eastern
U.S. coast® Where strandings have been recorded and wheoeBrwhales have been observed,

" Robertset al. (2016).

2 Robertset al. (2016).

"3 Robertset al. (2016).

74 See, e.g.Status Review at 41, 55.

S Importantly, the Associations do not endorse theeclusions of Robertst al. (2016) or suggest that the study
provides the best available evidence of the distidn and abundance of Bryde's whales or other meamammals.
We cite to the study herein to point out the SR3ékective treatment of data, to portray the valitgljpopulation
estimates, and to show that a growing body of sifiervidence suggests that NMFS’s prior estimaites biased
low.

76 Status Review at 41.

7 Balaenoptera edeniHE IUCN RED LIST OF THREATENED SPECIES http://www.iucnredlist.org/details/2476/0 (last
visited Dec. 21, 2016).

8 Robertset al. (2016).
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NMFS has dismissed such accounts as strays ormtagtand therefore does not currently define
a western north Atlantic stock of Bryde’s whai@s.

Robertset al. (2016), however, found evidence that Bryde's whalecupy the Florida to
Cape Hatteras portion of the U.S. EEBZ.The authors included four sightings of whales in
stratified density models it developed from exigtdata gathered during 23 years’ worth of aerial
and shipboard surveys. Robegtsal. (2016) used proxy species where necessary aneaerat
an estimate of 7 individuals in the area, with afficient of variation of 0.58. While a population
estimate of 7 individuals does not suggest theispécabundant, this remains a substantial finding
given the limitations of the survey data reliedaym considering that NMFS’s estimates for the
GoM are not exponentially higher. It is also liedtto the U.S. EEZ, which is a small subset of
the areas in the Western Atlantic where Bryde’sledhdave been observed.

Even within the U.S. EEZ, the Rober&t al. (2016) assessment is still likely to
underestimate the number of Bryde’s whales bec#usdimited by the low amount of survey
data in the area. The small number of sightingvgmts Robertst al. (2016) from running the
habitat-based density model that the team usedpecies with higher numbers; the team had to
fall back instead on a stratified model that likpfpvides a less accurate estinf&teéddditionally,
because Robert al.(2016) is reinterpreting available survey d&ti,remains limited by those
data, which only minimally cover areas in the wasttlantic in which Bryde’'s whales may be
found. For example, off the southeast coast otihieed States, only the SEFSC marine mammal
abundance surveys extended past coastal watene lib® 100m isobaths all the way out to the
OCS, leaving the vast amount of the farther-ouevgatinsurveyed (excepting a small number of
transects¥* This is critically important when considering thao of the four whale sightings
factored into the Roberes al. (2016) Bryde’s whale western Atlantic populatioralysis were
observed during the SEFSC marine mammal abundaneey$® This seems to indicate that low
abundance estimates are, to a potentially sigmifidagree, a function of low survey effort.

4, Evidence of Error in Current Population Estinsate

As discussed above, the Status Review Report ge\itle information to suggest that
the SRT’s population estimates are reliable onéerthrough a credible scientific process. There
is significant evidence that current survey methadsnot properly assessing the abundance of
Bryde’s whales in the GoM, and that current popoifaestimates are artificially low. Other
available data for the GoM, such as acoustic s@nad carcass recovery rates, indicate that
Bryde’s whale populations may be considerably highan the estimates produced by NMFS.
What follows below is a discussion of evidence a@ating the Status Review Report’s estimates

®E.g, Rosel & Wilcox (2014).
80 Robertset al. (2016).
81 Robertset al. (2016).
82 Robertset al. (2016).
83 Robertset al. (2016).
84 Robertset al. (2016).
85 Robertset al. (2016).
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may, in fact, be low—particularly in the GoM whehere is seemingly contradictory evidence of
abundance.

a. Acoustic Survey Data

Recent passive acoustic surveys being conducted Boto Canyon are likely to show an
underwater abundance of Bryde’s whales that faeeds what surveys have managed to observe
on the surface. Importantly, unlike all prior \@disurveys, these acoustic surveys specifically
target Bryde’'s whale¥. Given the potential elusive nature of Bryde's {ghanear observer
vessels, these acoustic samples may play a criidalin obtaining more accurate abundance
estimates and a better understanding of the gelbigedextent of Bryde’'s whales in the GoM.

Recent acoustic studies also seem to confirm geodi between the relatively high level
of acoustic activity attributed to Bryde’s whalesldhe relatively low level of visual observations.
Sirovicet al.(2014) detected a total of 680 Bryde’s whale aalisr 53 days of passive recordings
from De Soto Canyoff. Another call type that was possibly a Bryde’s lghaas recorded 93
times during 5 days in late June, which was comeuwith the peak of the other cdlfs.During
a 110-day recording period from late spring toyetall 2010, another research team—Ratal.
(2014)—heard Bryde’'s whale calls during as much68% of the total recording houfs.
Altogether, the 4 receiver sites each recorded d@t3,495 and 9,212 Bryde’s whale cdls.
Another 460 calls were recorded during a separatay3period® The numbers in Ricet al.
(2014) are an order of magnitude greater than oadisrded by Siroviet al.(2014). To estimate
the call rate per whale, Riet al. (2014) applied the number of calls to a “recentigwimented
minimum estimate of 40 animals” and derived a cdt22 calls per day per animal and 8.2 calls
per hour’? In the Gulf of California, where Bryde’s whale® @onsidered relatively abundant, a
similar passive acoustic study calculated thaharease in average call rates that never exceeded
4.8 calls per day suggested an increase in abuadardthough there are limitations to estimating
abundance from acoustic detection, the observdthgatates provide evidence that Bryde’s
whales are more abundant than current abundanosagss suggest.

These acoustic methods, which are in their infantgy play a critical role in obtaining
more accurate abundance estimates and a betterstamdbing of the geographical extent of
Bryde’s whales in the GoM. Bryde’s whales prodimey and distinct low frequency calls that
can be used for long-term acoustic monitoring obletpresenc& Despite the abundance of
acoustic signals that were heard during these &cosisrveys, whales remained rare during

8 Riceet al. (2014); Sirow et al. (2014).

87 Sirovi¢ et al. (2014).

8 Sirovi¢ et al. (2014).

89 Riceet al. (2014).

9 Riceet al. (2014).

%! Riceet al. (2014).

92 Riceet al. (2014).

93 Keroskyet al. (2012).

% Riceet al. (2014); Sirov et al. (2014); Kerosket al. (2012).
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concurrent visual survey efforts, all of which sopp the likelihood that the population in the
GoM is larger than estimated by NMFS.

b. Carcass Recovery Data

The carcass recovery rates that the SRT cites owh analysis on the threat of ship strikes
call into question the accuracy of the SRT’s est@s&f Bryde’s whale abundance. In the Status
Review Report’s discussion of ship strikes, the @Rplains:

If GOMx Bryde’s whale carcass recovery-rates amalar to those
of other offshore GOMx cetacean species, the meanad number
of observed strandings might range between 0.0Gk®P 0.044
carcasses [lowest: 33 population estimate * (1-0&Qiral adult
survival rate) * 0.4% carcass recovery rate; high&4 population
estimate * (1-0.95 natural adult survival rate)s 2arcass recovery
rate. These numbers indicate that under the hmsiitoons, the
recovery rate for Bryde’'s whales in the GOMx dyiofynatural
causes would be about one whale every 23 yearsmdsb ship-
struck whales would likely go undetectéd.

Elsewhere in the Status Review Report, however,3R& catalogued a total of 22 edeni
carcasses found in the GoM from 1954 to 2012—a rmeanal number of observed strandings of
0.38 carcasse$. Applying this actual mean number of observednstirags to the calculation used
by the SRT and using the SRT’s own calculation attiral adult survival and carcass recovery
rates would result in abundance estimates of 38600 Bryde’'s whales. The Status Review
Report also lists a total of 9 Bryde’s whale stiagd on the U.S. Atlantic coast between 1923 and
2003; six of these are confirmed. The mean nurabebserved strandings is thus .075 per year
if using only confirmed strandings and .1125 if obig all. Once again, applying this actual
mean to the calculations used by the SRT, abundesit@mates should range between 75 and
2,800.

More than likely, the carcass recovery rate citgdhie SRT is artificially inflated and
therefore should not be used as evidence that Brydeales are at risk of extinction from ship
strikes. Even if actual recovery rates are fahéighan the SRT estimates, however, the number
of actual observed strandings strongly suggestsBhale’s whale populations far exceed the
SRT’s estimates. The SRT’s analysis is internaltpngruous, and points more strongly toward
the existence of more Bryde’s whales in the GoMitRMFS recognizes.

9 Status Review at 58.
9% Status Review at 10.
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C. Rosel & Wilcox (2014) Genetic Survey Data

One additional potential indicator that Bryde’s Wéhabundance in the GoM may be
underestimated can be found within the Rosel & @4l(2014) genetic analysis which is discussed
in further detail below. That study purports tddased on genetic samples taken from 21 different
Bryde’s whales in the GoM and 2 Bryde’s whalesrsteal on the north Atlantic coast. Twenty-
one genetic samples reflect roughly 64% of the iEeiw current best estimate of abundance (33),
and more than 131% of the minimum population egtn&6)?® While we recognize that these
samples were not all taken in a single year, itld/de remarkable to suggest that biologists have
been able to extract genetic samples from 64% wgllé&s whales in the GoM—particularly so
given the unique difficulties inherent in trackinogeven observing Bryde’s whales.

Further, Rosel & Wilcox (2014) started with 23 genesamples from living Bryde’s
whales in the GoM and eliminated 2 after testingeeded that 2 individual whales were sampled
twice®® Given the longevity of Bryde’s whales, one woaksume that far more samples would
have been duplicates. Reasonably assuming thaesearchers sampling the whales were not
able to use visual observation to screen which eg try to sample, and that samples were taken
whenever they encountered a Bryde’s whale thaddoellsampled, there is only a 0.57% chance
that 23 random samples from a population of 33 aalould result in only two duplicat&¥.

Even accounting for the fact that the samples wadeen in multiple years, the most logical
interpretation of this data is not that biologistsl the most remarkable success sampling one of
the most difficult whales to observe. It is muabrelogical to interpret this Bryde’s whale genetic
sampling data as suggesting that the best populasiimate of 33 may significantly underestimate
Bryde’s whales currently in the GoM, and/or thav8®&les represents the best estimate of Bryde’s
whales occurring in the GoM at any one time thatart of a larger Bryde’s whale population
migrating inside and outside of the U.S. EEZ of@wM 1! Indeed, from a statistical standpoint,

a population of between 79 and 125 whales preshatgreatest likelihood of being randomly
sampled 23 times with only two duplicatd$. The best available information, therefore, may
suggest that Bryde’s whales are substantially mbrendant than previously estimated.

97 Rosel & Wilcox (2014).
98 Stock Assessment Report (2015).
% The two stranded whales are not counted in thaiselations.
100 To calculate the chance of finding exactly 2 degtles if the population was 33 Bryde’s whales (pbpulation, n
= sample size, r = number of duplicate pairs), Alssociations used the formula found at the follayvimebsite:
Probability of Duplicate PairsTHE MATH FORUM, http://mathforum.org/library/drmath/view/6294 Iniif(last visited
Jan. 19, 2017).
101 As discussed below, the low number of duplicatagas may also reveal flaws in the genetic analysis that
the genetic testing failed to identify samples friia same animal).
102 The Associations used the following formula:
N! n!
(N-n+r)! (n-2r)! r! 277 N™n
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B. Disputed Taxonomic Status of Bryde’'s Whale Compilx

The taxonomic status of the Bryde’s whale complag heen the subject of scientific
dispute for decades. To this day, there is siganfi debate over whether Bryde’s whales are a
different species from other whales in the Brydefsle complex, whether they are a subspecies
within a larger taxonomic class, or whether othexat and subspecies of whales should be
considered subspecies of Bryde’'s whales. As déstlibelow, the reasons the Bryde’'s whale
remains the subject of substantial scientific delzae numerous and complicated. The present
impact of this conflict, however, is quite clear-etimost basic and essential prerequisite to listing
species under the ESA is the identification ofgpecies.

While the ESA allows NMFS to list species, subspgcand distinct population segments
("DPSs”) of species, its ability to create taxonomnits for purposes of listing is largely limited
to the creation of DPSs. Even then, NMFS mussfatigorous analytical requirements. In the
limited circumstances where NMFS has adopted gp&aliess classification prior to its adoption in
the larger scientific community, it has done so mehthe evidence of distinction was well-
established and readily observable, where the taranstatus was widely recognized (not the
subject of ongoing dispute), and where the soleaneimy obstacle to “official” recognition of the
subspecies was the cumbersome or protracted apgroveess utilized by many taxonomic
organizations. These narrow circumstances arenesent here.

Here, NMFS’s taxonomic conclusions are not in agiexg with the best available science:
no independent taxonomic organizations or scienhiat’e recognized the subspecies proposed by
Rosel & Wilcox (2014), nor have any petitions fecognition been filed. The only evidence
suggesting genetic distinctiveness is the putatidespecies is morphologically, physiologically,
and behaviorally indistinct from all other poputats in all material respects, and evidence of
genetic distinctiveness is too limited and preliamnto allow for taxonomic determinations.

In its Status Review Report, the SRT never con&dnhis debate, nor did it conduct even
the most minimal of analyses. Instead, it preskmighly selective data to a select group of
colleagues, accepted their answer as definitived, eraded the taxonomic debate altogether.
While the ESA does not require NMFS to base listlegisions on taxonomic certainty, it also
does not allow NMFS to ignhore data or to desigrir thealytical framework to reach a preferred
conclusion.

1. Taxonomy under the Endangered Species Act

The ESA allows the Listing Servic@3to list a species, which by ESA definition “incksl
any subspecies of fish or wildlife or plants, amg distinct population segment of any species of

103 The ESA directs implementation by the Secretaryhef Interior and the Secretary of Commerce, wheeha
delegated those responsibilities to the Directorthf FWS and to the Assistant Administrator forhEiges,
respectively. Id. § 1533(15); 81 Fed. Reg. 74435/(Feb. 11, 2016).
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vertebrate fish or wildlife which interbreeds wheature.»% While species and subspecies are
clear taxonomic classifications, the “DPS” conces created by the ESA and the Listing
Services to designate conservation units based @ymiination of biology and policy. What
NMES is proposing to determine here is not whetheopulation constitutes as DPS or whether a
species, subspecies, or DPS meets the ESA’s “dwedt or “endangered” definitions—NMFS is
effectively proposing to create a species that doegyet exist.

Even though the ESA does not confer NMFS the atiyhiorcreate species and subspecies
classifications that are typically in the purviewiodependent scientific organizations, NMFS
issued regulations seemingly conferring to itsetharity to “rely not only on standard taxonomic
distinctions, but also on the biological expertidehe agency and the scientific community, to
determine if the relevant taxonomic group is a ¢ég& for purposes of the ESA® While this
regulation did not impose any standards for NMF&ercise of it biological expertise in
unilaterally adopting otherwise unrecognized spe@ad subspecies classifications, the ESA
requires NMFS to utilize the best available evidemcmaking listing decisions, including when
making taxonomic determinations.

In addition to reliance on the best scientific imf@tion available, NMFS should also
utilize the criteria it set out for itself in itokcy Regarding the Recognition of Distinct Vertate
Population Segments under the Endangered SpecigsDRS Policy”)1°® The DPS Policy sets
a framework for determining whether a populationstdutes a DPS, and if so, whether that DPS
merits listing under the ESR! Importantly, the DPS Policy applies to taxonodéterminations
specifically assigned to the discretion of the ibigtServices — and not higher order species- and
subspecies-level taxonomic classifications that tgpacally recognized through independent
scientific bodies. As such, the factors consideneder the DPS Policy should be viewed as the
minimal criteria for guiding NMFES’s unilateral regwoition of higher order taxonomic
classifications.

In order to be considered a DPS under the DPSyalipopulation must be both discrete
in relation to the remainder of the species, agdificant to the species. A population segment is
discrete if it satisfies either one of the two daling conditions:

1. Itis markedly separated from other populationthefsame taxon as a consequence
of physical, physiological, ecological, or behasiokactors; or

10416 U.S.C. 8§ 1532(16). Generally, NMFS managesmaapecies while FWS manages land and freshwaeeies.
See Endangered Species Act (ESANATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
http://mwww.nmfs.noaa.gov/pr/laws/esa/ (last upddted. 11, 2016).

10550 C.F.R. § 424.11.

10661 Fed. Reg. 4,721 (Feb. 7, 1996).

10761 Fed. Reg. 4,725.
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2. It is delimited by international governmental boands within which differences
in control of exploitation, management of habitatnservation status, or regulatory
mechanisms exist that are significant in light eft®on 4(a)(1)(D) of the Act®

If the Listing Services decide that a populatiogreent is discrete, then they consider its bioldgica
and ecological significance by considering sciengVidence that may include, but is not limited
to:

1. Persistence of the discrete population segmemn icalogical setting unusual or
unique for the taxon;

2. Evidence that loss of the discrete population segmeuld result in a significant
gap in the range of a taxon;

3. Evidence that the discrete population segment sepits the only surviving natural
occurrence of a taxon that may be more abundaetvh&re as an introduced
population outside its historic range; or

4. Evidence that the discrete population segment rdiffmarkedly from other
populations of the species in its genetic charsties 1

If the Listing Service determines that the popalasegment is both discrete and significant, then
it reviews whether the DPS is threatened or endadgender the listing factors applied to all
species!® These are: (1) the present or threatened deistnuahodification, or curtailment of its
habitat or range; (2) overutilization for commelcieecreational, scientific, or educational
purposes; (3) disease or predation; (4) the inaal®gaf existing regulatory mechanisms; and (5)
other natural or manmade factors affecting its ool existencét!

As the peer reviewers noted with significant conc&MFS’s analysis of the taxonomy of
Bryde’s whales in the GoM did not include any cdesation of the DPS Policy critert® NMFS,
in fact, entirely sidestepped this required analysi declining to consider GoM Bryde’s whales
as a DPS and instead proposing to unilaterallygeize GoM Bryde’s whales as a new subspecies.
The ESA cannot be read to so easily allow NMFS ribunden itself of important analytical
requirements by taxonomically deconstructing sped¢i@ough unilateral recognition of new
subspecies instead of the designation of DPS.

Congress noted with respect to DPS designatioreaithorizing the ESA that it “is aware
of the great potential for abuse of this authorignd admonished the listing services to use their
taxonomic authority “sparingly and only when thelbgical evidence indicates that such action

108 Id.

109 Id.

110 Id.

11116 U.S.C. § 1533(A)(1).
112 See Peer Review Report.
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is warranted.**® Biologists in the Listing Services have similaniyted that NMFS and FWS must
avoid using “careless taxonomy” in ESA listingsaingh “over-application of the subspecies
concept for species that attract human interéét These same biologists found that use of poorly
defined or invalid subspecies by FWS have resufteshwarranted adverse economic impatts.

As opposed to DPSs, which are desighated by thiediservices alone, species and
subspecies are typically identified by researchedstaxonomists, who name and describe in the
form of a scientific paper a new species of orgarasid explain how it differs from species that
have previously been described or that are refdfefiaxonomic naming in zoology is governed
by the International Code of Zoological Nomenclatussued by the International Commission on
Zoological Nomenclature (“ICZN”§” Other scientists and researchers often thenatalidr
build upon the discoverer’s conclusion, therebyating a form of scientific consensus. Various
organizations, such as the Integrated Taxonomiormmition System, Society of Marine
Mammalogy, the International Whaling Commissiond athers maintain lists of what they
consider to be accurate, scientifically credibled @urrent taxonomic data. These cataloguing
organizations typically have detailed guidelines &dassifying species and subspecies, and
similarly detailed guidelines for proposing, reviag; and adopting taxonomic classifications
proposald!® Subspecies have traditionally been defined bypimipgical traits or color
variations!’® Where molecular data are used to assess digdnesss, it is typically used to
support morphological or behavioral distinctidA%. Molecular data alone are rarely considered
sufficient to establish taxonomic distinctiot?s.

In the incredibly rare instances where a NMFSHgstaction has utilized a subspecies’
taxonomic classification before it had been adojmethe larger scientific community, NMFS’s
recognition was based on conspicuous morphologidtdrences, where NMFS’s view of the
taxonomy mirrored the consensus of the larger sieocommunity, and where formal recognition
by the relevant scientific organizations was imgkde delayed for non-substantive procedures.
For instance, when NMFS listed the Southern Resikidar whale DPS Qrcinus orcg, it used
an unnamed subspecies of North Pacific resideldr kithales as a reference taxon for the DPS
analysis. The subspecies, however, was distinghlshby observation because of its different
color pattern, size, habitat, feeding ecology, rhotpgy, and moré?> NMFS took a similar
approach when listing DPSs of the humpback whallegjdptera novaeanglieagreeing with the

11335, Rep. No. 95-151, at 7 (1979), reprinted in ES4islative Historysupranote 144, at 1397.

114 SeeSusan M. Haigt al, United States Geological Surv@axonomic Considerations in Listing Subspecies Unde
the U.S. Endangered Species,ARdper 671 (Jan. 1, 2006).

115 Haig (2006) at 1590.

116 See generallySusan M. Haiget al, United States Geological Surveaxonomic Considerations in Listing
Subspecies Under the U.S. Endangered SpecieP#&uper 671 (Jan. 1, 2006).

117 INTERNATIONAL COMMISSION ONZOOLOGICAL NOMENCLATURE, http://www.iczn.org/ (last visited Dec. 20, 2016)
118 See Guidelines for Case PreparatiotlNTERNATIONAL COMMISSION ON ZOOLOGICAL NOMENCLATURE,
http://www.iczn.org/content/guidelines-case-prepara(last visited Jan 18, 2017).

119 Haig (2006) at 1586.

120 Haig (2006) at 1591.

121 Haig (2006) at 1591.

12270 Fed. Reg. 69,903, 69,904-05 (Nov. 18, 2005).
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Biological Review Team’'s assessment that there waee subspecies—North Pacific, North
Atlantic, and Southern Oceans—and using these sulespas the reference taxa for the DPS
analysist?®> These three subspecies of humpback whale aredsisoguishable by reproductive
seasonality, migrations and behavior, color pagteand genetic differencé¥

In contrast, there is no scientific evidence tppgut recognized morphological or behavior
differences that distinguish Bryde’s whales in@w@M. Bryde’s whales in the GoM are physically
and behaviorally identical to Bryde’s whales in gvether ocean and adjoining sea in which they
are found®® At most, Bryde’s whales in the GoM exhibit moliatlevel differences from
Bryde’s whales in other oceans. Moreover, theseetye distinctions—again, the sole basis for
NMFS’s assertion that GoM Bryde’s whales are a pabes—are only preliminarily described,
not well understood, and poorly delineated.

Bryde’s whale taxonomy is, in fact, currently shebject of significant scientific dispute.
That dispute is the reason no scientific bodiesgaize GoM Bryde’s whale as a new subspecies.
That dispute is also likely the reason no partyénasn petitioned the relevant scientific bodies to
recognize GoM Bryde’s whales as a new subspediegxroperly recognize GoM Bryde’s whale
as a distinct subspecies, NMFS should submit ithouwlogy used to determine this classification
to the taxonomic publication that can peer-revikis information.

2. Dispute Over Bryde’s Whale Taxonomy

The taxonomic status of the various whales withen“Bryde’s whale complex” has been
the subject of numerous scientific disputes. Regenetic studies of Bryde’s whales have not
resolved the uncertain taxonomic status of the B¥yde’s whale populations that have been
sampled. In fact, these studies demonstrate tigataxonomic structure of the Bryde’s whale
complex is more uncertain than previously undeigtoo

a. History of Bryde’s Whale Taxonomy

Bryde’s whales were not identified as a speciesndisfrom sei whalesBalaenoptera
borealig until 1913. In the ensuing decades, biologideiified two clades of Bryde's whales:

12380 Fed. Reg. 22,303, 22,311 (Apr. 21, 2015).

12480 Fed. Reg. at 22,310

125 The SRT raises but seemingly dismisses “uniquesiiosignatures” as evidence of distinction. As SRT
Report elsewhere, all widespread marine mammalereved to develop localized coda variations. sE&lialects”
are therefore emblematic of widespread species-evidence of distinction. The SRT’s peer reviewestioned
the SRT to clarify this pointSee Peer Review Repoioreover,_in the Final Rule to reject the listingttee GoM
sperm whale as a DPS (78 FR 68032), NMFS statechiBe there is evidence of different types of c@#tion
(i.e., macrogeographic versus microgeographic dialewthin the GOM, communication is passed down fiibie
mother, and adult male sperm whales travel outkigl&ulf of Mexico, the communication differencévieen GOM
sperm whales and sperm whales from other popukatioes not indicate sperm whales in the GOM ararkedly”
separate.” It is unclear why NMFS would proposestich a contradictory conclusion here, particulbdgause the
sperm whale vocal repertoire has been intensebliestufor decades. (Whitehead et al. 1998, Jouwh&nimal
Ecology Current Biology 21, 687—691).
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B. e. brydeiandB. e. edeni In 2003, Wadaet al. (2003) concluded, based on morphological
comparisons, that these two clades are not sulespetihe Bryde’s whale but rather two separate
speciesBalaenoptera brydeandBalaenoptera edenilt remains a matter of debate whether these
two clades constitute two species or two subspexfi@yde’s whale. Wadat al. (2003) also
concluded that the Omura’s whale, which was preslipgonsidered to be within the Bryde’s
whale complex, may also constitute a distinct sge@alaenoptera omurai

Several biologists disputed the methodology usetiVagaet al. (2003), were critical of
the proposed new species classifications, andddlseir disagreement with the International
Whaling Commission (“IWC”). In 2004, the IWC Scidit Committee found that it was
premature to declaf@alaenoptera omuraa separate speciés.

Noting the taxonomic dispute that continued aftedaét al. (2003), Sazaket al. (2006)
used genetic comparisons to test the three-speniesomic classification first identified in the
Wadaet al. (2003) morphological comparisons. Sazekal. (2006) sampled each of the three
species proposed by Wadtal. (2003) by identifying four specimens (oBalaenoptera edeni
oneBalaenoptera brydeiand twoBalaenoptera omuraiusing the morphological characteristics
identified by Wadaet al.(2003). The specimens were taken from the GenBepdsitory?’ and
were extracted from whales found in the followingdtions:

Identified Specimen | GenBank Tissue Type | Location
Accession Number

B. omurai#l AB201256 Muscle Sea of Japan off Tsunoshima
Island, Japan

B. omurai#2 AB201257 Muscle Sea of Japan off Awishima
Island, Japan

B. edeni AB201258 Skin Ariake Sea off Kumamoto,
Japan

B. brydei AB201259 Not Identified | North Pacific Ocean off
Natori, Japan

Sazakiet al.(2006) largely confirmed the results reported ind&et al.(2003), but further noted
that B. edeniandB. brydeimay be in the same genetic complex as the seiewBalaenoptera
borealig—the species from which the Bryde’s whale taxoms Wirgt identified as distinct in 1913,
and the species most commonly misidentified as 8syathales. The relationship Bf edeniand

B. brydeito B. borealisand not tdB. omuraihas been described in other genetic studies ds wel

126 The IWC does now recognize the speci&se Taxonomy of WhaldSTERNATIONAL WHALING COMMISSION,
https://iwc.int/cetacea (last visited Dec. 21, 2016

127The GenBank is the U.S. National Institutes Oflteagenetic sequence database collecting alligiytavailable
DNA sequences. GenBank Overview NATIONAL CENTER FOR BIOTECHNOLOGY INFORMATION,
https://www.ncbi.nlm.nih.gov/genbank/ (last updaiéals. 15, 2016).
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In the Encyclopedia of Marine Mammals, however,d&tPerrin (2009) examined Wada
et al. (2003) and Sazalat al. (2006) and disputed the suggestion tBaedeniandB. brydeiin
those studies “should be considered full speciegabse “the degree of differentiation between
the two forms is of a level that could be consisteith subspecific separation.” Kato & Perrin
(2009) further noted that taxonomic classificatisnpremature given that studies identifying
potential distinctions are doing so based on coispas in discrete regiod€® but that global
comparisons have not been undertaken.

Rosel & Wilcox (2014) provides one such global cangon, and analyzed for the first
time the genetics of Bryde’s whales found in, caméhe Atlantic Ocean. Rosel & Wilcox (2014)
compared mitochondrial DNA from 23 whales in theNGor North Atlantic with the four whale
samples taken off the coast of Japan in Saghkil. (2006). At most, it provides preliminary
evidence that whales in the GoM and North Atlanty be somewhat distinct from whales off
the coast of Japan.

b. Rosel & Wilcox (2014) Does Not Settle the Bryd®/hale
Taxonomic Debate

The Rosel & Wilcox (2014) study was based on ohigé new DNA samples from the
GoM and two new samples from the Northwest Atlanti€he origins of the remaining 21
purported GoM samples on which Rosel & Wilcox (2Ddelied were not identified in the study.

It is possible that the samples were taken fromBaek, on which Rosel & Wilcox (2014)
relied for samples to populate the mtDNA contraioes for their study. Given the confusion
about the morphological characteristics of Brydslsales, any technique used to compare the
molecular differences between and among specian ismportant tool for taxonomic research.
Reliance on GenBank for DNA samples of whales, hawnds problematic given the likelihood
of misidentification and the evolving, often comliciory, nomenclature used to identify species
and samples suspected to be within the Bryde’sevt@amplex B. brydej B. e. brydeiB. edenj
B. e. edeniB. omuraj B. borealig. Rosel & Wilcox (2014) noted that the study edlion
potentially mislabeled voucher specimens and replotithat a number of the samples that were
used to differentiate between the sampled populstwere name@®. edeni but are believed to
represenB. brydei

Table Sla in the study’'s supplement lists the iddizl genetic sequences used to compare
GoM Bryde’s whales with other species in the compl€hose in red type in the table are believed
to be misidentified in GenBank based on the phyletje analysis. Misidentification of
specimens has been a problem for many years with #ée simplest of organisni®. One paper
stated that “GenBank is riddled with errors, which often dismissed by many authors using their
data for their own research®®

128 E g, Sazakiet al.(2006) only examined whales found off the coastagfan; Best (1977) compared inshore and
offshore whales near South Africa.

129 Bridgeet al. (2003); Sole-Cava & Worheide (2007).

130 Sple-Cava & Worheide (2007).
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Rosel & Wilcox (2014) also faced the same probleith aei whales, saying that “[g]iven
the [molecular] difficulties in distinguishing sehales from Bryde’s whales, sei whale records
should be re-examined as well.” This is becausetkliminary mitochondrial DNA analyses in
Rosel & Wilcox (2014) indicate th&. e. brydeis more closely related to sei whales thaB te.
edenit3?

i. Rosel & Wilcox Observe a Distinction between Two
Distant Populations

Notwithstanding the questionable provenance ofntiagority of DNA samples on which
they relied, Rosel & Wilcox (2014) were able tontéy differences in mtDNA patterns between
the samples from the GoM and North Atlantic andsthoeference samples characterizing genetic
profiles forB. e. brydeiB. e. edeniandB. omurai Notably, these reference points from which
all distinctions with whales in the GoM and NortHaktic were measured were based on a single
whale representin®. e. brydei a single whale foB. e. edeniand two whales foB. omurai
Perhaps more importantly, all four of these whamgles were taken from the waters around
Japan. Far from providing precise reference pdartthe named species from which to measure
all genetic deviations, the samples in Sazlal. (2006) represent the mtDNA patterns of four
whales near Japan that were assigndsl torydej B. edeni andB. omuraibased on the disputed
morphological analysis proposed by Wadal. (2003).

Even if these mtDNA patterns show statisticallyngigant differentiation between oceans,
as NMFS appropriately found with respect to thespehale:

MtDNA does not alone describe population structuecause
MtDNA is maternally inherited, differences in mtDN#aplotypes
between populations do not necessarily mean tlapoipulations
are substantially reproductively isolated from eather because
they do not provide any information on matés.

Differences in mtDNA may indicate discretenesspacses in which male and female movement
patterns are the sani& but these patterns are not known for the Bryddiale. Almost no tagging
data exist for Bryde’s whales and its migratoryt@ats (or lack thereof) are dispute€d.

Subsequent to Rosel & Wilcox (2014), researchacsessfully satellite tracked twd.
edeniin the North Pacifi¢3® One whale was tracked for 13 days and traveltidtance of 917.3

131 Dizonet al. (1997).

13278 Fed. Reg. 68,032, 68,035 (Nov. 13, 2013).

13378 Fed. Reg. at 68,035.

134 Kato & Perrin (2009) identify a north-south migmat pattern; Steiner (2007) suggests Bryde's whaesnot
exhibit the normal migration patterns of baleen \fg Best (1977) identifies resident populations.

135 See IWC SC/F16/JR/45.
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km.*® The second whale was tracked for 20 days anctledva distance of 2649.7 Kai.
Previously, Bryde’s whales were not known to tratelse lengthy distances. Movements of this
distance over relatively short periods of time amgnificant because they denote increased
potential for connectivity over long distances. i\hhe sex of these whales is unknown, if these
data suggest that males make longer-distance mansitiet could maintain genetic connectivity
between populations, that connectivity would notreiected in the Rosel & Wilcox (2014)
analysis of maternally inherited DNA. A comprehgasanalysis of genetic differentiation
requires more extensive evaluation of paternalherited genes. As noted by one of the SRT's
peer reviewers, “l would have liked to see a birenabout differentiation at nuclear genes, since
patterns can differ strongly from those at mtDNAZ”

il. Rosel & Wilcox (2014) Does not Delineate the®ive
Subspecies

Even if mtDNA patterns showed Bryde’s whales in@wM to be distinct from some other
population, there is no evidence of the requisibarked distinction.” Moreover, Rosel & Wilcox
(2014) does not answer the essential questiontiridisrom what?” Stripped of the questionable
samples from GenBank, Rosel & Wilcox (2014) iswdgtof five whales in the GoM and North
Atlantic and four whales off Japan. The study re&aluable as it provides the first credible
genetic evaluation of Bryde’s whales outside ofittthan or Pacific Oceans, but it is a preliminary
study only, as recognized in the authors’ appro@maveat that further research is needed.

Since the publication of Rosel & Wilcox (2014), g&n testing has identified the presence
of the subspecieB. e. brydeiin the southern Caribbe&f and off southern Brazi® Whales
genetically identified a®8. omuraiwere confirmed off northern BraZil and West Africa*2
Notably, these are the firBt omuraiever discovered in the Atlantic Ocean. Theseodisaes,
along with another discovery & omuraioff Madagascaf?® (where the species was previously
thought to be absent) reveal that the taxonomioeigtion of the Bryde’s whale complex has only
begun to be understood.

Additionally, the discovery oB. omuraifor the first time in the Atlantic Ocean reveals
that whales within the Bryde’s whale complex maisek a series of discontinuous populations
that are connected through the occasional longuutist movements of a few individuafé. There
is some preliminary indication that these movemdatsl therefore genetic connections) may
follow ocean current¥® Indeed, even Rosel & Wilcox (2014) supports thierence that

136 See IWC SC/F16/JR/45.
137 See IWC SC/F16/JR/45.
138 See Peer Review Report.
139 Luksenburget al. (2015).
140 pastene (2015).

141 Cypriano-Souza (2016).
142 Jung (2016).

143 Cerchioet al. (2015).

144 Jung (2016).

145 Jung (2016).
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population connectivity may align with ocean cutsenTwo of the five samples obtained for the
study (40%) were from the North Atlantic. In fathese two strandings from South Carolina
(1992) and North Carolina (2003) were found to barly identical to the other whales sampled
from the GoM, which suggests that they are conmeitiean Atlantic populatiot® This can be
explained by positing that either: (1) the whalesddin the Northern GoM (where they are
supposedly restricted), entrained in the Floridaréht to the Gulf Stream, and floated (with no
predation) for more than 1,000 miles before con@agore along the mid-Atlantic coast; or, (2)
they were part of an Atlantic population that i¢ dstinct from the GoM population.

While both explanations are possible, the lattgdamation is infinitely more reasonable.
As such, the best scientific evidence available clwvhis admittedly lacking in quantity,
demonstrates that whales in the GoM are genetigadigtinct from whales in the North Atlantic
Ocean and potentially elsewhere. Given the chamgesir understanding of the taxonomic
delineation of the Bryde’s whale complex that hageurred just the last year, there is no basis to
conclude that the genetic distinctions Rosel & W#l¢2014) reported in the GoM and North
Atlantic are not connected to a larger as-yet umtifled discontinuous population.

It is within the current atmosphere of global tagomc dispute that NMFS now proposes
that Bryde’s whales in the GoM can be declaredbsecies distinct from all other populations,
including those in the Atlantic—which are genetigahdistinct. Notwithstanding NMFS’s
suggestion otherwise, Rosel & Wilcox (2014) does clarify the subspecies identification or
resolve the taxonomic debate at the global specisabspecies level.

b. GoM Bryde’s Whales are Not Recognized by then8tic
Community as a Subspecies

While some individual biologists agree with NMF&tRosel & Wilcox (2014) provides
sufficient evidence that Bryde’s whales in the GaM a new subspecies, no scientific body has
adopted this classification. In fact, the Assaciad can find no evidence that any scientific body
is even considering recognizing GoM Bryde’s whales subspecies. There does not even appear
to be any requests that any organizations recangiddaxonomic status of Bryde’s whales.

One such organization is the Society of Marine Matogy (“SMM”), which maintains
and routinely updates the List of Marine Mammal &g and Subspecies. The SMM’s List of
Marine Mammal Species and Subspecies, which waatagdn May 2016, only recognizes the
two already-designated subspecies of Bryde’'s wHaleg. brydeiand B. e. ederi-no GoM
subspecies is included’

146 NOAA reports online that genetic testing was cartéld on the whales and makes the claim that theg distinct
from whales in Caribbean and Pacific, yet no dagaewprovided and more recent studies do not citetésting
(http://www.noaanews.noaa.gov/stories/s2094.htm).

147 See List of Marine Mammal Species and Subspec®SCIETY FOR MARINE MAMMALOGY,
https://www.marinemammalscience.org/species-infeiondist-marine-mammal-species-subspecies/ (lgztated
Nov. 13, 2016).
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Similarly, The International Whaling Commission \W{C”), the foremost
intergovernmental organization on whale conservatitosely tracks whale taxonomy given the
importance of species and sub-specific identifagatn regulating and enforcing whaling activity.

It lists onlyB. edenj Bryde’s whale, as a species, and notes thatahenncludes more than one
Sped?fg but that nomenclature is unsettled. It sxakereference to a possible subspecies in the
GoM.

GoM Bryde’s whales are similarly unrecognized gslaspecies by scientific organizations
outside the marine mammal and whaling communitye Tatalogue of Life, which is maintained
by the Integrated Taxonomic Information Systenth@ught to be one of the most comprehensive
listings of known species and organisms. It inelkidntries for Bryde’s whales and Eden’s whales,
but does not recognize Bryde’s whales in the Gold sisbspecie$® The International Union for
Conservation (“lIUCN”) maintains the Red List of €atened Species,” which it characterizes as
“the world’s most comprehensive inventory of th@lgll conservation of plant and animal
species.?® The Red List’s entry for the Bryde’s whale seerhjngcognizes the three species
within the Bryde’s whale compleB( brydej B. edeniandB. omura) but notes that the taxonomic
status of the Bryde’s whale complex is unsettl#dloes not discuss at all the possibility that the
GoM Bryde’s whale population constitutes a sepasatespecie$:!

NMFS’s proposal to unilaterally recognize GoM Brigderhales as a subspecies cannot
plausibly be construed as a reflection of the cosise of the larger scientific community or an
action made necessary by the slow moving taxongricedures of the foremost scientific
institutions. No scientific organization recogrezBryde’s whales in the GoM as a subspecies.
There is no evidence that any organization is easidering recognizing GoM Bryde’s whales
as a subspecies. And, there is no evidence tlgatrganization has even been asked to recognize
Bryde’s whales in the GoM as a subspecies. Tke dailable information remains that GoM
Bryde’s whales are not a subspecies.

As discussed below, the SRT's efforts to develagme support for the creation of the
GoM Bryde’s whale subspecies does not change dieabailable evidence. In fact, it reveals that
the SRT’s bases for proposing to create the subiespare largely illusory.

148 See Taxonomy of WhaldETERNATIONAL WHALING CoMMISSION, https://iwc.int/cetacea (last visited Dec. 21,
2016).

149  See Search Al Names — Results for “BalaenopteraCATALOGUE  OF  LIFE,
http://www.catalogueoflife.org/col/search/all/kegfaenoptera/fossil/O/match/1/page/1/sort/directisol/direction/a
sc (last updated Nov. 30, 2016).

150 JUCN Red List of Threatened Spe¢itidCN, https://www.iucn.org/resources/conservatiools/iucn-red-list-
threatened-species (last visited Jan. 19, 2017).

151 Balaenoptera edeniHE IUCN RED LIST OFTHREATENED SPECIES http://www.iucnredlist.org/details/2476/0 (last
visited Dec. 21, 2016).
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C. The Information the SRT Used to Support its famoc
Conclusions is Not the Best Available

Because the SRT's conclusions about the taxonomaiosof GoM Bryde’s whales was
based entirely on the preliminary conclusions os&& Wilcox (2014), and not morphological
or behavioral differences, or more conclusive gerddta, the SRT sought out additional support
for its conclusions through expert opinion. Onfase, expert opinion can indeed qualify as the
best scientific information available. In this tasce, however, the expert opinion contributed
little to no information relevant to the taxonormstatus of Bryde’s whales in the GoM.

In seeking validation of its unique conclusion tBayde’s whales in the Gulf of Mexico
constitute a new subspecies, the SRT requestethth&VIM’'s Committee on Taxonomy rate the
likelihood of sub-specific status as high or I&#. Critically, the SRT did not ask the SMM to
consider the taxonomic status of Bryde’s whaletheéGoM, nor did the SRT ask that the SMM
recognize GoM Bryde’s whales as a new subspediedact, the SMM’s most recent List of
Marine Mammal Species and Subspecies—publishedyreegear after the SRT asserts that the
SMM Taxonomy Committee validated the taxonomic uw®abf GoM Bryde's whales—
demonstrates that the SMM does not recognize Bsydbales in the GoM as a subspecies.

The SMM Taxonomy Committee which rendered the expg@inion consists of 15
members, five of which are currently employed bywere previously employed by NOAA3
The-chair of the Taxonomy Committee—William Perriamailed the Taxonomy Committee’s
expert opinion from “william.perrin@noaa.gov” to Bara Taylor, who worked in the same office
at NMFS at her “noaa.gov” address and to Dr. FatRosel at her “noaa.gov” addreéss.

Dr. Rosel is the lead author of Rosel & Wilcox (2Dlthe study on which the SRT’s
taxonomic conclusions are entirely based. Dr. Rssalso a member of the SMM Taxonomy
Committee that rendered the expert opinion andadritbe seven SRT members that sought out
the Taxonomy Committee’s expert OpinitPd.Dr. Rosel is now the current chair of the Taxogom
Committeet>®

152 Status Review at appx. 1.

153 These include Chair William F. Perrin, SouthweishEries Science Center; Robert J. Brownell, Ji. Emomas
A. Jefferson, both listed as affiliated with NOAAsReries; Dale W. Rice, listed as formerly affiidtwith NOAA’s
National Marine Mammal Laboratory; and PatriciaR6sel, listed as affiliated with the Southeast &iigs Science
Center. SeeCommitteesSOCIETY FORMARINE MAMMALOGY , https://web.archive.org/web/20150626155429/hiitps:
www.marinemammalscience.org/about-us/committeeshe(J26, 2015) (available through WayBack Machine
Internet Archive).

154 Status Review at 123.

155 Because NMFS has failed to provide the nameseotmmittee members that voted on the SRT’s regiést
impossible to tell whether those committee memlieas have conflicts of interest—most notably Ms.s&e-
abstained from voting, and thus whether the SMMtsctusion is legitimate.

156 See Committegs SOCIETY FOR MARINE MAMMALOGY, https://mwww.marinemammalscience.org/about-
us/committees/ (last visited Dec. 18, 2016).
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Dr. Rosel also co-authored the working group reploat underlies the SRT’s damage
assessment and is listed first on the byline fer3$tatus Review Report, presumably indicating
that she is its lead author. We suspect, but ¢acordirm, that Dr. Rosel also likely helped draft
the 12-month finding that relied on the Status BevReport.

The Associations do not raise this issue to sugdndtthe various affiliations of SRT
members (and other NMFS members) were improperhat the contributions from these
affiliations are necessarily biased. To the cogtrare believe this information suggests that the
SRT members are experts in their respective fialts passionate about their mission. These
overlapping affiliations, however, call into questithe extent of data underlying the SRT's
conclusions. What appears to be validation by iplalisources is, in reality, the opinion of the
same individuals speaking through different affitias.

The Taxonomy Committee’s opinion lacks scientifgor in other ways as well. As an
initial matter, the opinion provides no narrative axplanation of the basis for the opinion. It
simply notes the committee’s top line conclusioat tiisulf of Mexico Bryde’s whales comprise
at least an undescribed subspeci&$.” Moreover, the Taxonomy Committee reached this
conclusion based on very little data.

The Taxonomy Committee received a short two-pagewiew of Bryde’s whales in the
GoM.1%8 The majority of the two pages of information piod background on the listing effort
and the SRT’s view of the urgent threats facedhieyspecie$®® This information is irrelevant to
a taxonomic assessment and its inclusion—and perme—was improper. It was also missing
key information. The summary, for instance, did inalude the population estimatesRioberts
et al. (2016)or any evidence of Bryde’s whales in the Atlantic.

The information that the SRT provided on potertaabnomic distinctiveness consisted of
only four paragraphs, which favorably summarizeSRT’s conclusion&®® In fact, it offered the
conclusion the SRT hoped the Taxonomy Committeeldvaeach: “Recent genetic and acoustic
evidence have been acquired that suggest this gitqulof Bryde’s whales represents a unique

evolutionary lineage®!

The SRT also provided the Taxonomy Committee foapst? One map purports to plot
Bryde’s whale observations, but limits those obagowns in and around the De Soto Canyon. The
SRT did not provide the Taxonomy Committee any tanghor stranding coordinates for the
Caribbean, North Atlantic, or South Atlantic. dtunclear how the Taxonomy Committee rendered
an expert opinion that Bryde’s whales in the Go®l@iscrete from contiguous populations, when
it was not provided any information on contiguoopylations.

157 Status Review at 123.
158 Status Review at 123.
159 Status Review at 123.
160 Status Review at 123.
161 Status Review at appx. 1.
162 Status Review at 121-22.
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It is equally unclear how the Taxonomy Committesdexed an expert opinion on Bryde’s
whales in the GoM when it was not provided Rosélgicox (2014), which provides the sole
basis for the SRT’s taxonomic conclusions. Preslynghis deficiency was mitigated by the lead
author’s presence on the Taxonomy Committee an&®e but, based on the record, we cannot
tell whether the Taxonomy Committee reviewed Ré&s@lilcox (2014) at all.

Neither the SRT’s conclusions nor the Taxonomy Cdteris expert opinion constitute
the best scientific information available. Thetlmailable information continues to demonstrate
that Bryde’s whales in the GoM are not a subspecies

C. Even if Bryde’'s Whales in the GoM Are a Subspees, the Best Available
Information Indicates They Are Not Endangered

The 12-month finding relies on the spurious taxoicatisaggregation of Bryde’s whales

in order to make a globally abundant and well-prtetd species appear to be at risk of extinction.
The best scientific data available suggest thatl®s/whales in the GoM are part of a larger
population that is healthy, abundant, protected, &idely dispersed. The SRT relies on its
misinterpretations of the abundance and discreseoewhales in the GoM for its assessment of
the Bryde’s whale’s risk of extinction. Because #ssociations discussed these issues at length
above, however, we do not repeat those critiques. hinstead, in this section the Associations
discuss the threat analysis provided in the Staawew Report.

Under the ESA, an endangered species is “any spacaanger of extinction throughout
all or a significant portion of its rangé®® A “threatened” species is “any species whichkisly
to become an endangered species within the forelee@aure throughout all or a significant
portion of its range®* Bryde’s whales in the GoM do not meet either d&éini

The ESA mandates that NMFS evaluate the Bryde’'sleihaisk of extinction by
considering five listing factors: (1) the present tbreatened destruction, modification, or
curtailment of its habitat or range; (2) overutlibn for commercial, recreational, scientific, or
educational purposes; (3) disease or predation;tlfd) inadequacy of existing regulatory
mechanisms; and (5) other natural or manmade faafacting its continued existent® NMFS
found that Bryde’s whales are endangered by theepteor threatened modification of its habitat,
the inadequacy of existing regulatory mechanisms, ather natural or manmade factths.
NMFS determined that there is no overutilizatiortlod species that endangers or threatens the
species, and no disease or predation that poseat tb the Bryde’s whale’s continued existence;
therefore, we do not discuss those factors here.dMtuss each of the remaining three factors in
turn below. For context, however, it is important to note thwilales, including Bryde’s whales,

16316 U.S.C. § 1532(6).

16416 U.S.C. § 1532(20).

16516 U.S.C. § 1533(a)(1)(A)~(E); 50 C.F.R. § 424c)(ti)—(5).
166 81 Fed. Reg. at 88,652.
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have been living in close proximity to the offshoieand gas industry for decadé$and there is
no evidence that Bryde’s whale populations in tleViGare declining and no evidence that they
are being harmed by these operations.

Documented anthropogenic losses of Bryde’s whatesexceptionally low in the GoM
and, with the exception of observed mortalities\div Zealand where a Bryde’s whale population
resides in the small and heavily trafficked Haur@kilf, anthropogenic losses also appear low
throughout their worldwide range.

1. Flaws in the SRT's Threat Analysis Process

Not only are the SRT’s conclusions about threaBria@le’s whales in the GOM incorrect,
they were developed through a process that bedesdsemblance to a credible scientific inquiry.
Indeed, the SRT’s analytical framework is both apagnd seemingly designed to reach a single
conclusion—that Bryde's whales in the GoM are aspebies on the brink of extinction. The
SRT’s analysis is not based upon the best sciemiformation available.

The SRT was established by NMFS to evaluate ttentamic and conservation status of
Bryde’s whales. That SRT, which consists of seMdiFS employees, evaluated conservation
status by establishing three tiers of severity ragdk identifying threat severity as low, medium,
or highl%® There is no tier that would allow SRT membersdonclude that a factor does not
threaten Bryde’s whales, much less conclude thiéiogactors or conditions may benefit Bryde’s
whale abundance.

The SRT also established three tiers of “certaimtigh which they could rank the amount
of data supporting the factors predetermined teetten Bryde’s whale'$® Again, the tier required
SRT members to conclude that the amount of datpastipg their threat conclusions was large,
medium or smalt’® SRT members could not find that an identifie@éthad no scientific support
or that a small, medium, or large amount of dasprdived that threat analysis.

Accordingly, based on the categories and tiers SR assigned for itself for the
assessment, it was compelled to conclude that seweéof data suggest that Bryde’'s whales in
the GoM were threatened with extinction. It condt evaluate data about population stability or
persistence, much less conclude that the consenstiatus of Bryde’s is favorable. Based on this
flawed framework alone, the SRT’s conclusions sthdnd rejected.

The SRT's conclusion-driven analytical frameworkwever, is not the only procedural
flaw employed in the SRT'’s Status Review Reporhreats were required to be delineated and

167 Sperm Whale Seismic Study Synthesis Report (280871 hereinafterSWSS Report).
168 Status Review at 84.
169 Status Review at 84.
170 Status Review at 84.
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separately analyzed based on whether they weremhesccurring or likely to occur in the
futurel’ There is no evidence that the SRT conducted anemalysis.

Further, in some cases, the SRT declined to eathatseverity and certainty of threats at
all. In evaluating the “inadequacy of existingutsgory mechanisms”?the Status Review Report
stated that “the Team unanimously agreed this fasta high threat to Bryde's whales in the
GOMXx,"t"® and then omitted individual voting on the tierslgmovided no explanation of how
this unanimous conclusion was reached. Notabl/,SRT declined to remedy this issue even
when concerns were raised by peer reviewérs.

The peer reviewers also raised concerns that thieeisSReview Report was difficult to
interpret because it introduced undefined terms eodcepts such as “dangerously small
population” and “high risk of extinction,” which @mnot utilized in an ESA analysi& As such,
even if the meaning of the concepts could be s@wwiheir relevance to the Status Review Report
cannot!’®

The Status Review Report is not the best availeblgence. The SRT posed questions for
itself that could only be answered in the affirmati It considered information outside of what is
properly considered in a status review, faileddasider a large amount of relevant information
(including the Associations’ previous comments)d anored the critiques of peer reviewers.
Were the Status Review Report used as a basistmgl GoM Bryde’s whales under the ESA,
that determination would be arbitrary, capricioarsg an abuse of discretion.

2. Bryde’s Whale Habitat Is Not Under Threat of Dastion or
Modification

One of the products of the SRT’s flawed analyticainework is a conclusion that Bryde’s
whale habitat is threatened by energy exploratimhdevelopment, oil spills and, spill respohSe.
As further described below, these factors are famtimg GoM Bryde’s whales at risk of extinction
because they are, at best, conjectural threatsrthgt or may not, arise based on future leasing
decisions, lease interest, production rates, agldijhuncertain presumptions about geology and

171 SeeStatus Review at 131-33.

172 Status Review at 83.

173 Status Review at 86.

174 Robin S. Wapleset al, Bryde's Whale Status Review Report (ID 337): Pesvid®v Reporfhereinafter Peer
Review].

175 See Peer Review Comments.

176 The peer reviewers raised numerous other contieanare difficult to understand because NMFS g made
the comment text available but not the draft St&esgiew that would show what part of document teerpeviewer
is discussing. The Associations asked NMFS toigeothe complete documents on two occasions. NME® ot
respond.

177The SRT also considered persistent organic pofistdarmful algal blooms, discharge from oil aad gctivities,
and heavy metals as potentially destroying, madfyior curtailing the Bryde’s whale habitat or ran¢See Status
Review at 23-32). However, the SRT determinedttizge are low-risk threats to the species (StRawsew at 85)
and NMFS agreed. (81 Fed. Reg. at 88,645). Therefee do not address those alleged threats here.
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market speculation. Moreover, regardless of wheshhand gas activities occur in areas presumed
important to Bryde’s whales now or in the fututepge activities will be highly regulated by a
strict regulatory regime, and unprecedented ingtitiven safety initiatives such as task forces,
industry standards, and industry-created guidancerdents.

a. Energy Exploration and Development Is Not a Threat

The SRT alleges that the construction of platfoamd pipelines is a “high” severity threat
with “moderate” certainty that is currently pushiBgyde’s whales in the GoM to the brink of
extinction. The SRT reached this conclusion ebenugh the De Soto Canyon area of the GoM is
currently under a lease moratorium until 2022, Hrete is no production activity in the entire
Eastern Planning Area. As such, NMFS both cordlar@sent threats with future threats while
also overestimating the likelihood of oil and gasduction activity in the future.

The Eastern Planning Area, which includes bioldgicach areas that NMFS considers
the most important to Bryde’s whale conservatiamyets more than 261,000 square kilometers
(km?)—roughly the size of Coloradd® Only 0.3% of this area is leased through 37 activ
leases.®

Only 105 wells have been drilled in this area, aade have been put into production. The
lack of production from existing leases is likelgcause only natural gas has been discovered in
significant quantitied®® Given the 20-year low in natural gas prices ol@in 2016 and the
likelihood that onshore natural gas production witet market demands at lower cost well into
the future, NMFS cannot reasonably conclude thhtimd gas activity will increase in areas
considered important to Bryde’s whale conservatinthat such increases will threaten Bryde’s
whales.

178 See GeographyUNITED STATED CENSUS BUREAU, https://www.census.gov/geo/reference/state-ared. fiarst
visited Jan. 18, 2017).

179 BUREAU OF OCEAN ENERGY MANAGEMENT GULF OF MEXICO OUTER CONTINENTAL SHELF REGION, BLOCKS AND
ACTIVE LEASES BY PLANNING Area (Jan. 3, 2017)available athttps://www.boem.gov/Gulf-of-Mexico-Region-
Lease-Map/.

180 See generally Oil and Natural Gas Exploratory Dnitf Down in Second Quarter of 2Q18MERICAN PETROLEUM
INSTITUTE (July 7, 2016), http://www.api.org/news-policy-aisdues/news/2016/07/07/drilling-down-in-second-
quarter-of-2016.
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Monthly and annual average natural gas spot price at Henry Hub (1997-2016) =
dollars per million British thermal unit Cla
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Natural Gas Prices in 2016 Were the Lowest in Neafl YearsU.S.ENERGY INFORMATION ADMINISTRATION
(JAN. 13,2017), https://www.eia.gov/todayinenergy/detail ‘pil29552.

Indeed, BOEM conducted only two lease sales (iM28id 2016) in the minority of the
Eastern Planning Area that remains available fasiteg—neither received a single Bfd. The
remainder of the Eastern Planning Area remainsuadeoratorium until 202282

181 Eastern Planning Area Lease Sale 226 InformatidBUREAU OF OCEAN ENERGY MANAGEMENT,
https://www.boem.gov/Sale-226/ (last visited J&8).2017).
1820CS OGLP 2017-2022 at 2-20.
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Areas Under MoratorigBUREAU OFOCEAN ENERGY MANAGEMENT, https://www.boem.gov/Areas-Under-
Moratoria/ (last visited Jan. 18, 2017).

Even if the lease moratorium is lifted in the Easteélanning Area, the level of exploration and
pipeline activity is largely unknown. Becauser@éa-scale opening of the Eastern Planning Area
to leasing is not possible until 2022 and even teamins hypothetical, BOEM has conducted no
analysis of the potential impacts of such an ua@erevent. The most geographically relevant
forward-looking analysis is likely the Environmehit@mpact Statement (“EIS”) for multiple lease
sales in the Central and Eastern Planning Areasdast 2017 and 20282 While this EIS covers
only a small portion of the EIS, it provides thesbavailable information on the level of activity
that BOEM expects would occur for hypothetical fetlease sales in the Eastern Planning Area.

For areas in the Central and Eastern Planning Ao#fased for leasing between 2017-2022,
BOEM expects that, at most, 67 wells will be ddll€ production structures will be installed and
removed, and up to 145 miles of pipeline will biel leetween 2012 and 2051—a nearly 40-year
period!®* Additionally, all these activities will take pkadén waters more than 800m deep, beyond
the depths where Bryde’s whales are commonly fdéhdhis level of exploration and production
activity remains purely speculative, but in no veay credibly be considered “high.”

183 20127-2022 Gulf of Mexico Multisale Environmentahphact StatementBurREAU OF OCEAN ENERGY
MANAGEMENT, https://www.boem.gov/GOM-Multisale-EIS/#Final-Brammatic-EIS (last visited Feb. 6, 2017).
184 U.S. Department of the Interior, Bureau of Enegnagement, OCS EIS/EA BOEM 2015-033, Gulf of Mexic

OCS Oil and Gas Lease Sales: 2016 and 2017 (S¥#) at Tables-&vailable athttps://www.boem.gov/BOEM-
2015-033/.

185 Status Review at 27.
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Assuming lease sales are allowed throughout théeEa®lanning Area in 2022, and
further assuming that the hypothetical lease satkeact bidders, and even further assuming that
the leases are developed, the best informatiomedlaifrom the EIS for the 2017-2022 lease sale
schedule suggest that peak well construction argtabipn would not occur until several years
after a hypothetical lease safé.

250 - Central/Eastern Planning Areas

r 400
r 350
- 300

r 250

r 200

N
w
o

Production (MMBOE/year)

Number of Wells or Structures

r 100

r 50

s Exploration and Appraisal Wells

Development Wells

s Structures in Operation Production (MMBOE /year)

Notes: Development wells could include some exploration wells re-entered and completed; structures do not include subsea
structures. Vertical scale is consistent across similar figures to illustrate the relative differences within and across program
areas.

Figure 3.2-6b. Timing and Magnitude of Exploration and Appraisal Wells, Development Wells,
Structures in Operation, and Production in the Central/Eastern Planning Area
(Mid-Price Scenario, Year 0 =2017)

U.S. Department of the Interior, Bureau of Energgridlgement, OCS EIS/EA BOEM 2015-033, Gulf of Mexico
OCS QOil and Gas Lease Sales: 2016 and 2017 (S¥{8) at 3-20available athttps://www.boem.gov/BOEM-
2015-033/.

Similarly with respect to the construction of neipgdines under the 2017-2022 lease sale,
BOEM concluded that “[r]elatively few new pipelinandfalls are anticipated because of the
extensive nature of the existing pipeline netwarthie GOM.%8” Even if pipelines were expanded
near areas where Bryde’s whale are most commordgrobd, the majority of the infrastructure
development would not occur until many years dfternypothetical lifting of the moratoriutf®

186 OCS OGLP 2017-2022 at 3-20.
187 OCS OGLP 2017-2022 at 3-25.
188 OCS OGLP 2017-2022 at 3-25.
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(Mid-Price Scenario, Year 0 =2017)

U.S. Department of the Interior, Bureau of Energgnidgement, OCS EIS/EA BOEM 2015-033, Gulf of Mexico
OCS QOil and Gas Lease Sales: 2016 and 2017 (S¥{8) at 3-25available athttps://www.boem.gov/BOEM-
2015-033/.

Therefore, the best information available suggdstsany potential risks from oil and gas
activities can only occur, if at all, many yearshe future. Whether oil and gas activities inseea
at all in areas NMFS considers important to Brydel'sile conservation requires a tortured series
of speculations about lifting the moratorium, newdfd lease interest, the potential for
hydrocarbon discoveries, and future market conastio

Although other parts of the GoM have more oil and groduction activity, these activities
do not impact areas that NMFS has identified aomamt for Bryde’s whale conservation, and,
in fact, only occur in areas where NMFS surmisielfl incorrectly) that no Bryde’s whales are
present®® In reality, whales, including Bryde’s whales, béeen living in close proximity to the
offshore oil and gas industry for decades withowt avidence that populations in the GoM are
declining or that individuals are being harnt€¥.The best available data indicate that oil and gas
development presents no current threat to Brydéales and, given the numerous protections in

189 SeeB1 Fed. Reg. at 88,644.
190 SeeA. Jochen=et al, U.S.DEPARTMENT OF THEINTERIOR MINERALS MANAGEMENT SERVICE, SPERM WHALE

SEISMIC STUDY IN THE GULF OFMEXIcO (MMS 2008-06) at 271 (Apr. 2008).
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place to protect marine mammals (discussed in @etitiF.2. below), these threats are not likely
to arise in the future.

b. Oil Spills and Spill Response Are Not Threats

In addition to the surmised risks from energy isfracture, NMFS also considered
potential impacts on Bryde’'s whales from oil sp#ied spill response activities. Here again,
NMFS overestimates the likelihood that these impagli occur as well as the risks presented by
them, while, at the same time, significantly und@neating the impact of measures to prevent
such incidents from occurring.

As described in detail above, the majority of tlastérn Planning Area is currently under
a leasing moratorium and there is currently no petidn activity in the area. Only one pipeline
passes through the De Soto Canyon, where Brydesgewtare most commonly observét.In
other areas of the GoM, where more oil and gasiactakes place, BOEM has recognized that
“[rlecently implemented safeguards, including adial subsea blowout preventer testing,
required downhole mechanical barriers, well comteint systems, and additional regulatory
oversight make such an event less likely than énghst.2°2 BOEM in the Final Environmental
Impact Statement for its OCS leasing plan estimatethability of a catastrophic spill based on
drilling and spill data; it found the chance infesimal, and explained that no spills greater than
150,000 barrels are expected to occur during ti&-220022 period®

Among the measures referenced by BOEM are those itidastry undertook after
Deepwater Horizon to prevent oil spills and impraovespill responses. In addition to the added
regulations, the oil and gas industry has alsodtelpormulate four Joint Industry Task Forces
("JITES”) to identify best practices in offshorelling operations and oil spill response with the
aim of enhancing safety and environmental protacflb The four JITFs covered Operating
Procedures, Offshore Equipment, Subsea Well Cortrad Containment, and Oil Spill
Preparedness and Response, and produced repofdsntocomprehensive and safe drilling
operations®®> API has also developed more than nine new stdadhat cover issues such as well
design and construction, high-pressure and higlpéeature design and equipment, and subsea
issues; revised more than six documents on bloyoenention, choke and kill systems, and
remotely operated tools and interfaces; and isldpeu®y at least nine recommended practices and
specifications to cover drill-through equipment,rma drilling riser systems and equipment, and
well control equipment®®  Following Deepwater Horizon, industry also fdeiled the
development of the Center for Offshore Safety,ralustry-sponsored group whose mission is to

191 Status Review at 24 fig.9.

1920CS OGLP 2017-2022 at 3-27.

193 0CS OGLP 2017-2022 at 3-27 to 3-29.

194 AMERICAN PETROLEUM INSTITUTE, IMPROVEMENTS TOOFFSHORESAFETY BY INDUSTRY AND GOVERNMENT (April
2015), available at http://www.api.org/~/media/Files/Oil-and-NaturahSGExploration/Offshore/Improvements-to-
Offshore-Safety-Report.pdf.

195 Id.

196 Id.
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promote the highest level of safety for offshorilidg, completions, and operations by offering
tools, information, and collaboration opportunitiesindustry®’

The federal government has also instituted a nunaoberhanges by reorganizing the
Minerals Management Service and issuing new ruldsraquirements that make the prospect of
future catastrophic spills even more remote. Theffarts are discussed in-depth in section
II.F.2.b.

If a spill were to occur and use of dispersantsewereded, there will be impacts to marine
life and the environment, but there are reasoielieve that impacts to Bryde’'s whales may be
minimal. As previously noted by NMFS, exposurepétroleum compounds and dispersants may
have negative impacts on marine mammals, but tingsacts are highly dependent on a number
of factors, such as frequency and duration of exysthe type and mixtures of the
chemical/compounds, the route of exposure, andpbeies’ known avoidance of oily waté?.

Indeed, notwithstanding NMFS’s conclusions to thetcary, no Bryde’s whale mortalities
can be positively attributed to the Deepwater Horizncident, nor were Bryde’s whales ever
observed within oil during the incident. NMFS poawsly alleged that two Bryde’s whale
strandings in 2012—two years after the Deepwateizbo incident—"are considered part of” an
usual mortality event (“UME”) which “includes cetsamns stranded prior to the Deepwater Horizon
oil spill.”**® As such, even if these two strandings can bibatéd to the UME, the UME has not
been attributed to the Deepwater Horizon incident.

NMFES now suggests that as many as 17% of Brydealeshn the GoM were killed by
the Deepwater Horizon incident, 22% of reproductermales experienced reproductive failure,
and 18% of the total population suffered adverfeces?®° This information comes from the Final
Programmatic Damage Assessment and Restorationplaished by the Deepwater Horizon
Trusteeg®! Its estimates regarding Bryde’s whale impactdangely baseless.

The Marine Mammal Working Group that conducted #malysis for the Damage
Assessment did not observe any Bryde’s whalesl&d evaters in 2010. There was no identified
Bryde’s whale mortality in 2010 or 2011, no obseéivas of behavioral changes, and no samples
showing that Bryde’s whales ingested oil or oilpgissants—or were at all impacted by these
substance®’? The sole basis for these incredibly pessimisioveates was evidence that 48% of

197 Id.

198 SeeStock Assessment Report (2015).

199 Stock Assessment Report (2015).

20081 Fed. Reg. at 88,644.

201 NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, DEEPWATER HORIZON OIL SPILL: FINAL
PROGRAMMATIC DAMAGE ASSESSMENT ANDRESTORATION PLAN AND FINAL PROGRAMMATIC ENVIRONMENTAL
IMPACT STATEMENT (Feb. 2016),available at http://www.gulfspillrestoration.noaa.gov/restooatiplanning/gulf-
plan.

202 DEEPWATER HORIZON MARINE MAMMAL INJURY QUANTIFICATION TEAM, MODELS AND ANALYSES FOR THE
QUANTIFICATION OF INJURY TO GULF OF MEXICO CETACEANS FROM THEDEEPWATERHORIZON OIL SpiLL (2015),
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Bryde’s whale habitat (as narrowly defined by NMRES)within the least impacted part of the
Deepwater Horizon oil footprirf®® All the exposure risks and impairments were ifer—
without explanation—from studies of dolphins in@tlareas with substantially higher oil exposure
and other risk factor®* While the Associations are not saying that Brgdehales did not suffer
adverse impacts from the Deepwater Horizon inciddMFS has presented no credible evidence
of adverse impacts—certainly not sufficient evidehz support the SRT’s “high” severity rating
for the threat of oil spills and spill cleanup. Mamportantly, the information on which NMFS
relies does not support the claim that past orrpiatlefuture oil spills or responses are likely to
drive GoM Bryde’s whales to the brink of extinctionthe foreseeable future. The best scientific
information available indicates that no Bryde’s Whanortalities have been attributed to the
Deepwater Horizon incident, and that the likelihaddh future incident of that magnitude is too
remote to measure at an appreciable level of pitdyab

3. Existing Requlatory Mechanisms Sufficiently Ricitthe Bryde's Whale

As previously noted, the SRT declined to evalubtegeverity and certainty of threats at
all. In evaluating the “inadequacy of existingutsgory mechanism$® the Status Review Report
stated that “the Team unanimously agreed this fasta high threat to Bryde's whales in the
GOMx.”?%®  Nonetheless, NMFS’s proposed 12-month findingeptad without question the
SRT’s unexplained conclusidf’! In fact, the proposed 12-month finding’s charezégion of the
SRT'’s finding reveals its analytical deficiencyp&ifically, the SRT found that, given the current
status of the Bryde’s whale population in the GdlMexico, it is clear that existing regulations
have been inadequate to protect thé?h.In other words, the SRT concluded that Bryde'sles
are threatened by inadequate regulations becaes8RA does not believe Bryde’s whales are
abundant or widely distributed. Not only is thasclusion based on a profound misreading of the
ESA's listing factors, it is substantively baseledbere are no abundance or range trend data for
Bryde’s whales and therefore there is no basisfier ithat current abundance is related to the
insufficiency of regulations.

The proposed 12-month finding elsewhere states“that while we acknowledge that
existing protective regulations are in place, weeagvith the SRT’s overall conclusion that the
existing regulatory mechanisms have not prevenbedcurrent status of the GOMx Bryde’s
whale.”2%® Stated differently, NMFS believes that regulatorgchanisms are in place to protect
Bryde’s whales in the GoM, but nonetheless condutihat the species was threatened under
Factor D because it concluded that Bryde’s whalesewhreatened under other factors.

available athttps://pub-dwhdatadiver.orr.noaa.gov/dwh-ar-docutsi®@76/DWH-AR0105866.pdhéreinafteDWH
MMIQT).

203pDWH MMIQT at Sec. 3.2.4.

204 DWH MMIQT at Sec. 3.2.4.

205 Status Review at 83.

206 Status Review at 86.

20781 Fed. Reg. at 88,648.

20881 Fed. Reg. at 88,648.

20981 Fed. Reg. at 88,648.
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Both the drafters of NMFS’s 12-month finding and 8RT members (which likely include
the same personnel) profoundly misinterpret thelyaisa mandated under ESA Factor D by
offering only the cursory conclusion that any ewvicke of risk is evidence of the inadequacy of
existing regulations. If abundance and range attatermined whether existing regulations were
adequate to protect a species, the ESA would ne# hequired this separate inquiry on the
adequacy of regulation. The Status Review Reppdé&r reviewers admonished the SRT on this
issue, but were ignored?

Indeed, assuming that Bryde’'s whale mortality wasgta highest during the era of
commercial whaling, even the pessimistic statusictiegh by the SRT indicates that existing
regulations are effective. Absent existing regquiatmechanisms banning commercial whaling,
the conservation status of Bryde’s whales wouldnbeh more in question. Using only a
population estimate as a measure of regulatoryagf§i without any analysis of trends would allow
NMFS to conclude that existing regulations rescBegdle’s whales from the brink of extinction
just as easily as NMFS uses that single data poistiggest that existing regulations have failed
to allow Bryde’s whales to reach some indetermiineg@er level of abundance.

As it were, the Bryde’s whale is currently protectey a comprehensive suite of laws,
regulations, and industry-driven initiativ€d. These mechanisms have entirely eliminated the
largest historic threat to the species—commerclaling. These mechanisms also address each
threat identified by NMFS. Although NMFS framesainalysis so that each regulatory mechanism
by itself may appear inadequate to protect theispethese mechanisms cannot be viewed in
isolation. Rather, the applicable body of regulatmechanisms, taken as a whole, addresses and
effectively minimizes each of the risks identified NMFS. Furthermore, an ESA listing would
not provide additional protection from these ridks. The discussion below includes a
nonexclusive list of authorities that provide puatien to the Bryde’s whale, as well as an
explanation of how these authorities address pdatithreats to the species.

Table 1: Statutes and Regulatory Mechanisms Progettite Bryde’s Whale

Statute Citation Protections
Marine Mammal | 16 U.S.C. 88 1361-1423h Imposes a moratorium andalof marine
Protection Act mammals, subject to an exception that allows

NMFES to permit some takings while placing
conditions upon certain important activities.

210 See Peer Review report.

21 These initiatives are further discussed in Sedti@h2.a.

212 seismic surveys, oil and gas production, andrfiglaictivities currently take place (albeit with iagaestrictions)
within the permitting area, despite the presenandiangered or threatened sperm whales, sea tariédish.
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Statute Citation Protections
Outer Continental 43 U.S.C. 8§ 1331-1356a Grants power to the Depaittof the
Shelf Lands Act Interior to administer mineral exploration
and development in the OCS in a manner
that protects natural resources. This includes
issuing Notices to Lessees constituting
guidance on OCSLA standards or
regulations.
Oil Pollution Act | 33 U.S.C. 88§ 2701-2762  Streamdimand improves the government’
and companies’ response to oil spills, works
to prevent their occurrence, and develops

192)

means for covering the cost of cleanup and
damages.

Ports and 33 U.S.C. 88§ 1221-1236| Provides mechanisms to negoags and

Waterways Safety vessel traffic to protect the marine

Act environment and encourage safety and
security.

Clean Water Act | 33 U.S.C. 88 1251-138)  Regulatsshdrges of pollutants into U.S
waters and creates pollution control

programs.
International 62 Stat. 1716; 161 Provides for the proper conservation of
Convention for | U.N.T.S. 72 whale stocks, makes possible the orderly
the Regulation of development of the whaling industry, and
Whaling establishes the International Whaling
Commission
Convention on 27 U.S.T. 1087; 993 Establishes an international framework to
International U.N.T.S. 243 ensure that international trade in wild
Trade in animals does not threaten the survival of the
Endangered species in the wild, and establishes lists of
Species of Wild species and accords them varying degrees of
Fauna and Flora protection based on the level of their
endangerment.
a. Presence of Oil from Deepwater Horizon and PotdRiak from

Future Oil Spills

The 12-month finding states that “the Status Resaggests that oil and gas development
in the Gulf of Mexico have been a contributing €acto limiting the GOMXx Bryde’s whale’s
current range to the De Soto Canydt."The statement is wrong in many important waystF
the best available scientific data indicates thatdB's whales are not limited to the De Soto
Canyor?* Second, neither the SRT nor NMFS provide sciensifipport for this statement.

21381 Fed. Reg. at 88,648.
214 Robertset. al (2015).
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Third, NMFES persisted in making this statementrafie Status Review Report’s peer reviewers
questioned the basis for the conclusiéh. And, finally, the 12-month finding misstates the
conclusion reached by the SRT.

The SRT actually concluded that Bryde’s whales’rfeatly known, limited distribution
indicates regulatory mechanisms were not sufficteninaintain the population in the broader
GOMx where energy exploration and production sthimethe 1950s and is now widespread, . .
218 Importantly, this sentence fragment represemt$SRT’s entire discussion of the inadequacy
of regulatory mechanisms to protect Bryde’'s whdiesn potential impacts from oil and gas
activities. Further, to the extent the SRT is ssjipg that Bryde’s whales ranged throughout the
GoM up until offshore development began in the E)B@at suggestion directly conflicts with the
SRT’s conclusions throughout the remainder of tteeUS Report. Moreover, even if the SRT
could credibly show that unregulated or under-ragpa oil and gas activities in the 1950s pushed
Bryde’s whales from their once abundant range fifinout the GoM, this conclusion has no
relevance under the ESA. Factor D requires NMF&/&duate the adequacy of existing regulatory
mechanisms—not opine on the potential inadequacgmflations from 70 years ago.

Had the SRT examined the adequacy of existing atgyl mechanisms (as the ESA
requires), as opposed to regulations in the 1965@suld understand that offshore oil and gas
activities are regulated by a comprehensive sktved, regulations, and industry-driven initiatives
specifically designed to protect marine mammale Bkyde’s whales. The SRT would also have
observed that comprehensive measures are in flacenake the prospect of a future catastrophic
oil spill incredibly remote. And, if incidents dwccur, many of these same mechanisms would
help ensure that potential impacts would be mingaiiand mitigated.

The primary law related to all aspects of offshamergy production is the Outer
Continental Shelf Lands Act (“OCSLA"), as amendsgdie Energy Policy Act of 20087 The
Oil Pollution Act of 1990 further addresses impafttsm oil spills?'® as do a host of other
environmental laws. After the Deepwater Horizoill,sfhe Obama Administration launched an
aggressive review and reform of U.S. offshore epeegulation. As a first step, it organized a
commission tasked with making recommendations frawe the safety of offshore production,
including improving oil spill responsé? The commission’s review highlighted many areas fo
improvement in administration of the OCSLA. Aftdre commission issued its report, a
fundamental restructuring of the management agsietiktto the creation of the Bureau of Ocean
Energy Management (“BOEM”) and the Bureau of Safetyl Environmental Enforcement
("BSEE”). The agencies then issued joint regulajovhich strengthened oil spill provisions and
oversight?2°

215 See Peer Review report.

216 Status Review at 86.

21743 U.S.C. 88 1331-1356a.

21833 U.S.C. 8§ 2701-2762.

219 NATIONAL COMMISSION ON THEBP DEEPWATERHORIZONOIL SPILL AND OFFSHOREDRILLING , DEEPWATER: THE
GULF OIL DISASTER AND THEFUTURE OFOFFSHOREDRILLING (Jan. 2011).

22076 Fed. Reg. 64,431 (Oct. 18, 2011).
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Since the initial response to the Deepwater Horimoitlent, BOEM continues to refine its
management and increase safety provisions undstirexilegal authorities. Examples of these
improvements include: (1) instituting an investigas and review unit to expose agency and
licensee loopholes; (2) implementing a recusal cgofor employees; (3) strengthening its
adherence to National Environmental Policy Act géions by conducting a review of the use of
categorical exclusions; and (4) renewing its commaitt to public input and scientific analy$fs.
The BSEE, for its part, has: (1) issued strictdlimly safety rules; (2) increased its inspectionla
engineering workforces; and (3) required that alerators demonstrate that they possess the
equipment and ability to contain a subsea blowannyng other actions. Both agencies have also
increased their commitment to development of emer¢gchnologies to increase environmental
and human safety.

The regulatory mechanisms in place to protect Bsygbales from potential impacts from
oil and gas activities have never been strongemore comprehensive. As such, the best
information available demonstrates that these nmashe are more than adequate.

b. Vessel Strikes

The 12-month finding stated that “We agree thatrently there are no regulatory
mechanisms in the Gulf of Mexico to address shifest, which the SRT identified as one of the
primary threats facing the specie$?” As it were, the SRT overstates the risk poseddsgel
strikes and is simply wrong about the lack of mesras to protect against ship strikes.

Vessel strikes are not a “primary threat” to Brygdehales—they are incredibly rare. In
2001, the Marine Mammal Commission conducted a cehgnsive review of whale strandings
and collision reports dating back to the 1888sThat report revealed that, throughout history,
there have only been three reports of Bryde’s wehbé&ang killed by ship strikes: (1) a mortality
from 1950 in the Red Sea; (2) a mortality off Aas&rin 1992; and (3) a mortality in the Caribbean
in 2000224 Since that report was published, NMFS provided aditional report of a fatal ship
strike near Tampa, Floricfd> Notably, only one of these strandings took piadée GoM.

Notwithstanding the relative absence of risks fr@ssel strikes, numerous regulations are
in place to protect Bryde's whales from ship t@ffiBryde’s whales, like all marine mammals,
are protected under the Marine Mammal Protection(AdMPA”"). 226 The MMPA confers upon
NMFES regulatory authority to limit marine mammalitags to levels that will not be of detriment

221 Regulatory Reform®UREAU OFOCEAN ENERGY MANAGEMENT, https://www.boem.gov/Regulatory-Reform/ (last
visited Jan. 10, 2016).

22281 Fed. Reg. at 88,648.

223 Seel aist (2001).

224 | aist (2001) at 48, 69.

2252012 Stock Assessment.

22616 U.S.C. §8§ 1361-1423h.
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to the specie®’ It further imposes a moratorium on all taking amgorting of marine mammal
species and their products, subject to exceptionsdrtain activities pursuant to NMFS review
and determinatio®® NMFS has used its MMPA authority to protect whadgulations when it
has deemed it necessary to do so, including tcepteship strike mortality. In the north Atlantic,
for example, NMFS has used this authority to Imeissel speeds in order to prevent North Atlantic
right whale strikeg?°

The Ports and Waterways Safety Act (“PWSA”) prosi@elditional authority to regulate
against ship strike€? and has similarly been used to protect the Notthnfic right whale. The
PWSA requires mandatory ship reporting systems;lwaire considered a critical aid in preventing
strikes as they allow direct communication aboutmmel sightings to ship operators in high-risk
areas and assist in gathering data on where stakedikely to occuf®! Narrowed traffic
separation lanes, recommended routes, and tréositres could potentially be promulgated under
either the PWSA or the MMPA to increase protectmthe Bryde’s whale.

Finally, there are also specific vessel strike dance measures in the GoM, including
those identified in a Notice to Lessees and Opes&to

1. Maintain a vigilant watch for marine mammals aee turtles
and slow down or stop their vessel to avoid stgkjmotected
species.

2. When whales are sighted, maintain a distand®0fyards (91
meters) or greater from the whale. If the whaleabeved to be
a North Atlantic right whale, vessel personnel stianaintain a
minimum distance of 500 yards (460 meters) fromahanal
(50 CFR 2224.103).

3. When sea turtles or small cetaceans are siglatibeinpt to
maintain a distance of 50 yards (45 meters) ortgreghenever
possible.

4. When cetaceans are sighted while a vessel srwag, attempt
to remain parallel to the animal’s course. Avoidessive speed
or abrupt changes in direction until the cetaceenléit the area.

5. Reduce vessel speed to 10 knots or less whememcdlf pairs,
pods, or large assemblages of cetaceans are othseeae an
underway vessel when safety permits. A singlecesta at the

22716 U.S.C. § 1373.

22816 U.S.C. § 1371.

22973 Fed. Reg. 60,173 (Oct. 10, 2008).

23033 U.S.C. §§ 1221-1236.

2166 Fed. Reg. 58,066 (Dec. 20, 2001).

232 J.S.DEPARTMENT OF THEINTERIOR, JOINT NTL No. 2016-GO1NOTICE TOLESSEES ANDOPERATORS(NTL) OF
FEDERAL OIL, GAS, AND SULPHUR LEASES IN THEOCS,GULF OF MEXICO OCSREGION: VESSELSTRIKE AVOIDANCE
AND INJUREDYDEAD PROTECTED SPECIESREPORTING (Aug. 30, 2016)available athttps://www.boem.gov/BOEM-
NTL-No-2016-G01/.
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surface may indicate the presence of submergedadsimthe
vicinity of the vessel; therefore, precautionaryasiees should
always be exercised.

6. Whales may surface in unpredictable locationsapproach
slowly moving vessels. When vessel personnel sigimals in
the vessel's path or in close proximity to a mowegsel, reduce
speed and shift the engine to neutral. Do not@atjae engines
until the animals are clear of the area.

Even if vessel strikes could be shown to have asgmmgful impact on Bryde’s whale abundance,
the MMPA and PWSA provide NMFS and other regulatggncies ample, adequate authority to
implement regulations mitigating that threat. Rartmore, these mechanisms are the most
appropriate for doing so, as these processes iatbé/relevant stakeholders and scientific experts.
The best information available demonstrates th@tlaetory mechanisms are more than adequate
to protect Bryde’s whales from vessel strikes dnad &an ESA listing would not provide additional
protection.

C. Acoustic Impacts

As with oil and gas production activities, sevdegjal and regulatory measures currently
protect Bryde’s whales from the potential effedtsasmic surveys and activities, including those
used for oil and gas production. We also notefidvabver 40 years, the federal government and
academic scientists have studied the potential etspaf seismic activities on marine mammal
populations and have concluded that any such gatémipacts are insignificartt3

BOEM has developed a Draft Programmatic Environadelmpact Statement (“PEIS”)
for geological and geophysical (“G&G”) activities the GoM, which was made available for
public review and comment in September 28*6The PEIS development process, mandated by
the National Environmental Policy Act (“NEPAZ? requires the agency to take a “hard look” at
the alleged environmental impacts of seismic suaayities before deciding whether to permit
such activitieg3® Moreover, the environmental review process sehfoy NEPA requires public
review and comment periods. BOEM has held twelublip meetings so far in its PEIS

233 See, e.g. BUREAU OF OCEAN ENERGY MANAGEMENT, SCIENCE NOTES (Aug. 22, 2014),available at
http://www.boem.gov/BOEM-Science-Note-August-2014To date, there has been no documented scientific
evidence of noise from air guns used in geologécal geophysical (G&G) seismic activities adverssfgcting
marine animal populations or coastal communitieBUREAU OF OCEAN ENERGY MANAGEMENT, SCIENCE NOTES
(Mar. 9, 2015), available at https://www.boem.gov/BOEM-Science-Note-March-2018iere has been “no
documented scientific evidence of noise from ainggused in geological and geophysical (G&G) seisatwvities
adversely affecting animal populations.”)

23481 Fed. Reg. 67,380 (Sept. 30, 2016).

23542 U.S.C. § 4321-4370h.

26 5ee Motor Vehicle Manufacturers Association ofthited States, Inc. v. State Farm Mutual Automdbigeirance
Co, 463 U.S.C. 29 (1983).
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development process, mostly in communities arourme GoM?3’ It also accepted written
comments on the scope of the PEIS and on the dwadtwill consider these comments and will
take comments again on the final version of the SPBE mandated by NEPA and the
Administrative Procedure Aég®

NMFES is a cooperating agency with BOEM on the PB&I®| once complete, NMFS will
use it as a basis for environmental review of retgi®r incidental take authorizations (“ITAS”)
under the MMPA3 It is reasonably certain that NMFS will make ITd&terminations for
individual projects permitted under the PEIS, oitds complete, since NMFS has done so for
seismic activities in other regioR¥.

Under OCSLA, BOEM may only permit a geological ajebphysical survey if it is not
“unduly harmful to aquatic life2** While BOEM may permit some seismic activity ieas near
the Bryde’s whale observed habitat, it may onlysdafter a rigorous public and scientific review
process. BOEM'’s implementing regulations are avene restrictive, stating that once a permit
is issued, the licensee must not cause harm orgkamtaaquatic lifé*? The OCSLA’s strict
regulations make it highly unlikely that BOEM willsue seismic survey permits that will inflict
undue harm upon Bryde’s whales and, even if supbranit were to be issued, an ESA listing
would not provide a greater level of protectionswrutiny during the environmental review
process.

d. Fishing Gear Entanglement, Overfishing, and FRegluction

As discussed below, fishing gear entanglement tsartbreat to Bryde’s whales because:
(1) there are only 2 known Bryde’s whale entanglet:ien U.S. waters in nearly 50 years and
both involved gear that has been banned for a dégéadnd (2) the areas most important to
Bryde’s whale conservation are closed to most tygdshing. Accordingly, if fishing ever did
threaten Bryde’s whales, those threats are fultiresbed through regulatory mechanisms.

The Magnuson-Stevens Fishery Conservation and Mamneagt Act (“MSA”) requires
federal fisheries catches to remain within annwctle limits such that overfishing does not
occur?** This law has been hugely successful in rebuildingrfished populations and limiting

237 See Gulf of Mexico Geological and Geophysical (G&Gjvities Programmatic Environmental Impact Stagat
(EIS) BUREAU OF OCEAN ENERGY MANAGEMENT, https://www.boem.gov/Gulf-of-Mexico-Geological&n
Geophysical-Activities-Programmatic-EIS/ (last tési Jan. 12, 2017).

285 U.S.C. § 553(c).

239 See78 Fed. Reg. 27,427 (May 10, 2013).

240 See, eg. Ol & Gas: Incidental  Take  Authorizations NOAA  FISHERIES

http://mww.nmfs.noaa.gov/pr/permits/incidental/eigghtm (last updated Dec. 7, 2016) (providing aptete list of
Incidental Take Authorizations related to oil aras @ctivities).

24143 U.S.C. § 1340(a)(1).

24230 C.F.R. § 580.20(b).

243 Scott-Denton (2011).

24416 U.S.C. § 1853(a)(15).
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future threats from depletigf® In the GoM, only four stocks are overfished operencing
overfishing, and prey components of the Bryde’s leidiet have actually been increasing or
consistently healthy since the mid-1980s, as desdrabove.

United States fishery management laws are amongfribeest and most comprehensive in
the world, and they mandate ecosystem considegtioroughout the management process.
Nationwide, fisheries scientists and managers avetihg considerable resources to ecosystem-
based management practices. The MSA explicitlyuireq fishery management councils to
consider ecosystem interactions when specifyinigreefy’s optimum yield*® However, it is a
matter of scientific consensus that best managepmaatices for ecosystem interactions are highly
localized—and MSA therefore directs the developmehtregionally appropriate ecosystem
approaches. In some regions, this means the adoptiformal ecosystem plans. In others, such
as the GoM, biological reference points within $agtock assessments are used to account for
ecosystem interactions including predation ratesramovals. Congress recognized this when it
stated in the 2006 MSA reauthorization that “[aper of the Fishery Management Councils
have demonstrated significant progress in integgagcosystem considerations in fisheries
management using the existing authorities proviswaer this Act.24’

The Atlantic Tunas Convention Act, which authoridddFS to promulgate regulations to
carry out recommendations of the International Cassion for the Conservation of Atlantic
Tunas, is another source of law that restrictsirfigtactivities within the GoM*® Under this
authority, NMFS implemented a closed area in Deo &dnyon designed to reduce discards of
undersized swordfish, billfish, sharks, and otheecées. Pelagic longline fisheries have been
barred from the area for over a dec&tieynd are therefore not contributing to gear entanght
in the whale’s observed habitat. While it is pbksithat derelict gear predating this regulation
still is used in the area, fishery regulations hadequately protected the whale from future
interactions to the entire extent possible. Aliioa recently approved Fishery Management Plan
amendment would allow transiting of the area, fighgear must be stowed according to strict
regulations and there is thus no risk of fishingvity returning to the De Soto Canydt?.

e. International Law
International law entirely obviates the threat ainting or intentional capture of the

Bryde’s whale, both now and in the future. Thesinational Whaling Commission, which is
tasked with whale conservation and whaling regotatinder the International Convention for the

245 Gee, e.g.Eric SchwaabTaking Stock: The Magnuson-Stevens Act RevisiteelMBgnuson Act Thirty-Five Years
Later, 17 ROGERWILLIAMS U. L. Rev. 14 (2012).

24616 U.S.C. § 1802(33)(A).

24716 U.S.C. § 1801(a)(11).

24816 U.S.C. 8§ 971-971k.

249950 C.F.R. § 635.21(c)(2)(iv).

250 NOAA FISHERIES FINAL AMENDMENT 7 TO THE 2006 CONSOLIDATED ATLANTIC HIGHLY MIGRATORY SPECIES
FISHERY MANAGEMENT PLAN (Aug. 2014).
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Regulation of Whaling®! has maintained a moratorium on commercial whadimge 1986>2
Even if such whaling were to occur, CITES hasdidtee Bryde’s whale throughout its range under
Appendix 12°3 This listing means that the species is considéneshtened with extinction and
has the effect of prohibiting international tradéts specimens and par$. Taken together, these
laws effectively eliminate any threat from direetrest.

4. Other Natural or Manmade Factors Do Not Thre#terBryde's Whale

NMFS identifies vessel strikes, fishing gear enkamgnt, anthropogenic noise, and small
population size as “other natural or manmade fattbat may threaten GoM Bryde’s whales with
extinction?®® As discussed below, NMFS significantly misconssrtiese factors and the potential
impacts they may have on Bryde’s whale abundance.

SRT and NMFS also considered a number of othernpatefactors, such as trophic
impacts from commercial harvest of prey, climataraye, plastics and debris, and aquacuftfre.
Because the SRT found these threats to be “lowbdth certainty and severity, and because NMFS
did not name them as threats to the continuedesdst of the Bryde’s whale subspecies, we do
not discuss them here.

a. Vessel Strikes

The 12-month finding cites the SRT’s “highly centafinding that vessel strikes pose a
“high severity” threat to the Bryde’s whale withghicertainty; however, NMFS identified only a
single instance of a Bryde’s whale in the GoM bekiligd from a ship striké>’ In fact, the very
study cited by the SRT and NMFS to support theathmealysis reported that, of the 31 dead whale
strandings in the GoM from 1975 to 1996, only otrargling of a sperm whale was identified as
a possible ship strik&® Similarly, in its evaluation of six Bryde’s whad&randings on the Atlantic
coast between 1975 and 1996, Laist (2001) fourtchthree of the six Bryde’s whales showed signs
of a ship collision.2>°

With the exception of observed mortalities off N&galand where a Bryde’'s whale
population resides in the small and heavily tr&i#d Hauraki Gulf, ship strike mortality is low
throughout the Bryde’'s whale’s worldwide range.2001, the Marine Mammal Commission
conducted a comprehensive review of whale strasdargl collision reports dating back to the

251 Convention for the Regulation of Whaling with Sdhke of Whaling Regulations, Dec. 2, 1946, 62 St&f7,
TIAS No. 1708, 161 U.N.T.S. 36&odified at16 U.S.C. 8§ 916-916l.

252 Chairman’s Report of the Thirty-Fourth Annual Magt 22 Rep. Intl. Whaling Comm’n 20, 201 (1983).

253 Convention on International Trade in Endangereetci®s, Appx 1.

25450 C.F.R. § 23.13.

25582 Fed. Reg. at 88,652.

256 82 Fed. Reg. at 88,648-52.

257 82 Fed. Reg. at 88,648-49.

258 | aist (2001).

259 | aist (2001).
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1800s2%° the IWC also maintains a worldwide ship strikeatiaise that includes both historical
and current record8! These sources reveal that, throughout histogrethave only been three
reports of Bryde’s whales being killed by shiplsts outside of New Zealand: (1) a mortality off
the Canary Islands in 1999, which has not beenircoed; (2) a mortality from 2000 in the
Caribbean Sea; and (3) a mortality in the soutlRacific Ocean in 20092 The best available
information is therefore rather conclusive—vessekeas have never been a significant source of
Bryde’s whale mortality in the GoM or, with the egption of the Hauraki Gulf off New Zealand,
anywhere else in the world.

The relative absence of vessel collisions with Bfgydwhales in the GoM is likely
attributed to multiple factors, including the loawkl of vessel traffic that occurs within the area
of the GoM where most Bryde’s whales are fodtidNotably, this fact is demonstrated by
NOAA's tracking of transponder data and the SRTialgsis of that dat#*

Notwithstanding the historic absence of collisioorality in the GoM and the low level of
vessel traffic that occurs in areas important foydg@’s whale conservation, NMFS suggests that
this threat will now arise due to construction loé third lane of the Panama Canal and NMFS’s
presumptions of the impact of that expansion oseddsaffic in the GoM®® For this proposition,
NMES cites a report on port modernization focusecalmanges after the expansion of the Canal;
the report cites figures not on increased vesaffidrout rather increasechrgo tonnage® In
reality, the report explained that there is an etgx increase in traffic of post-Panamax vessels
(larger ships that can carry nearly three timesé#ngo that ships previously navigating the Panama
Canal were able to carr§’ As such, projected increases in cargo tonnag@tiprovide evidence
of a net increase in vessel traffic. To the cagtrhe projected expansion of post-Panamax vessels
and their significantly larger capacity could résnldecrease in shipping traffic in the GoM.

Moreover, shipping between the Panama Canal anGoivw's two largest ports (Port of
South Louisiana and Port of Houst®f)would likely not traverse those areas where Bryde’
whales are most commonly found. For the modesuatmf vessel traffic that would continue to
traverse areas important to Bryde's whale consemvathere are measures such as vessel speed

260 Seelaist (2001).

261 Ship Strikes: Collisions Between Whales and VedsegERNATIONAL WHALING CoMMISSION, https:/fiwce.int/ship-
strikes (last visited Feb. 3, 2017).

262 aist (2001) at 48, 69.

263 Status Review at 73.
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26582 Fed. Reg. at 88,648.

266 INSTITUTE FOR WATER RESOURCES& U.S. ARMY CORPS OF ENGINEERS U.S PORT AND WATERWAYS
MODERNIZATION: PREPARING FOR POST-PANAMAX  VESSELS 11 (June 20, 2012), available at
http://www.iwr.usace.army.mil/Portals/70/docs/parserways/rpt/June_20_U.S. Port_and_Inland_Watesvirne
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restrictions and detailed marine mammals avoidanatcols that further protect Bryde's whales
against the threat of vessel strikes.

In sum, the best available information indicates thessel collisions with Bryde’s whales
in the GoM are incredibly rare, and that vessdfitran areas where Bryde’'s whales are most
commonly found is low and will likely remain lowWhere vessel traffic occurs near Bryde’s
whales, speed restrictions and protocols are gegdlaavoid collisions. As such, the best avéalab
information indicates that vessel collisions do mimteaten Bryde’'s whales and never have
threatened Bryde’s whales.

b. Fishing Gear Entanglement

NMFS concludes that the threat of entanglementsinirfg gear is a moderate threat to
Bryde’s whales in the GoNI? Gear entanglement of Bryde’s whales, however,neagr been
shown to pose a threat of extinction in the GoMumywhere else in their worldwide range.

Worldwide, NMFS cites a handful of instances whBrgde’s whales became entangled
in fishing gear, and fewer instances where theng/iéanent resulted in mortaliy! Moreover, in
the few instances where Bryde’s whales became gletéin fishing gear, the fisheries and gear
are not used near areas considered important tieBryhale conservation — or at all. Indeed, in
the GoM, there have been no reports of Bryde's ataadtanglement or other fishing-related
mortality or serious injury between 1998 and 28%3In fact, there are no known interactions
between Bryde’s whales and pelagic longline gedootiom longline gead’®

Of the twelve fisheries listed in Table 7 of thatBs Review Report, only six are likely to
have effort near the De Soto Canydh.Of these, three use hook-and-line gear thatligein to
harm Bryde’s whale$”> Of the remaining three listed fisheries: the Godfhgics longline fishery
is prohibited in the De Soto Canydhand the GoM shrimp trawl fishery has highest effoest
of the De Soto Canyon and takes place in shalleveg¢er than those the Bryde’s whale is known
to inhabit?’” This leaves only the GoM butterfish trawl fishery a potential threat to Bryde's

269 SeeU.S.DEPARTMENT OF THEINTERIOR, JOINT NTL No. 2016-GO1NOTICE TOLESSEES ANDOPERATORS(NTL)
OF FEDERAL OIL, GAS, AND SULPHUR LEASES IN THE OCS, GULF oF MEXiIcO OCS REGION: VESSEL STRIKE
AVOIDANCE AND INJUREDDEAD PROTECTED SPECIES REPORTING (Aug. 30, 2016), available at
https://www.boem.gov/BOEM-NTL-No0-2016-G01/.
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whales?’® but the butterfish trawl fishery is small and hasly two participants currently
permitted?’®

There is also no reasonable prospect that geangdataent risks will suddenly materialize
in the GoM. The De Soto Canyon, the only placéhen GoM where NMFS believes Bryde’s
whales exist, is closed to longline fishiffy. Longline fishing boats are not even allowed to be
present in, or traverse, the De Soto Canyon. Aatditly, fishing effort in the GoM is declining
generally.

Given that NMFS and the SRT have repeatedly reeegnthat most fisheries do not
impact the Bryde’s whale and that there are fewogazed incidents of Bryde’'s whale
entanglements worldwide and none within the GoNk iinclear why the SRT rated and NMFS
affirmed the risk of entanglement to Bryde’'s whalesmoderate.” The best information available
strongly suggests that Bryde’s whales in the GoMeweever threatened with extinction due to
gear entanglement, and there is no reasonablequioat this threat will suddenly emerge now
or in the foreseeable future.

C. Anthropogenic Noise

In evaluating the threats to Bryde’s whales, th& $Bmbined the alleged noise impacts
of seismic activity, shipping noise, and oil ands gactivities into an “anthropogenic noise”
category for which NMFS assigned a “high” threatkiag 28! The best scientific data available,
however, suggest that Bryde’'s whales are not igelanf extinction because of anthropogenic
noise.

NMFS provides no direct evidence that acoustic ctgpéaarm Bryde’s whales. Instead,
the 12-month finding cites studies describing thaege of Bryde’'s whale calls and studies
hypothesizing impacts on other marine mammals anarine mammals generaf$? The most
generous reading of the studies underpinning NME&Nng is that some level of some types of
anthropogenic noise may adversely impact some manammals to some minor degree, if at all.
There is no information to suggest that Bryde’s l@bare presently harmed or would be harmed
in the future by anthropogenic noise in the GoMen&alized assertions of such peril do not
constitute the best scientific information avai&abl

Even if adverse impacts from anthropogenic noisddcbe credibly shown for Bryde’s
whales, NMFS failed to show that Bryde’s whaleshiea GoM are exposed to that marine sound.
Ship noise likely occurs throughout the GoM andrgweher marine environment inhabited by
Bryde’s whales, but arguably less so in the De &#oyon because a large percentage of GoM

278 Status Review at 66.
27982 Fed. Reg. at 88,649.
28050 C.F.R. § 635.21.
28182 Fed. Reg. at 88,652.
28282 Fed. Reg. at 88,650.
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vessel traffic is constituted of commercial fishwegsels that are prohibited to fish in the &Péa.
While NMFS may be correct that noise levels inceaaith vessel speed as noted above, much
of the area where Bryde’s whales are most commioniyd are under speed restricticfs.

Further, as NMFS has acknowledgétlpil and gas exploration does not occur in the De
Soto Canyort®” Nor is there significant oil and gas activity amere in the Eastern Planning
Area that would provide a meaningful contributiorahthropogenic noise levels. In fact, one peer
reviewer noted that “the Bryde’s whale area is@stcas it gets for the GOM, owing to a lack of
nearby seismics and little shippingf®

Therefore, the entirety of the threat of noise froimrand gas exploration is a future risk,
dependent upon the potential opening of the Ead®anning Area overlapping the De Soto
Canyon after 2022. As discussed above, even E#stern Planning Area is more broadly opened
for leasing, the increase in anthropogenic noisatibest, a highly conjectural threat that may, or
may not, arise based on future leasing decisicgasel interest, production rates, and highly
uncertain presumptions about geology and marketdgigon.

Moreover, regardless of whether oil and gas a&wibccur in areas presumed important
to Bryde’s whales now or in the future, those awéis will be highly regulated by a strict
regulatory regime. Many of these measures arenedtlin a Notice to Lessees and Operators
issued by BOEM, and include ramp-up procedures,ofige minimum sound source, protected
species observation and reporting, and nmidtdn fact, the best available information showsd tha
no long-lasting or severe impacts to marine manpoglulations from seismic activities have
occurred in the GoM. BOEM has even concluded fttie best available information, while
providing evidence for concern and a basis forioamnig research, does not, at this time, provide
grounds to conclude that these [seismic] surveysddvdisrupt behavioral patterns with more than
negligible population-level impact$>®
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Similarly, the Navy conducts only very limited sorectivity in the GoM®? Where
seismic surveys are conducted (again, not in arareas considered important to Bryde’s whales),
they are conducted pursuant to strict regulataguirements which include, but are not limited to,
observers, start-up clearances, ramp-up procedares shut-down requirements to reduce or
eliminate harm to marine mammafs.

As such, the best scientific information availainigicates that the areas considered most
important to GoM Bryde’s whales are the least inpady anthropogenic noise. Projections that
anthropogenic noise may one day increase in theses are highly speculative. Even if sources
of anthropogenic noise were allowed near areaseMBgrde’s whales are most commonly found,
the best available data show that those activitiesld be highly regulated and that there are no
adverse impacts from those activities on Bryde’sles—or any other marine mammals.

d. Demographic Concerns

The SRT’s analysis of the threats posed to the Goje’s whale by its population size
is flawed in several ways. To begin with, the SR&sumes that Bryde’s whales in the GoM are
isolated from other whale€® That is not the case. Two of the five sampldaiobd for the Rosel
& Wilcox (2014) analysis—40% of the samples—wemmnirthe north Atlantic and were found to
be nearly identical to the other whales samplednftbe GoM, which suggests that they are
connected to an Atlantic population. Absent theTSRunsupported conclusion of genetic
isolation, all of the demographic threats alleggdi® SRT cease to be threats at all.

Even assuming the data supported the SRT’s conalsisibout genetic isolation (which it
does not), the number of whales in the GoM is geshihe second most important consideration
in assessing demographic risks. This part of R&'Sanalysis is particularly unclear. The SRT
first declares that the estimated total abundancehie northern GoM is 33% By using this
estimate, the SRT ignored the more rigorously @erigstimate of 44 iRoberts et al. (2016)
Doing so represents a failure to use the best t#teeinformation available.

Nonetheless, the SRT then introduced two more poipul estimates that are not used in
any scientific literature, not discussed anywhése & the Status Report, and never explained:

The Team agreed by consensus that even allowingtHer
uncertainty about presence of Bryde’s whales inddh waters of
the GoMx, given the best available science, thexdeaver than 250
mature individuals, and more likely that a value 130 is
plausible?%®
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To be clear, with this statement, the SRT hereafadles that the best available estimate of mature
Bryde’s whales in the GoM is between 100 and 2B@portantly, the SRT clearly states that this
is an estimate ahaturewhales only?®*® When calves and juveniles are added to the estjrtize
SRT’s estimate would necessarily exceed 100-250ithdals.

The reason the SRT was estimating the number afrenathales in the GoM was in order
to examine the “effective population size” of Briglerhales. An “effective population size” is
an estimate of the number of sexually mature indigls that are capable of reprodudfg.
Effective population size estimates can be impdrfan conservation and recovery planning
because they provide a metric for estimating thespect of genetic depression and loss of
biological fitness as a result of genetic depres$i® As effective population size decreases,
inbreeding likely increases and therefore the ilia@d of genetic depression increases as well.

Franklin (1980) introduced a generic “rule of thurttmt indicated that populations below
50 individuals are likely to experience inbreedaomgpression in the short-term, and populations
below 500 will experience inbreeding depressiothélong-term. Importantly, simply noting that
a species is at risk of genetic depression doesnean that the species is necessarily at risk of
extinction. Inbreeding depression is present insalall populations and some deleterious
recessive alleles will be present in all populagion

Indeed, each study of Bryde’s whale genetics ifiedtievidence of low genetic
diversity?®® Low genetic diversity is a characteristic univgis shared by all Bryde’s whale
populations by virtue of their population dynami€%. As the Status Review Report’'s peer
reviewers noted to the SRT, low genetic diversityidt, in and of itself, a threat to spec&sNor
is there evidence that GoM Bryde’s whales’ obsergedetic diversity is lower than historic
levels—there are no population trend data for Bis/ddnales, much less trends related to Bryde’s
whale genetic diversity.

For inbreeding and genetic depression to negatafct a species, they must also affect
traits that influence population viability. Indedtie “50/500 standard” repeatedly cited by the
SRT was characterized by the study authors as atigefwarning light” and a target for
conservation planning#? As such, even if the effective population sizéofde’s whales in the
GoM were below 50 or 500 (and the population wéosead off with no connectivity), these facts
alone would provide an insufficient basis on whighist the species.
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As it were, the SRT estimated the GoM Bryde’'s whiakffective population size as
between 100 and 250 sexually mature individualsis & two to five times higher than Franklin
(1980)’s “rule of thumb” for short-term risks ofareeding depression. Moreover, using the SRT's
conclusion that GoM Bryde’s whales have a sex ratiooughly 50-5G°2 and a growth rate of
4% 3% the effective population of GoM Bryde’s whales kcbexceed 500 in 15 years. And again,
that assumes no immigration or connectivity witint@guous populations.

For reasons that are unclear, however, the SRTrre@rapared its effective population
size estimate of 100-250 to the Franklin (1980560/rule of thumb.” In fact, after introducing
its 100-250 estimate, the SRT abandoned it and mbseussed it again. The SRT instead used
its earlier estimate of 33 whales in the northeaMGassumed only 16 of those were mature and
that 8 were males and 8 were females, and conchid¢dryde’s whales in the GoM would face
an “extinction vortex” fueled by small populatioizes and genetic depressiéfi. This is not the
best scientific information available.

The best available scientific information strongigicates that Bryde’'s whales are far
more abundant than the estimate the SRT used mtifidelemographics as a “highly certain”
threat, and that Bryde’s whales in the GoM araswéated from Bryde’s whale populations outside
of the GoM. The best available scientific informat therefore, indicates that GoM Bryde’s
whales are not at risk of extinction due to th@pylation size.

l1l.  CONCLUSION

The Associations appreciate the opportunity to p®eomments on the Proposed Rule.
The best scientific information available indicatkat Bryde’'s whales in the GoM are not a
separate subspecies and are not at risk of extmotilikely to become so in the foreseeable future
The best available evidence suggests that Brydeaes in the GoM are connected to contiguous
populations, not threatened by any of the facterpired to be assessed under the ESA, and
exceptionally well protected throughout their range

Sincerely,
[ ity [Yonnstf (/4/14 jwﬂ%%
Andy Radford Greg Southworth
American Petroleum Institute Offshore Operat@osnmittee
Sr. Policy Advisor — Offshore Associate Director
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