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Right to Emotional Support Animals in "No Pet" Housing

Advocates and professionals have long recognized-the benefits of assistive animals for people with
physical disabilities, including seeing eye dogs er hearing dogs that are trained to perform simple tasks
such as-carryirig notes and alerting their owners to oncoming traffic or other environmental hazards.
Recent research suggests that people with psychiatric disabilities can also benefit significantly from
assistive animals: Emotional support animals provide therapeutic nurturing and support and have
proven extremely effective at ameliorating the symptoms of psychiatric disabilities, including
depression, anxiety, and post-traumatic stress disorder.

I have a psychiatric disability and may benefit from an emotional support animal. What {aws protect
my right to keep an animal as an assistive aid?

The Fair Housing Amendments Act of 1988 (FHA}-and Section 504 of the Rehabilitation Act of 1973

{§:504) protect the right of people with disabilities to keep emational support animals, even when a

landlord's policy explicitly prohibits pets.! Because emotional:support and service animals.are not
considered "_’pets,"' but rather assistive aids, the law will generally require the landlord to make an.
exception to its "no pet" policy so that a:tenant with a disability-can fully use and enjoy his or her
dwelling. In mdst housing. complexes, 5o long as the tehant meets:the definition of a person with a
disability and has a letter or prescription from:an appropriate professional, such as a therapist or
physician, e orshe is. entitled to a reasonable accommotlation to a building's "no pet” policy allowing
an emotiohal support animal in the home.

What makes-an accommodation "reasonable"?

Discrimination underthe FHA includes "a refusal'to make reasonable accommodations in rules,
policies, practices; or services; when such accommodations may be necessary to afford [a person with
a disability] an equal opportunity to use and enjoy a dwelling." 42 U.5.C..§ 3604(f){3)}{B). So long as

‘the requested accommodation does notconstitute an undue financial oradministrative burden for

the landlord, or fundamentally alterthe nature of the housing, the landlord must provide'the
accotnmodation. The Department of Housmg and Urban Developmient {HUD) and several courts have
explicitly stated that an exception to-a "no pets" policy for a support animal generally qualifies. as a
reasonable accommodation. '

See, .g., Castellano v. Access Premier Realty,-Inc., 181 F. Supp. 3d 798 {E.D.-Cal. 2016) (waiving:a "ho
pet" policy to allow a resident's emotional support cat was a reasonable accommodation under FHA);
Auburn Woods | Homeowners Ass’n v. Fair Emp't and Hous. Comm'n, 121 Cal. App. 4th 1578 {2004)
{landlord's repeated denials of tenant’s requests for a waiver allowing an emotional service dog
constituted unlawful discrimination); Oceupancy Requirements of Subsidized Multifamily Housing
Programs, HUD, No. 4350.3, exhibit 2-2{2013)? {making an exception to aio pet rule to-allow-a
tenant with an emotional disability to keep an assistance animal’is a reasonable accommodation).

1 Although Titles il and Ill of the Americans with Disabilities Act- (ADA) apply to public entites that provide housing, and public
accammadations involved in the provision of housing, respectively, 2010 Department of Justice [DOJ) regulations exclude
emational support.animals frem the.definition of sérvice animals for the purposes of the ADA. Only trained dogs who do work
or perform tasks other t.han-emotional-suppor_t_-,_cqmpanion‘sh_ip, etc, are covered. ‘Seé 28 C.F.R. §5 35.104, 36.104.

2 https://pottal.hud.gov/budportal/documents/huddoctid=DOC_35662.pdf
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Do | gualify for a reasonable accommodation?

To qualify for a reasonable accommodation under the FHA or § 504, the tenant must meet the
statutory definition of having a disability. The statutes recognize three broad categories of
disabilities: {1} a physical or mental irpairment that substantially limits one or more major life
activities {such as walking, seeing, working, learning, washing, dressing, etc.J; (3) a record of having
such-an impairment; or (3) being regarded as having such an impairment. 28 C.F.R.§ 35.108.

My Iandlq‘rd.has-a "no'pet” rule. How db |.réquést an exception to the policy for my support
animal?

If you need an emotional support animal to ease the symptoms of a disability {as defined zbove), you
should request an accommodation, in- writing, from the landlord, manager or other app_rcipr_ia_te" '
authority. The reguest shouid state that you have a disability and explain how the requested
accommodation will help enhance your ability to enjoy-your home and lessen the effects of the
disability. In addition, the requestshould include a note from a setvice provider, doctor, or therapist
verifying the need for the support animal (see sample letter from service provider on p. 6).. Note that
you are not obligated to disclose the details of your disability, nor provide a detailed medical history.

What.if my landiérd asks for proof of my disability?

HUD and DQJ indicated in a Joint Statement on Reasonable Accommodations under the FHA that the
housing provider is entitled to obtain orily that information necessary to determine wheather the
requested accommodation is necessary because of a disability.? Being able to substantiate your
disability and establish that the support animal is necessary to use:and-enjoy the residence is still
critical.

Asa result, courts-have consistently held that a tenant. requesting'an emotional support animal as a
reasonable accommodation must demonstrate a relationship between his or her disability and-the
companionship of the animal. In most cases, a letter from your doctor or therapist explainirig the
need for your support animal is sufficient. See, e.g., Castellano v. Project Sentinel, inc., 181 F. Supp.
3d 798 (E.D. Cal..2016) (sufficient support existed for waiving a no pet policy where a tenant's '
treating physician provided managers with documentation indicating that tenant-suffered from
anxiety disorder and depression that would be eased by an emotional support animal}.

‘Does the animal need to have special training?

Although the.landlord is entitled to the supporting materials that document the need for an
emotional support animal, neither FHA nor § 504 require the tenant to provide proof of training or
certification of the animal. Courts; however, remain divided on the issue. See, e.g:, Fair Hous. of the
Dakotas, Inc. v. Goldmark Prop. Mgmt., 778 F. Supp. 2d 1028 (D. N.D..2017} {the FHA encompasses.
all types of animals regardless of training); Prinduble v. Ass'n of Apartment Owners of 2987
Kalakaua, 304 F. Supp. 2d 1245 (D. Haw. 2003} (a dog not specially trained is not a "service animal”
within the meaning of the FHA).

In addition, while dogs are the most common service animal, other animals may also be assistance
anirals-under FHA and § 504. See Janush.v. Charities Hous. Dev't Corp., 169 F. Sugp. 2d 1133 (N.D.
Cal. 2000) {disabled tenant's need for two birds and two cats to act as service animals, providing
tenant with companionship necessary to her mental health, supported her claim that landlord’s
aviction of tenant for violation of no pets policy violated FHA).

3 hﬁps__:_ﬂpcrfa_l.hud.ngfhudport'al')"ducuments;’hu_ddoc?id:aSSOSHSGH'.pdﬁ
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My landlord will allow an emotional support animal, but wants to charge an excessive deposit. Do |
have to pay?

Generally, a landlord is-entitled to charge a deposit for.a pet to cover.any resulting damage to the
property. But, if a pet is more properly characterized as a service animal, the tenant should be exempt
from the deposit. According to HUD's handbook for subsidized multifamily programs:

A housing pro‘vider may not require an a_pp_lir_:ant-or tenant to pay a fee ora security’
deposit as a condition of -allowing the applicant or tenant to keep the assistance
animal.

Occupancy Requirements of Subsidized Multifamily Housing Programs, HUD, No. 4350.3, 2- 44{E)

{(2013}.5 if the assistance animal causes damage to the ‘housing unit or the common aréas. of the
dwelling, however, the housing provider may charge the cost of repairing the damage.

‘Additionally, while HUD and DQJ have stated that requiring pet deposits for assistance animals is discriminatory,
ccourts have been hesitant to find that imposing such fees is per se unreasonable: Compare Joint Statément of the
Dept. of Housing and Urban Dev. and the Dept. of Justice, “Reasonable Accommodations under the Fair Housing Act,”

at 9 {May 17, 20046 ("The housing provider may not require the applicant to pay a fee or a security.deposit asa
condition of allowing the applicant to keep the assistance aniral"); with U.S. v. Barber, 2014 WL 4988200 {W.D.

Hive in eampus residential housing. Do these laws apply to me?

HUD has intetpreted the FHA to cover residence halls and dormitefy rooms, and district courts have -

typically sided with this position. For example, in U.S. v. Nebraska dt Kearney, 940 F. Supp. 2d 974

(D. Nebr, 2013}, the court found that.a university’s student housing is a “dwellmg” within the

meaning of the' FHA and thus is subject to the same legal requirements as other covered housing. In

that case, the court held that the university violated the FHA by denying a student tenant's requests
to live'with her emotional support. dog in a student housing facility based on university's no pets

policy:

‘HUD’s guidance states that housing providers-should use géneral reasonablé accommodation principles

in evaluating requests to bring assistance animals into covered housing. Thus, colleges and universities

may request information regarding a student's disability and disability-related need for the animal,

including supporting documentation. The educational institution must conduct:an ihdividualized inguiry
when:deciding whether.an accomniodation is reasonable and may ot rely on long-standing policies to

deny a student's request for accommodation. See, eg., Fialka-Feldman v. Oakland Univ. Bd. of Trustees,

678 F. Supp. 2d 576 (E.D. Mich. 2009)..

3 httos://portal.hud.gov/hudportal/documents/huddoc ?id=43503HSGH. pdf.
https://www. justice.gov/crtfus-depariment-housing-and-urban-development,

Wash. Oct. 7, 2014) (noting that, while numerous cases resulted in settlement decrees requiring waiving a pet-deposit
forservice animals, settlement decrees do not establish rules of law, and- thus declining to decide the matter).



BAZELON CENTER FOR MENTAL HEALTH LAW. 7

Resources.

C.W., Von Bergen, Emotional Support Animals, Service Animals, and Pets on Campus, Admin. Issues. J.
Spring 2015 5(1): 15-34, http://files.eric.ed.gov/fulltext/E)1062480.pdf.

Kate Brewer, Emotiofial Support Animdls and Waf‘ver-of “No Pets" Rules by Landlords, Animal & Hist.
Ctr. (2005}, https://www.animallaw.info/intro/emotional-support-animals-and-waiver-no-pets-rules-
landiords.

Cynthia K. Chandler, Confirming the benefits of emotional support animals, Counseling Today (April 20,
2015), https://ct.counseling.org/2015/04/confirming-the-benefits-of-emotional-support-animals/.

Anna Chur-Hansen, Ciridy Stern & Helen Winefield, Gaps in the evidence about companion animals
and human hedlth: some suggestions for progress, Int'l ). of Evidence-Based Healthcare 8(3), Sept.
2010 at 140.

Animals & the Fair Housing Act, Disability Rights N.C. (2012}, http://
www.disabilityrightsnc.org/sites/default/files/SelfAdvocacyPacket-Animals%20in%20Housing. pdf.

John Ensminger & Frances Breitkopf, Service and Support.Animals in Hoasfﬁg'Law_, Am: Bar Ass'n: GP
Solo {luly 2009), https://www.americanbar.org/newsletter/publications/gp_solo_magazine_home/
gp.solo_magazine_index/servicesupportanimals.html.

Three Formwatfo_ns_ of the Néxus Requirement in Reasonable Accommodations Law; Harvard L. Rev.
126(5) (March 2013}, 1392-1413.

The Fair Housing Act and Assistance Animals, Humane Society of the U.S., http://
www.humanesociety. org/anlmals/resources/tms/assmtance -animals-tenants-
rights.htmi?referrer=https://www.google.com/.

June McNicholas & Glyn M. Collis, Animals as Social Supports: Insights for Understanding
Animai-Assisted Therdpy in Handbook oni Assisted Animal Therapy (Aubrey H. Fine ed., 2006).

Olabisi L..Okubadejo, Service animals in residence halls — an overview of federal requirements,

Ballard Spahr, LLP (May 14, 2014}, https://www.housingplusblog. com/2014/05/dogs-miniature-
horses-and- -reptiles-in- -residence-halls-an-overview-of-ada-section-504-and-fha- requrrements/

Frequently Asked Questions about Service Animals and'the ADA, U.S. Dep't of Justice (2015), https://

“www.ada.gov/regs2010/service. animal_ga.pdf.

Shifley S. Wang, Rise in Pets a5 Therapy for Mental Conditions, Wall St. ). (Nov. 4, 2013}, https://
www.wsj.comfarticles/fise-in-pets-as-therapy-for-mental-conditionis-1383609937.




-BAZELON CENTER FOR MENTAL HEALTH LAW S

Bryant, B, K. (1995). Animal gssiSt’ed therapy Withi_n the context of daily institutional life. Paper presented
.atthe 7th International Conference on Human-Animal interactions, Geneva.

Bustad, L. K. {1996). Recent discoveries about our relationships with the natural world. In Coimpassion:
Qur Last Great Hope {DLT200), 2nd edition,.pp. 115-121, Delta Society; Renton, WA. (Available exclusively:
‘from Delta Society.)

Carmack, B.). {1991). The role of compariion animals for persans with AIDS/HIV. Holistic Nursing Practice,
5,24-31.

Cawley, R., Cawley, D. and Retter, K. {1994}, Therapeutic horseback riding and self-concept in
adolescents with.special educational negds, Anthrozéigs, 7 (2) 129-34.

Davis, J.H., McCreary J. {(1995). The preadolescent/pet friendship bond. Anthroz6ds, 8 (2), 78-82.

Fick, K.M. {1993), The influence of an animal on social interactions of nursing home residents in a group
setting. American Journal of Occupational Therapy, 47 (6), 529-534.

Friedmann, E. & Thomas, 5.A. (1995). Pet.ownership; sacial support and one year survival among post-
myocardial infarction patients in the cardiac arrhythmia suppression trial {CAST). American Journal of
Cardiology 76::1213-1217;

Fritz, C. L., Farver, T. B., Kass, P. H. & Ha_rt'_,_ L. A. (1995). Association with companion animals-and the
expression of noncognitive symptoms in Alzheimer's. patients. The Journal of Nervous and Merital Disease,
183 {7).

Garrity; T. F,, Stallones, L., Marx, M. B. & lehnson, T. P. {1989). Pet ownership and attachment’
as supportive factors in the health of the elderly. Anthrozéss, 3 (1), 35-44.

Hansen, K.M., Messinger, C.)., Baun, M.M. &:Me_gel, M. {1999). Companion animals alleviating distress
in children. Anthrozéds, 12(3), 142-148,

Hart, L.A., Hart, B.L., & Bergin, B. Socializing Effects of Service Dogs for People with
Disabilities. Anthrozdss, 1(1), 41-44.

Hart, L.A., Zasloff, R.L., & Benefatto, A.M. ({1995). The Pleasures and Problems.of Hearing Dog Ownership.
Psychological Reports, 77, 969-970.

Hesselmar, B, Aberg, N. Aberg, B., Eriksson, B. & Bjorksten, B. (1999). Does early exposure to cat of dog
protect against later allergy development? . Department of Pediatrics, University of Goteborg, Goteborg,
Sweden. Clinical Exp Allergy, May; 29(5): 611-7..

Hien, £. & Deputte, B.L. (1997). Influence of a Capuchin Monkey Companion on the Social Life.of a
Person with Quadriplegia: An Experimental Study. Anthrozéés, 10{2/3), 101-107.




BAZELON-CENTER FOR MENTAL HEALTH LAW AL

Sable, P. {1995). Pets, attachment, and well-being across the life cycle. Social Work; 40 {3), 334-341.

Serpell, J. A, (1991). Beneficial effects of pet ownership on some aspects of human health-and behaviour.
Journal of the Royal Society of Medicine, 84, 717-720.

Serpel, J.A. (1990). Evidence for long term effects of pet ownership om human health. In Péts, Benefits and
Practice. Waltham Symposium 20, April 19, 1990. Ed.: I.H, Burger, pp.-1-7, BVA Publications.

Siegel, J.M., Anguio, F.)., Detels, R.,. Wesch, J, &: Mullen, A. {1999), AIDS diagnosis and depression in the
Multicenter AIDS Cohort Study: the: amel:oratmg impact of pet ownership. University of Califarnia, Los
.Angeles USA. AIDS Care, 11(2) 157-170.

‘Siegel, J. M. {1993), Companion animals: In sickness and ih health. Journal of Social Issues, 49, 157-167.

Siegel I. M. _(1990)'._ _St'h'_essf_u__l life e_verit_sanjd use of physician services among the elderly: The moderating
role of pet ownership. Journal of Personality and Social Psychology, 58 (6}, 1081-1086.

S_tallon‘és, L., Marx; M. B., Garrity, T:F. &-_J_ohnson,__T._-P. (1990). Pet ownership and attachment in relationto
the health of US adults, 21 to 64 years of age. Anthrozods, 4 (2), 100-12.

Taylor, E. (1993). Effects of animals on eye contact.and vocalizations of elderly residents in a long term
care facility. Physical and Occupational Therapy in Geriatrics, 11'(4).

Triebenbacher, S. L. {1998). The relationship between attachment to companion animals and self-esteem.
in Companion Anlmals in Human Health. Eds. C. C. Wilson, D.C. Turner; pp. 135-148, Sage Publications,
Thousand Oaks, CA. (Available from Dogwise.)

Vidovic, V.V., Stetic; V.V. & Bratko, D. (1999). Pet ownership, type of pet and socio-emational
development of school children. Anthrozoes, 12(4), 211-17.

Wilson, C.-C. {1991). The pet as an anxiolytic intervention. Journal of Nervous and Mental Disease, 179,
-482-89.




