
Page | i 
 

 
 

 

 

 

 
Technical Review/Critique 

 
EPA Proposed Rule 

 
Financial Responsibility Requirements Under CERCLA 

Section 108(b) for Facilities in the Chemical 
Manufacturing Industry  

(85 FR 10128, February 21, 2020) 
 

 

May 6, 2020 

 
 
 

Prepared for: 
 

 The Society of Chemical Manufacturers and Affiliates  
The American Chemistry Council 

The American Fuel and Petrochemical Manufacturers 
The American Coke and Coal Chemicals Institute 

 
 

Prepared by: 
 

Timothy J. Havranek 
Managing Principal 

Optima Analytics, Inc. 
 

 



Page | ii 
 

 
 

Table of Contents 
Executive Summary .............................................................................................................................. 1 

1.0 Introduction ..................................................................................................................................... 3 

1.1 Objective and Focus of Optima’s Technical Review/Critique ................................................................... 3 

2.0 Optima’s Review/Critique of EPA’s Process for Identifying Federally Funded 
Superfund Sites ...................................................................................................................................... 4 

2.1 Summary of EPA’s Screening Process to Identify Sites with Environmental Impacts under 
Modern Regulations ........................................................................................................................................................... 4 

2.1.1 Summary of EPA’s Screening Process for NPL Sites .............................................................................. 4 

2.1.2 Summary of EPA’s Screening Process for Non-NPL Sites .................................................................... 5 

2.2 Optima’s Critique of EPA’s Analysis of Federally Funded Actions .......................................................... 6 

2.2.1 Optima’s Critique of EPA’s Choosing 1980 as the Cutoff Date ........................................................... 6 

2.2.2 Optima’s Critique of EPA’s Case Study Narratives .................................................................................. 7 

2.3 Optima’s Estimation of Potential Future Expenditures.............................................................................. 10 

2.4 Overall Conclusions from Optima’s Critique of EPA’s Case Study Narratives of Federally 
Funded Response Sites ................................................................................................................................................... 11 

3.0 Other Financial Assurance Mechanisms Not Recognized/Considered by EPA ....... 13 

3.1 Financial Assurance Under RCRA ....................................................................................................................... 13 

3.2 SEC and GAAP Financial Reporting Requirements ...................................................................................... 18 

4.0 Summary and Conclusions ........................................................................................................ 20 

 

  



Page | iii 
 

Figures and Tables 

Figure 1- EPA's Analysis - NPL Sites with Environmental Impacts Under the Modern 
Regulatory Framework & Federally Funded Response Actions .................................................................. 5 
Figure 2 - Tornado Diagram - Relative Magnitude of RCRA Financial Assurance Cost, by State
 ................................................................................................................................................................................................ ....... 15 
Figure 3 - Treemap Diagram - Relative Magnitude of RCRA Financial Assurance Cost, by State
 ................................................................................................................................................................................................ ....... 16 
Figure 4 - United States Map - Relative Magnitude of RCRA Financial Assurance Cost, by State
 ................................................................................................................................................................................................ ....... 17 
 
Table 1 - Potential Federally Funded Future Expenditures ......................................................................... 11 
Table 2 - Chemical Manufacturing Industry RCRA Financial Assurance Cost, by State ................ 14 
 

Appendix I – Case Narratives Summary Tables…………………….……………...21 

Appendix II – RCRA Financial Assurance Cost by Facility….…………….…….25 

 

 



Page | 1 
 

 
 

Executive Summary 

On February 21, 2020, EPA announced its proposed rule on “Financial Responsibility Requirements 
under Section 108(b) of CERCLA for Facilities in the Chemical Manufacturing Industry” (proposed 
rule).1  In support of that proposal, EPA performed an analysis of federally funded response actions 
at Superfund sites associated with chemical manufacturing facilities.  As a result of this analysis, 
EPA concluded that industry practices put in place over the last four decades already address the 
financial risk of the government having to fund cleanups from chemical manufacturing facilities and 
that imposing financial responsibility requirements under the Comprehensive Environmental 
Response Compensation and Liability Act (CERCLA) Section 108(b) is not warranted.   Therefore, 
EPA is proposing not to issue such requirements for these facilities. 

Optima Analytics, Inc. (Optima) was retained to conduct an independent review and critique of the 
record underlying the proposed rule.  Based on this review/critique, Optima finds that EPA’s overall 
conclusions are sound: future industry operations are unlikely to trigger federally funded response 
actions.  Optima agrees with the Agency that the combination of modern federal and state 
regulatory programs, voluntary industry programs, industry financial performance and existing 
financial responsibility requirements have reduced the future risk of federally financed 
environmental response actions to the point where imposing financial responsibility requirements 
on every chemical manufacturing facility is unwarranted.   

Significant findings of the review/critique are, as follows. 

• There are about 13,480 chemical manufacturing establishments operating in the United 
States.2  EPA’s screening and analysis indicated that only 34 sites subject to Superfund-
financed response actions had releases under the modern regulatory framework.3  This is 
an extremely small percentage (~0.25%) of the universe of establishments subject to 
financial responsibility requirements. 
 

• The total federally funded expenditures for response actions to date at the 34 identified 
sites is approximately $104 million.  This amount represents about 10% of a typical year's 
Superfund budgetary authority.  For example, the FY 2018 Superfund budget authority was 
$1.057 billion.4   Optima’s analysis identified potential future expenditures totaling $135 
million associated with seven of the 34 sites having Superfund financed response actions.  
This future amount still represents less than 13% of a typical year’s Superfund budgetary 
authority. 
 

 
1 85 Fed. Reg 10128, https://www.federalregister.gov/d/2020-03401/. 
2 IBID, p. 10145. 
3 IBID, p. 10145. 
4 IBID, p. 10145. 
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 No site appears to have been listed on the NPL for releases occurring under the modern 
regulatory framework, whether that framework is deemed to have begun in 1980 or 
1990. 
 

 Only six other facilities where Superfund response costs have been incurred had 
hazardous releases that can reasonably be deemed to have occurred under the modern 
regulatory framework, again regardless of whether that framework is deemed to have 
begun in 1980 or 1990.  Those costs amounted to a total of $2.8 million. 
 

• The proposed rule does not affect EPA's authority to take a response or enforcement action 
under CERCLA with respect to any individual facility and to impose financial responsibility 
requirements on the potentially responsible parties for such response actions.5  The 
proposed rule pertains only to the class of facilities in the chemical manufacturing industry, 
not to individual facilities within that class. 
 

• EPA still has the authority to impose financial assurance requirements on individual 
facilities under the Resource Conservation and Recovery Act (RCRA).  As a result, the 
chemical manufacturing industry already provides a total of $3.94 billion in financial 
assurance for 287 RCRA facilities. 
 

• The proposed rule does not reflect the important fact that Securities and Exchange 
Commission (SEC) regulations and United States Generally Accepted Accounting Principles 
(GAAP) require all public corporations to estimate and report environmental remediation 
and asset retirement obligations (AROs) as part of their annual reports. 
 
 The environmental remediation and ARO estimates reported in accordance with SEC 

regulations and GAAP requirements include costs of other federal and state regulatory 
programs, as well as RCRA financial assurance estimates.   
 

 These environmental and ARO estimates not only inform investors, but also aid 
company management in anticipating and managing these costs. 
 

• Taken together, the overall size of the industry, the small percentage of sites having 
hazardous substances releases under the modern regulatory framework, and the low total 
cost of taxpayer funded response actions at these sites, combined with the significant dollar 
amount of financial assurance provided under RCRA and SEC Regulation/GAAP 
requirements, eliminate any basis for additional financial responsibility requirements 
under CERCLA 108(b).  

 

  

 
5 85 FR 10128 February 21, 2020 https://www.federalregister.gov/d/2020-03401/p. 10129.  

about:blank


Page | 3 
 

1.0 Introduction 

On February 21, 2020, EPA announced its proposed rule on “Financial Responsibility Requirements 
under Section 108(b) of CERCLA for Facilities in the Chemical Manufacturing Industry” (proposed 
rule) (85 Fed. Reg 10128).  This proposed rule would forego imposing financial assurance 
requirements on facilities in the industry.   

The proposed rule based this decision on an analysis performed by EPA which determined that the 
future risk of federally financed response actions at chemical manufacturing facilities has been 
greatly reduced as a result of existing: 

• Federal and state regulatory programs; 
• Industry financial performance; 
• Existing financial responsibility requirements; and, 
• Voluntary industry stewardship programs. 

1.1 Objective and Focus of Optima’s Technical Review/Critique 

This report discusses the results and conclusions from an independent review and critique of the 
record underlying the proposed rule by Optima.  Optima agrees with the Agency that the 
combination of modern federal and state regulatory programs, industry financial performance, 
existing financial responsibility requirements, and voluntary industry stewardship programs have 
greatly reduced the future risk of federally financed response actions to the point where imposing 
financial responsibility requirements on every chemical manufacturing facility is unwarranted.  

This review and critique focused on federal and state regulatory programs and existing financial 
responsibility requirements (i.e. the first and third bullets above).  These two areas of focus provide 
some of the most significant information regarding EPA’s proposed rule.  The other two areas, 
industry financial performance and voluntary industrial stewardship programs, are also important 
and provide support for the proposed rule.  These areas are well covered in reports contained 
within the rulemaking record (Docket ID No. EPA-HQ-OLEM-2019-0086), however, and so are not 
the focus of this review.    
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2.0 Optima’s Review/Critique of EPA’s Process for Identifying Federally 
Funded Superfund Sites 

2.1 Summary of EPA’s Screening Process to Identify Sites with Environmental Impacts 
under Modern Regulations 

EPA developed a screening process to identify sites where pollution occurred under the “modern 
regulatory framework."  The Agency began this process by focusing on identifying response actions 
that occurred at sites listed on the Superfund National Priorities List (NPL) and sites using the 
Superfund Alternative Approach (SAA).   EPA chose to focus on NPL and SAA at the start of its 
process because NPL and SAA sites generally involve larger cleanups in terms of both amounts of 
contaminants requiring remedial action and costs to carry out these cleanups.  EPA’s analysis also 
included a review of federally funded removal actions at non-NPL sites.6  

2.1.1 Summary of EPA’s Screening Process for NPL Sites 

EPA’s process for identifying NPL sites that experienced environmental impacts under the modern 
regulatory framework and required federally funded response actions included the following steps: 

1. Begin with the list of NPL sites identified in EPA’s 2010 Advance Notice of Proposed Rule 
Making (ANPRM);7  

2. Supplement the ANPRM list with NPL and SAA sites identified since 2010; 
3. Filter out sites identified as having releases of hazardous materials prior to 1980 (the cutoff 

date conservatively chosen by EPA as the beginning of the modern regulatory framework); 
and, 

4. Filter out sites where potentially responsible parties (PRPs) paid the costs of response 
actions. 

The first two steps identified a total of 207 sites.  The third step filtered out 110 sites identified as 
having environmental impacts that occurred before 1980.  This left 97 sites with possible pollution 
that occurred in 1980 or later.  The fourth step filtered out 90 sites that had PRP-funded response 
actions.  This left 117 sites identified as having federally funded response actions.  The sites 
remaining after applying the screens associated with steps three and four substantially overlapped 
each other, and yielded 34 sites belonging to both categories.  Figure 1 shows the overlap of these 
two categories of sites.8  

 

 
6 85 FR 10128 February 21, 2020 https://www.federalregister.gov/d/2020-03401/p. 10135  
7 75 FR 816 January 6, 2010 Identification of Additional Classes of Facilities for Development of Financial 

Responsibility Requirements Under CERCLA Section 108(b). 
https://www.federalregister.gov/documents/2010/01/06/E9-31399/identification-of-additional-classes-
of-facilities-for-development-of-financial-responsibility 

8 Environmental Protection Agency. (2020, February 24). Identification and Evaluation of CERCLA 108(b) 
Additional Classes National Priorities List (NPL) Cleanup Case Sites: Chemical Manufacturing [EPA-HQ-
OLEM-2019-0086-1018] https://www.regulations.gov/document?D=EPA-HQ-OLEM-2019-0086-1018 p. 10 

about:blank
about:blank
about:blank
about:blank


Page | 5 
 

 

 

 

 

 

 

 

 

 

 

 

Next, EPA performed a case-by-case review of the 34 NPL sites resulting from the screening process.   
This review involved creating case narratives describing the history of site releases and response 
actions at each site.  To create these narratives, the Agency relied on information contained within 
the Superfund Environmental Management System (SEMS) database, Superfund site documents, 
and the Agency’s RCRAInfo database.  EPA then analyzed these narratives regarding regulations that 
are applicable under the modern regulatory framework to chemical manufacturing facilities and the 
key implementation dates for those regulations. 

Based on its analysis of the case narratives, EPA concluded that, notwithstanding the prior screens, 
the environmental impacts at 30 of the 34 sites reflected significant legacy chemical manufacturing 
activities that predated the modern regulatory framework.9  In other words, only four NPL sites 
survived this final screening. The four NPL sites identified as having significant environmental 
impacts under the modern regulatory framework are Diaz Chemical Corporation, Eldorado 
Chemical Company, Mississippi Phosphate Company, and White Chemical Corporation.10 

2.1.2 Summary of EPA’s Screening Process for Non-NPL Sites 

EPA used a process similar to that used for NPL sites to identify non-NPL sites having 
environmental impacts under the modern regulatory framework.  The Agency began by querying 
the Superfund Enterprise Management System (SEMS) database for non-NPL sites in the chemical 

 
9 Environmental Protection Agency. (2020, February 24). Identification and Evaluation of CERCLA 108(b) 
Additional Classes National Priorities List (NPL) Cleanup Case Sites: Chemical Manufacturing [EPA-HQ-OLEM-
2019-0086-1018] https://www.regulations.gov/document?D=EPA-HQ-OLEM-2019-0086-1018 p. 11 
10 Environmental Protection Agency. (2020, February 24). Identification and Evaluation of CERCLA 108(b) 
Additional Classes National Priorities List (NPL) Cleanup Case Sites: Chemical Manufacturing [EPA-HQ-OLEM-
2019-0086-1018] https://www.regulations.gov/document?D=EPA-HQ-OLEM-2019-0086-1018 p. 11 

NPL Sites with Releases of 
Hazardous Compounds 

Under the Modern 
Regulatory Framework 

(n=97) 

(n =34) NPL Sites with Federally 
Funded Response Actions 

(n = 117) 

Figure 1- EPA's Analysis - NPL Sites with Environmental Impacts Under the 
Modern Regulatory Framework & Federally Funded Response Actions 
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manufacturing industry (i.e., North American Industry Classification System [NAICS] 325 facilities).   
This query resulted in 290 chemical manufacturing facilities not on the NPL list that experienced 
environmental impacts.  EPA then screened PRP-funded assessments and actions out of these 290 
facilities, which resulted in 52 sites.  Next, EPA performed a case-by-case review of the 52 non-NPL 
sites that remained.   This review involved creating case narratives describing the history of releases 
of hazardous materials and response actions at each site. 

As a result of this final analysis, EPA determined that 18 of the 52 sites had “legacy” chemical 
manufacturing-related environmental impacts predating the modern regulatory framework.  
Therefore, 34 sites remained following the screening for legacy impacts.  As part of its detailed 
analysis of the 34 sites, EPA concluded that the releases at four of the facilities (5 N Plus, Landrum 
Chemical, Technic and Champion Technologies) were one-time events that did not require 
significant Fund expenditures.11  As a result, these four sites were screened out.  Therefore, a total of 
30 non-NPL sites survived EPA’s screening process. 

2.2 Optima’s Critique of EPA’s Analysis of Federally Funded Actions 

Overall, EPA undertook a thorough screening analysis of both the NPL and non-NPL sites.  This is 
especially true in terms of identifying the “short list” of 34 NPL sites and 52 non-NPL sites that 
required detailed analysis.  EPA’s analysis ultimately led to the identification of four NPL sites and 
30 non-NPL sites that had federally funded response actions and may have experienced 
environmental impacts under the modern regulatory framework. 

There are two areas of EPA’s screening analysis that are worthy of comment.  The first pertains to 
the selection of 1980 as the cutoff date for modern regulatory framework.   The second concerns the 
conclusions drawn from the case narratives.   

2.2.1 Op�ma’s Cri�que of EPA’s Choosing 1980 as the Cutoff Date 

EPA chose 1980 as the cutoff date to initially screen out legacy contamination for three reasons.  
First, 1980 was the year when CERCLA was enacted.  Second, it was the year when EPA promulgated 
the initial regulations under RCRA Subtitle C governing the generation, treatment, storage, and 
disposal of hazardous waste.12  And, third, it would be a conservative screen (i.e., it would retain 
more sites in the analysis). 

EPA acknowledges in the proposed rule that only the initial RCRA regulations were in place in 1980 
(indeed, they only became effective in November 1980), and that those regulations were refined, 
expanded and enhanced several times over the next several decades.  Moreover, EPA acknowledges 
that its enforcement authorities expanded in the 1980s as the RCRA program matured.   Most 
notably, enactment of the Hazardous and Solid Waste Amendments (HSWA) in 1984 resulted in 
many regulatory changes and enhanced enforcement mechanisms.  HSWA created the Land 

 
11 85 FR 10128 https://www.federalregister.gov/d/2020-03401/p. 10138 
12 85 FR 10128 February 21, 2020 https://www.federalregister.gov/d/2020-03401/p. 10135 

about:blank
about:blank


Page | 7 
 

Disposal Restrictions (LDR) program, codified in 40 CFR part 268, which prohibits the land disposal 
of untreated hazardous wastes.  HSWA also substantially expanded corrective action authorities for 
permitted RCRA treatment, storage and disposal (TSD) facilities, as well as facilities operating under 
interim status,13 requiring facilities to address the release of hazardous wastes and demonstrate 
financial responsibility for completing the required corrective actions which, as a result, further 
reduced the risks that sites would have to be addressed under CERCLA.14 

Of all the environmental laws enacted during that timeframe that might have minimized the number 
of future Superfund sites, by far the most relevant is RCRA.  Superfund sites generally were created 
by improper disposal of hazardous wastes, and RCRA stringently regulated how hazardous waste 
could be managed.  

The RCRA regulations most relevant to preventing Superfund sites were the LDRs, which prohibit 
the land disposal of most hazardous wastes unless those wastes have been treated to meet 
technology-based treatment standards “which substantially diminish the toxicity of the waste or 
substantially reduce the likelihood of migration of hazardous constituents from the waste so that 
short-term and long-term threats to human health and the environment are minimized” (42 U.S.C. § 
6924[m][1]).  These LDRs were not fully phased-in until the “third third” rules were issued in July 
1990.  Thus, 1990 marks the “inflection point” when the regulations with the greatest propensity to 
minimize the creation of future Superfund sites were in place.  

EPA’s decision to use 1980 as the cutoff date in order to apply a conservative screen and retain more 
sites for the analysis was, thus, overly conservative.  If the purpose of the analysis was to assess the 
risk of federally funded response options by identifying those sites that required funding under the 
modern regulatory framework, it is clear that this framework was not fully in place until 1990.  By 
choosing a cutoff date a decade before the modern regulatory framework was fully in place, EPA’s 
analysis retains sites that did not have a record of releases under the modern framework and, thus, 
overstates the actual risk of taxpayer-funded cleanups. 

2.2.2 Op�ma’s Cri�que of EPA’s Case Study Narra�ves 

In the time available for reviewing EPA’s screening process, Optima focused on reviewing, 
summarizing and analyzing the information provided within the 34 site case narratives.  Optima 
created two summary tables based on the information found in the case narratives.  These tables 
are provided in Appendix I.   Table 1 summarizes the four NPL case narratives and Table 2 
summarizes the 30 non-NPL site narratives.   

Section 2.2.2.1 below provides an analysis of the four NPL sites summarized in Table 1.  Section 
2.2.2.2 provides an analysis of the 30 non-NPL sites summarized in Table 2. 

Optima analyzed EPA’s case study narratives in order to assess: 

 
13 “Interim status facilities” are facilities that were in existence on the effective date of the regulations and 

subject to the requirement to have a RCRA permit. 
14 IBID https://www.federalregister.gov/d/2020-03401/p. 10140 
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• Validity of EPA’s analytical approach for identifying sites that experienced hazardous 
releases under the modern regulatory framework; 

• Relevance of EPA’s data on the timing and nature of releases at identified sites; 
• Accuracy of information presented by EPA on Superfund expenditures; and, 
• Whether the identified releases might have been prevented by applicable regulations and 

enforcement authorities in effect under the modern regulatory framework. 

Tables 1 and 2 (see Appendix I) were created to facilitate this analysis.  In addition to the metadata 
identifying the facility name, state, EPA identification number, and operations type, these tables 
include the following columns (fields) that enable an at-a-glance analysis of the individual facilities 
and a comparison of the facilities across these fields: 

• Operations Start Year 
• Operations End Year 
• Events that Led to Either Release of Hazardous Substances or Site Discovery 
• Event Year 
• Expenditures 
• Review Comments 
• Confirmed Cost 
• Release before 1980 
• Release before 1990 

The “Operations Start Year” and “Operations End Year” columns are important because they provide 
an indication of the possibility that environmental impacts may be attributable to releases 
occurring prior to 1980 (EPA cutoff year) or 1990 (year when RCRA LDRs where fully in place).  

The “Events that Led to Either Release of Hazardous Substances or Site Discovery ” and the “Event 
Year” columns are also important because they show in many cases that environmentally hazardous 
releases may have occurred years earlier than when they were discovered.  Discoveries of releases 
are often the result of regulatory inspections following events such as bankruptcy, property 
purchase, fires or community complaints.  In other words, the year that hazardous releases are 
discovered often does not coincide with the likely time frame of the environmental impact.  
However, EPA’s analysis of the case narratives often appears to take the position that the “release” 
and “site discovery” dates are one and the same.  The result is that EPA appears to have 
overestimated the number of sites at which Fund-financed responses were required for releases 
occurring only during the period of modern regulation. 

The costs reported in the “Expenditures” field are taken directly from the case narratives.  The 
“Confirmed Cost” field contains information regarding whether these costs could be confirmed via a 
search of the Superfund Site profile database or the proposed rule docket (EPA-HQ-OLEM-2019-
0086). 

The “Review Comments” column provides additional information from the case study narratives 
and additional comments regarding the information contained in the narratives. 



Page | 9 
 

And, the “Release before 1980/1990” fields report Optima’s opinions regarding the likelihood of 
releases occurring before these dates, based on a review of the case narratives. 

2.2.2.1 Optima’s Critique of EPA’s Case Study Narratives of NPL Sites 

Table 1 shows that all four of the NPL sites that remained following the application of EPA’s 
screening process had operation start dates prior to the development of the modern regulatory 
framework.  This is true regardless of whether 1980 or 1990 is used as the cutoff date for this 
framework.  Diaz Chemical Corporation and Eldorado Chemical Company began operations in the 
1970s (1974 and 1978, respectively).  Mississippi Phosphate Company began operations in 1958 
and White Chemical Company began operations in 1931. 

All four companies ceased operations either as result of bankruptcy or, in the case of Eldorado, 
simply going out of business with abandonment of the site.  All four facilities had a long history of 
regulatory non-compliance prior to bankruptcy/abandonment. 

Based solely on EPA’s data, it is likely that the Diaz, Eldorado and Mississippi Phosphate facilities 
had environmentally hazardous releases prior to the 1980 cutoff date.  Given the time frame of the 
startup of the White Chemical facility (1931) and industry practices in the 1930s, ‘40s and ‘50s, this 
facility likely had releases prior to 1980.  In sum, all facilities likely had hazardous releases prior to 
1990, as well.  

In conclusion, all four NPL sites either had or likely had hazardous releases prior the modern 
regulatory framework, regardless of the year chosen as the cutoff year for the start of this 
framework.  All had a long history of non-compliance, which further supports the conclusion that 
releases occurred prior to the modern framework.  Therefore, it appears that no site was placed on 
the NPL based solely on environmental releases occurring under the modern regulatory framework. 

Operations and hazardous releases at facilities such as the four NPL sites examined by EPA likely 
would have been detected much earlier under the current regulatory framework.  Federally funded 
response actions at these sites totaled $84.4 million as of the time of EPA’s analysis for the proposed 
rule (~2019).  The current regulatory framework would minimize the likelihood of companies 
operating in this manner and creating future risk of taxpayer-funded response actions.    

2.2.2.2 Optima’s Critique of EPA’s Case Study Narratives of non-NPL Sites 

Table 2 is a summary of the case study narratives for the 30 non-NPL sites identified by EPA’s 
screening process as having federally funded response actions and possibly experiencing 
environmental impacts under the modern regulatory framework.  The start of operations for 15 of 
these sites is unknown.  This fact alone makes it difficult to say whether impacts at these sites 
occurred prior to the modern regulatory framework.  Seven of these sites had start years of 1980 or 
later (highlighted on the table).    

Five of these sites experienced releases associated with fires or other one-time events (highlighted 
on the table).  All of these one-time events occurred in 2000 or later.  These events exposed larger 
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issues at the sites related to improper handling of hazardous material.  Releases due to the 2015 
Oregon Chemical Barn fire event appear to be a direct result of the fire. 

Analysis of the totality of the information associated with each site leads to the conclusion that only 
six of these facilities had releases under the modern regulatory framework, regardless of the chosen 
cutoff date (see highlights on the last two columns of the table).  These facilities include: 

• Advanced Asymmetrics; 
• Maine Alum Grand Isle; 
• Oregon City Chemical Barn;  
• Queen Avenue Property Absorbent Technology; 
• CES PACES – Port Arthur; and 
• Indmar Coatings. 

In conclusion, detailed analysis of EPA’s case study narratives indicates that only six of the facilities 
had hazardous releases that can be reasonably deemed to have occurred under the modern 
regulatory framework.  These six sites required a total fund expenditure of only $2.8 million. 

2.3 OPTIMA’S ESTIMATION OF POTENTIAL FUTURE EXPENDITURES 

As previously stated in Section 2.2.2.1; federally funded response actions at the four NPL sites 
totaled $84.4 million.  Also, at the time of EPA’s analysis, federally funded expenditures at the 30 
non-NPL sites totaled $20 million (see Appendix I, Table 2).  Therefore, a total of $104 million in 
Fund expenditures had occurred as of the proposed rule. 

In the proposed rule, EPA noted that future Fund expenditures are likely to continue at several sites.   
In particular, the Agency noted that Fund expenditures at the Mississippi Phosphates facility, which 
totaled $8.4 million as of the proposed rule, could end up totaling $132.6 million.15 

Optima performed an analysis to estimate the potential future Fund expenditures at the identified 
four NPL and 30 non-NPL sites.  To complete this analysis, Optima sought to confirm the actual cost 
expenditures to date and obtain information regarding potential future expenditures for each 
facility.  Information on actual expenditures was not readily available via online data searches.  
Therefore, Optima accepted the values provided in the case narratives.  Optima was able to locate a 
number of removal action memoranda and pollution reports (POLREPs) in the proposed rule 
docket that provided information such as budget ceilings, project budgets and, in some cases, actual 
expenditures, although not necessarily final expenditures. 

The difference between project cost ceilings (or project budgets) and the case narratives 
expenditures was used to estimate total potential future Fund expenditures.  Table 1 below 
indicates estimated potential future Fund expenditures of about $135 million.  This future amount 
still only represents 12.7% of one year’s Superfund budgetary authority. 

 
15 85 FR 10128 February 21, 2020 https://www.federalregister.gov/d/2020-03401/p. 10137 
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Table 1 - Potential Federally Funded Future Expenditures 

Production of Table 1 required a significant amount of analysis and interpretation due to the limited 
availability of some data and the poor quality of other data.  For example: 

• Some sites had a project ceiling greater than Fund expenditures and the project was 
completed many years in the past (see Smith Chemical non-NPL site).  In such cases, the 
Fund expenditure amount was assumed accurate and potential future Fund expenditures 
were not estimated. 

• For other sites, the Fund expenditures exceeded the project budget and the work was also 
performed a number of years in the past (see Traylor Chemicals non-NPL site).  In such 
cases, the Fund expenditure amount was assumed accurate and potential future Fund 
expenditures were not estimated. 

• For other sites the project cost ceiling and Fund expenditures were reasonably close and 
there was no need to estimate potential future Fund expenditures (see Dye Specialties Inc. 
non-NPL site). 

• Lastly, for some sites, a project cost ceiling or a budget could not be identified.  In such cases, 
potential future Fund expenditures were not estimated (see Eldorado Chemical Company 
NPL site).  

2.4 Overall Conclusions from Optima’s Critique of EPA’s Case Study Narratives of 
Federally Funded Response Sites 

Detailed analysis of the case narratives indicates that: 

• No site appears to have been listed on the NPL for releases occurring under the modern 
regulatory framework, whether that framework is deemed to have begun in 1980 or 1990; 
and. 
 

• Only six other facilities where Superfund response costs have been incurred had hazardous 
releases that can be reasonably deemed to have occurred under the modern regulatory 
framework, again regardless of whether that framework is deemed to have begun in 1980 
or 1990.  Those costs amounted to a total of $2.8 million. 
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Based on these findings, EPA reasonably concluded that it would not be appropriate to impose 
financial responsibility requirements on the more than 13,000 currently operating chemical 
facilities, given the very small likelihood that any significant amount of federally funded response 
costs will be incurred at any of these sites. 
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3.0 Other Financial Assurance Mechanisms Not Recognized/Considered by 
EPA 

3.1 Financial Assurance Under RCRA 

The final rule explains that the RCRA regulations “were designed to prevent the[] types of releases” 
that are “most prevalent” among the cleanup cases that EPA analyzed, and to “assure that past spills 
are cleaned up by facility owners and operators.”16  This is undoubtedly part of the reason that, so 
far as Optima can determine, only two of the 34 facilities on which EPA focused were RCRA-
permitted hazardous waste treatment, storage and disposal (TSD) facilities.17  As discussed in 
Section 2.2.1, the Hazardous and Solid Waste Amendments of 1984 substantially expanded 
corrective action authorities for both permitted RCRA treatment, storage and disposal (TSD) 
facilities and facilities operating under interim status.   Of particular interest to Optima’s review, 
these refinements required all such facilities to demonstrate financial responsibility for completing 
any needed RCRA corrective actions.  

Optima performed an analysis to determine the number of chemical manufacturing facilities that 
are currently providing financial assurance under RCRA, the amount of assurance each facility is 
providing, and the total value of this financial assurance for the entire industry.  This was performed 
by extracting data from two online databases: the RCRAInfo database and ECHO database. 

The RCRAInfo database contains a financial assurance module which includes the EPA ID number, 
financial assurance cost estimate amount, and year of the financial assurance cost estimate for 
every facility (not just chemical manufacturing facilities) currently required to have financial 
assurance under RCRA.  The cost estimates can go up or down each year depending on remedial 
activities occurring at a given site or discoveries of new environmental impacts.  Therefore, the data 
extracted from this database had to be scrubbed to ensure that only the most recent cost estimate 
amount and year were retained. 

The ECHO database includes information such as EPA ID number, site name, NAICS number and 
compliance status.  Optima utilized this database only for NAICS 325 facilities (i.e., the chemical 
manufacturing industry).  Extracts from the two databases were combined using the EPA ID number 
as the key code.  The result was a listing of the most recent RCRA financial assurance estimate for all 
chemical industry facilities that currently have such estimates.  This list appears in Appendix II. 

The chemical manufacturing industry currently provides more than $3.94 billion in financial 
assurance for 287 facilities.  Table 2 below presents the total amount of RCRA financial assurance 
that the chemical manufacturing industry provides, by state.  Figures 2, 3 and 4 provide alternative 
depictions of the relative magnitude of the cost for the RCRA financial assurance provided, by state. 

 
16 Id. at 10139. 
17 Optima identified two sites, Westwood Chemical Corporation and Reilly Coal Tar, both of which are non-NPL 
sites, by integrating data extracted from the ECHO database for both active and inactive sites with Appendix I, 
Tables 1 and 2. 
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Table 2 - Chemical Manufacturing Industry RCRA Financial Assurance Cost, by State 
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Figure 2 - Tornado Diagram - Relative Magnitude of RCRA Financial Assurance Cost, by State 
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Figure 3 - Treemap Diagram - Relative Magnitude of RCRA Financial Assurance Cost, by State 



Page | 17 
 

  

Figure 4 - United States Map - Relative Magnitude of RCRA Financial Assurance Cost, by State 
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3.2 SEC and GAAP Financial Reporting Requirements 

EPA’s proposed rule does not recognize that all public corporations are required by United States 
Securities and Exchange Commission (SEC) Regulation S-K and United States Generally Accepted 
Accounting Principles (GAAP) to estimate and report annually their environmental and asset 
retirement obligations.  Regulation S-K is generally focused on qualitative descriptions, while the 
related regulation S-X focuses on financial statements.  However, these qualitative descriptions are 
typically included within a corporation’s annual report. 

The S-K regulations that pertain to the reporting of environmental liabilities are: 

• S-K Item 101 – Descriptions of Business 
• S-K Item 103 – Legal Proceedings 
• S-K Item 303 – Management's Discussion and Analysis (MD&A) of financial condition and 

results of operations 

These regulations are codified in 17 CFR Sections 229.101, 229.103, and 229.303. 

Accounting and auditing standards in the United States are promulgated and regulated by various 
federal, state, and self-regulatory organizations (SROs).  Throughout its history, the SEC has relied 
on SROs to establish financial reporting standards for the private sector; these are known as 
Generally Accepted Accounting Principles (GAAP).  Currently, the SEC recognizes the Financial 
Accounting Standards Board (FASB) as the designated authority for establishing GAAP.18 

The Accounting Standards Codification, maintained by FASB, is the only current source of United 
States GAAP.  Guidance on reporting environmental obligations (e.g., remediation) is provided by 
Accounting Standards Codification (ASC) 410-30.  Guidance on reporting asset retirement 
obligations is provided by ASC 410-20.  Disclosure of these obligations is used by investors and 
shareholders to evaluate the overall financial health of a company.  Private companies may perform 
similar analyses for purposes of borrowing, and mergers and acquisitions. 

Reporting environmental and asset retirement obligations, even with the aid of ASC 410-30 and 
ASC-410-20, can be challenging.   This is because of the uncertain nature of remediation and 
decommissioning projects.  To produce reasonable estimates, a significant degree of expert 
judgment and, in some cases, probabilistic financial modeling, is required.  To assist with this 
estimating and disclosure process, ASTM International (formerly known as the American Society for 
Testing and Materials) has produced two guidance documents: 

 
18 Congressional Research Service. (2017, July 19) Accounting and Auditing Regulatory 

Structure: U.S. and International, Gnanarajah, R., p. 1 
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• Standard Guide for Estimating Monetary Costs and Liabilities for Environmental Matters –
ASTM Designation E2137-17; and, 
 

• Standard Guide for Disclosure of Environmental Liabilities – ASTM Designation E2173-16. 

Corporations commonly use the ASC 410-30 and 410-20 guidance, along with the above ASTM 
standards and in consultation with external auditors, to make high quality representative estimates 
of their environmental and asset retirement obligations.  These estimates can be larger than the 
RCRA financial assurance estimates, because they include the impact of not only RCRA but other 
federal and state environmental regulations (e.g. underground storage tank regulations).  They also 
include estimates associated with voluntary cleanup programs.  Lastly, asset retirement obligations 
include the full cost of demolishing and decommissioning items such as building structures and 
processing equipment – not just the cost of environmental response obligations. 

As a result of these SEC and FASB requirements, public companies are already required to 
demonstrate to the investing public that they are maintaining financial responsibility for material 
environmental response liabilities. 
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4.0 Summary and Conclusions 

Optima’s technical review and critique supports EPA’s proposed determination that the 
combination of modern federal and state regulatory programs, the industry’s solid financial 
performance, existing financial responsibility requirements, and voluntary industry stewardship 
programs have greatly reduced the future risk of federally financed response actions.  It 
demonstrates that EPA has a sound factual and technical basis for the proposed rule. 

The review and critique included an analysis of the screening process developed by EPA to identify 
sites where pollution occurred under the modern regulatory framework.  Overall, EPA provided a 
thorough screening approach for both NPL and non-NPL sites.  This is especially true in terms of 
identifying the “short list” of 34 NPL and 52 non-NPL sites that required detailed analysis.  This 
detailed analysis ultimately led to the identification of four NPL and 30 non-NPL sites that had 
federally funded response actions and may have experienced environmental impacts under the 
modern regulatory framework. 

EPA chose 1980 as the cutoff date for implementation of the modern regulatory framework.  A 
strong case can be made for using 1990 as the cutoff year because, by this date, the RCRA LDRs 
were fully implemented.  However, further review of the case study narratives indicated that the 
choice of cutoff date had little impact on the findings of this technical review.  

A detailed review of the case narratives for the four NPL that remained following EPA’s screening 
indicates that all four NPL sites either had or likely had hazardous releases prior to the modern 
regulatory framework.  This is regardless of the year chosen as the cutoff year for the start of this 
framework.  All of these sites had a long history of non-compliance.  These sites are not 
representative of sites having hazardous releases under the modern regulatory framework.  The 
current regulatory framework would not allow new company startups to operate in such a manner 
and create future risk of taxpayer-funded response actions. 

Detailed review of the case narratives for the 30 non-NPL sites that remained after EPA’s screening 
indicates that only six of the facilities had environmental impacts that can reasonably be deemed as 
occurring under the modern regulatory framework.  These six facilities had a total fund expenditure 
of $2.8 million.  Under RCRA, the chemical manufacturing industry currently provides more than 
$3.94 billion in financial assurance associated with 287 facilities. 

Finally, all public corporations are required by United States Securities and Exchange Commission 
(SEC) S-K regulations and United States Generally Accepted Accounting Principles (GAAP) to 
estimate and report annually their environmental and asset retirement obligations.  This effectively 
requires these companies to demonstrate annually their financial responsibility for material 
environmental response liabilities.   

Based on Optima’s review and critique of the analysis performed by EPA and the additional 
information presented here, the Agency was amply justified in concluding that it would not be 
appropriate to impose additional financial responsibility requirements under CERCLA 108(b). 
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Appendix I 
 

Table 1 – Summary of NPL Site Case Study Narratives 

Table 2 – Summary of Non-NPL Site Case Study Narratives 
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Appendix I, Table 1 – Summary of NPL Site Case Study Narratives 
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Appendix I, Table 2 – Summary of Non-NPL Site Case Study Narratives 
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Appendix I, Table 2 (Continued) – Summary of Non-NPL Site Case Study Narrative 
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Appendix II 
 

RCRA Financial Assurance Cost, by Facility 
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Appendix II - RCRA Financial Assurance Cost, by Facility 
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Appendix II (Cont.) - RCRA Financial Assurance Cost, by Facility 
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Appendix II (Cont.) - RCRA Financial Assurance Cost, by Facility 
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Appendix II (Cont.) - RCRA Financial Assurance Cost, by Facility 
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