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Summary

The Endangered Species Act has proven effective at preventing extinctions but not at promoting
species recovery. Because we care about preventing extinction and recovering endangered species, the
challenge is to find reforms that preserve what the Endangered Species Act does well while boosting
incentives for recovering species.

The statute provides for the listing of two categories of species: “endangered” species, which are
currently at risk of extinction, and “threatened” species, which are at risk of becoming endangered
in the foreseeable future. When Congress passed the act in 1973, it envisioned states taking the lead
to protect threatened species, with strict federal regulations against “take” reserved for endangered
species. In 1975, however, the U.S. Fish and Wildlife Service issued a regulation extending the take
regulation to threatened species too, eliminating the distinction between the two categories.

Take is defined so broadly that it can include activities intended to help species and can complicate
state and private efforts to recover species. Under the current approach, landowners who provide
habitat to listed species receive no benefit; instead, they are penalized through costly regulatory bur-
dens such as restrictions on land use, reduced property values, and costly permitting requirements.

The Department of the Interior should restore the Endangered Species Act’s distinction between
endangered and threatened species, reserving the take prohibition as a backstop to protect endangered
species from extinction. If the statute’s distinction between the two categories was restored, states and
landowners would be encouraged to recover threatened species before they reach endangered status.
A threatened listing would serve as a signal that a species was at risk of becoming endangered,
encouraging states, landowners, and other groups to recover the species.

Innovative and collaborative conservation programs would be easier to develop because landowners
would have greater incentives to participate. Landowners who recover endangered species would be
rewarded for their efforts by reduced regulatory burdens once a species” status was changed to threat-
ened, creating a powerful incentive to recover endangered species. Crucially, the Endangered Species
Act’s take prohibition would continue to protect endangered species from extinction.
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Introduction

The Endangered Species Act is perhaps the United States’ most popular environmental law. Despite
that popularity, the statute is the subject of intense political conflicts, with supporters crediting it
with saving 99 percent of listed species from extinction and critics responding that only 2 percent
of those species have recovered.

What if both sides are right? In other words, what if the statute is effective at preventing extinction
but not at promoting recovery efforts? Because we care about preventing extinction and recovering en-
dangered species, the challenge is to find reforms that preserve what the Endangered Species Act does
well while boosting incentives for recovering species. Fortunately, the Endangered Species Act already
includes a mechanism to better accomplish both goals, if we'd only take better advantage of it.

The statute provides for the listing of two categories of species: endangered and threatened, distin-
guished by the seriousness of the threats they face. When Congress passed the act in 1973, it envi-
sioned states taking the lead to develop innovative means to protect threatened species, with strict
federal regulations serving as a backstop to protect endangered species from extinction. The statute
would accomplish this division of labor by reserving the most burdensome federal regulations for
species that are listed as endangered. By imposing heavier federal burdens when a species declines
and, conversely, relaxing those burdens as a species recovers, the act would also help align landowners’
incentives with the interests of species, encouraging private conservation and recovery efforts.

Unfortunately, in 1975, the U.S. Fish and Wildlife Service issued a regulation that eliminated the
distinction between threatened and endangered species, blunting these incentives. However, there is
good reason to think that restoring the Endangered Species Act’s distinction between the two catego-
ries would provide substantial conservation benefits by encouraging states and landowners to recover
threatened species. Doing so would avoid the artificial time constraint that makes it so difhicult to
develop collaborative conservation programs in the short window of time between a species’ pro-
posed listing and a final decision. With more time to develop innovative, market-based conservation
programs, states, property owners, and environmentalists could make significant strides toward
species recovery. At the same time, the act’s take prohibition would continue to serve its intended
function as a backstop to protect endangered species from extinction.

Consequently, a return to Congress’s original design offers a means of achieving both goals: maintain-

ing the Endangered Species Act’s effectiveness at preventing extinction while boosting the incentives
to recover listed species.
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Restoring the Endangered Species Act’s distinction between endangered and threatened species
would provide substantial conservation benefits to species such as the wood stork.
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Prevent Extinction or Promote
Recovery: A False Choice

Forty-five years after its enactment, the
Endangered Species Act enjoys broad popu-
larity. Public opinion surveys routinely show
overwhelming support for the law, regardless
of political party.! Despite that popularity, the
act remains politically controversial, with little
reason to suspect that will change anytime
soon. Congressman Rob Bishop, Chairman of
the U.S. House Natural Resources Committee,
has proclaimed that he “would love to invali-
date [it].”* He’s not alone. Every year, legislation
is proposed to fundamentally change the law.’
Although broad reform legislation has not
passed in decades, smaller reforms and spe-
cies-specific exemptions have been routinely
proposed and enacted.*

Political debate over the Endangered Species
Act has focused on whether it is a success or a
failure. To supporters, the Endangered Species
Act is a success because it has saved 99 percent
of listed species from extinction.’ To critics,

it is a failure because only 2 percent of those
species have recovered and been taken off the
list.® Armed with these talking points, the two
sides of this political conflict have endlessly
fought over which is the better metric, with
little progress.

PROPERTY AND ENVIRONMENT RESEARCH CENTER

Do we have to pick one? Both statistics can

be true. The Endangered Species Act can be
effective at preventing extinction but ineffective
at creating the necessary incentives to pro-
mote recovery efforts. Fighting over which is
more important ignores that people care about
achieving both goals. No one should be satisfied
by species remaining at the precipice of extinc-
tion, even if they don’t fall over that cliff.

Rather than arguing about which is the better
metric for judging the statute, we should look
for reforms that preserve what the Endangered
Species Act does well while strengthening it

as a tool for promoting species recovery. Main-
taining the critical protections that prevent
endangered species from going extinct while
looking for ways to encourage private landown-
ers to conserve and recover species is the only
way to begin achieving both goals. Fortunately,
the statute provides an overlooked means of
doing just that.



The Endangered Species Act is the subject of intense political conflicts, with
supporters crediting it with saving 99 percent of listed species from extinction
and critics responding that less than 2 percent of those species have recovered.*
What if both sides are right?

Listings of Domestic Species under the Endangered Species Act

11 EXTINCTIONS

1,623 SPECIES 39 SPECIES
CURRENTLY LISTED RECOVERED

19 SPECIES DELISTED
DUE TO DATA ERROR

Source: U.S. Fish and Wildlife Service Environmental Conservation Online System

* Crediting the Endangered Species Act with saving 99 percent of listed species from extinction assumes that all listed species
would have gone extinct but for the statute’s protections. According to a widely cited study, a more accurate estimate of the
number of extinctions avoided by the statute (between 1973 and 1998) was 172. See Mark W. Schwartz, The Performance of
the Endangered Species Act, Annual Rev. of Ecology, Evolution, and Systematics, Vol. 39: 279-299 (2008).
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The Endangered Species Act

Two-Step

Prior to 1973, the federal government’s role

in protecting endangered species was limited

to regulating federal lands and federal actions
that jeopardized these species.” Channeling
Benjamin Franklin’s witticism that “an ounce of
prevention is worth a pound of cure,” President
Nixon called for a new endangered species law
that would allow for federal intervention earlier,
before a species’ status became too bleak, as
well as regulation of private activities that affect
endangered species.® Congressman Dingell, the
Endangered Species Act’s principal sponsor,
similarly urged proactive protection of species

that “are not yet on the brink of extinction.”

From this desire, the act’s two-step process was
born. The law provides for the listing of two cat-
egories of species: “Endangered” species are those
currently at risk of extinction, and “threatened”
species are those at risk of becoming endangered
in the foreseeable future.' The latter category is
far broader than the former, providing an added
measure of protection against a species’ decline.
For example, species can be listed as threatened
if their populations are currently healthy—or
even growing—if they are anticipated to decline
decades from now."

These categories were intended to be more than
an academic distinction. The statute provides
different degrees of regulation for endangered
and threatened species commensurate with the
threats they face. Endangered and threatened
species are both protected from federal actions
that could adversely affect them or their habi-
tat.'? But, as an added measure of protection,
the statute also prohibits private activities

that affect endangered species—which the
statute defines as “take”—unless authorized by

PROPERTY AND ENVIRONMENT RESEARCH CENTER

a federal permit.'* Applying for a permit is a
costly and time-consuming endeavor that can
delay projects indefinitely and, if a permit is
granted, substantially increase the project’s costs.
The take prohibition is backed up by substantial
civil and criminal penalties.'® Private parties, in-
cluding environmental groups, can also enforce
this prohibition through litigation to enjoin take.

When you hear the term “take,” you probably
think of activities that kill or harm wildlife.
But the statute defines it far more broadly.
Catching a protected species without a federal
permit or getting too close to one is considered
take. The statute has also been interpreted by
the Fish and Wildlife Service to include “in-
cidental take’—actions that unintentionally
affect species—including land use activities
that adversely modify habitat, such as building

homes, farming, or harvesting timber."

Take is defined so broadly that it can even
include activities intended to help species.

For instance, the Nigiri Project, a collaboration
between U.C. Davis and conservation group
California Trout, aims to recover California’s
salmon populations by encouraging rice farm-
ers to allow salmon to use their flooded fields
as habitat.’ Those fields mimic the floodplain
habitat that salmon relied upon before modern
water infrastructure. Giving juvenile salmon
access to insect-rich flooded fields allows them
to grow bigger before migrating to the ocean,
boosting survival rates.'” Because catching
salmon and moving them to these fields is con-
sidered a form of “take,” the project required a
federal permit. According to CalTrout senior
scientist Jacob Katz, the biggest obstacle the
project faced was convincing the federal and



state government to issue the required permits
for them to move fish to the new habitat.'®

The take prohibition can also complicate state
efforts to recover species, as was recently shown
in the conflict between the U.S. Fish and
Wildlife Service and the state of Utah over the
threatened Utah prairie dog."” To provide for
the species’ long-term recovery, as well as reduce
landowner animosity, Utah developed a plan to
move prairie dogs from residential areas to pub-
lic lands where the state had improved habitat.
After a lawsuit resulted in an injunction against
enforcement of the federal take prohibition for
this species, the state was free to implement its
plan for two years. But the state’s plan ground
to a halt when the injunction was overturned
on appeal. Now, resuming the conservation
program will require changing the federal
regulation or navigating the costly and
time-consuming federal permitting process.*

Acknowledging that the broad take prohibition
imposes significant burdens, Congress deemed
it necessary as the last line of defense to pro-
tect endangered species from extinction. But
Congress did not make the same judgment for
threatened species. Instead, the Endangered
Species Act explicitly excludes threatened spe-
cies from the take prohibition.

Left: © USFWS_John Ridilla
Right: USFWS midwest / Al Hicks-NYDEC

Delta Smelt Northern Long-Eared Bat

BOX 1:
Endangered or Threatened?

Endangered species may have only a few, small
populations, whereas threatened species can be
numerous and widely distributed. For example,
recent surveys of the endangered delta smelt have
found as few as six in the San Francisco Bay Delta,
the only place where the species is found.?' In
contrast, there are millions of northern long-eared
bats, a threatened species found in 37 states.??
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The take prohibition can complicate state efforts to recover species, as shown
in the conflict between the U.S. Fish and Wildlife Service and the state of Utah

over the threatened Utah prairie dog.

<

The Utah prairie dog is a threatened species.

Senator Tunney, the floor manager of the bill
that became the act, explained this was intend-
ed to allow states to experiment with efforts to
recover threatened species:

The two levels of classification facilitate reg-
ulations that are tailored to the needs of the
animal while minimizing the use of the most
stringent prohibitions. Since most of our
resources for restoring and propagating
species lie with the States, they are encour-
aged to use their discretion to promote the
recovery of threatened species and Federal
prohibitions against taking must be abso-
lutely enforced only for those species on the
brink of extinction.*

PROPERTY AND ENVIRONMENT RESEARCH CENTER

That description may sound foreign to anyone
familiar with how the statute is implemented
today.?* Since 1975, the U.S. Fish and Wildlife
has prohibited the take of all threatened species
by regulation, unless it adopts another regula-
tion relaxing that prohibition for a particular
species.” Under this approach, threatened and
endangered species are treated the same regard-
less of the degree of threats they face. That is,
despite Congress’s original distinction between
the two categories of species, the Endangered
Species Act’s prohibition on take applies equal-
ly to both threatened and endangered species
today. When announcing that the Florida
manatee’s status was being upgraded from
endangered to threatened, Chuck Underwood,

© Donald Hobern



of the U.S. Fish and Wildlife Service’s Florida
Office, underscored this reality: “People have
misperceptions that we have two lists. It’s one
classification.”” For the manatee, like many
other species, news that the species’ status had
improved enough that it no longer needed to
be classified as endangered did not come along
with any regulatory relief for the affected par-
ties. They would remain regulated just as they
had been when the manatee was endangered.

Because the U.S. Fish and Wildlife Service reg-
ulation purports to overrule Congress’s decision
to regulate endangered and threatened species
differently, some have argued that it violates
the statute.”” But that question has not been
scrutinized by courts. Legal infirmities aside,
treating endangered and threatened species the
same is an ineffective means of conserving and
recovering species. As the next section explains,
a return to Congress’s original two-step approach
would provide better incentives for recovery
efforts and could boost the recovery rate of
endangered species. And, importantly, that
improvement would not come at the expense
of the statute’s effectiveness at preventing
extinction of endangered species.

© USFWS / Shane Jeffries
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BOX 2:
Threat of Conflict

Because threatened species are usually more
numerous and widely distributed than endangered
species, the application of the U.S. Fish and
Wildlife Service’s regulation to threatened species
has been the source of some of the biggest
conflicts that have arisen under the Endangered
Species Act. For instance, it was at the center

of the conflict over the threatened listing of the
northern spotted owl, which significantly reduced
timber harvesting in the Pacific Northwest.?®
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The Carrot and the Stick

Private landowners are essential to the
conservation and recovery of endangered
species because they provide habitat for the
overwhelming majority of listed species.”’
Consequently, creating incentives for land-
owners to conserve and enhance habitat is
critical to promoting species” recovery.

Unfortunately, the Endangered Species Act,

as currently implemented, gets the incentives
backward. Landowners who provide habitat

to listed species receive no benefit; instead,

the statute penalizes them by imposing costly
regulatory burdens such as restrictions on land
use, reduced property values, and costly per-
mitting requirements. By making a threatened
or endangered species a liability rather than an
asset, the statute can encourage property owners
to adopt a strategy of “shoot, shovel, and shut
up’—which, as its name suggests, does not end
well for the listed species.*

Fears about the impact of the statute’s per-
verse incentives are well founded. In a study of
timberland owners’ responses to Endangered
Species Act regulations, Dean Lueck and Jeffrey
Michael found that owners accelerated timber
harvesting to prevent their trees from becom-
ing habitat for the red-cockaded woodpecker.!
This is a rational response because, from an
individual landowner’s perspective, the costs of
regulation exceed the benefits of conservation.
Sam Hamilton, a former director of the U.S.
Fish and Wildlife Service, has summed up the
problem well: “If a rare metal is on my prop-
erty, the value of my land goes up. But if a rare

bird occupies the land, its value disappears.”*

PROPERTY AND ENVIRONMENT RESEARCH CENTER

Treating endangered and threatened species

the same confounds the problem by making
property owners indifferent to how vulnerable
a species is once it is listed. Under the U.S. Fish
and Wildlife Service’s regulation, a property
owner has few incentives to help recover an en-
dangered species because she will face the same
regulatory burdens even if the species’” prospects
improve and its status is changed to threatened.
There’s no reward for the landowner, unless she
can recover the species to the point that it can
be completely delisted, a rare occurrence—only
39 out of 1,692 listed domestic species have
ever recovered and been delisted.

Likewise, once a species is listed as threatened,
the same intense regulatory burdens apply to
landowners regardless of whether the species is
imminently at risk of extinction or faces only
remote threats decades in the future. More
alarmingly, as a species’ status worsens, the
easiest means of escaping those regulatory
burdens may be for the species to go extinct.

Returning to Congress’s approach of regulating
endangered and threatened species differently
would improve incentives by aligning land-
owners’ interests with those of species. Recovery
efforts can be difficult, expensive, and time con-
suming. They also often require the partici-
pation of private landowners to supply critical
habitat. For property owners to bear these costs
there must be some upside when a species’
prospects improve. If landowners knew that
success would result in reduced regulatory
burdens, that would be more likely to provide

a significant “carrot” to entice recovery efforts.”



© USFWS

In a study of timberland owners’ responses to Endangered Species Act
regulations, owners accelerated timber harvesting to prevent their trees from
becoming habitat for the red-cockaded woodpecker because the costs of
federal regulation exceed the benefits of conservation.

The red-cockaded woodpecker was listed as an endangered species in 1970.

Similarly, returning to Congress’s graduated
approach to regulating listed species would
likely encourage landowners to work with
states and conservation groups to proactively
conserve threatened species. Under Congress’s
original two-step approach, a threatened listing
would serve as a signal that a species was at risk
of becoming endangered, encouraging states,
landowners, and other groups to recover the
species. If recovery efforts did not occur, the

species could continue to slide, triggering
increased regulatory burdens (“the stick”).
Collaborations would be easier to develop
because landowners would have greater in-
centives to participate, and no federal permit
would be required if the conservation efforts
require minor or incidental take. Together,
these factors could dramatically reduce the costs
for states and conservation groups to develop
innovative partnerships with habitat owners.
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Building on Obama-Era Reform

This is not the first reform proposal aimed at
improving incentives by adjusting regulatory
burdens. To its credit, the U.S. Fish and Wildlife
Service has several discretionary programs that
permit take in exchange for conservation bene-
fits.** For instance, through habitat conservation
plans, the agency authorizes some amount of
incidental take in exchange for conserving and
improving habitat elsewhere.?

These discretionary options all have a common
shortcoming: They require an uncertain, costly,
and time-consuming federal pre-approval process.
For instance, the Southern Edwards Plateau Habi-
tat Conservation Plan, which was created for nine
endangered species in Bexar County, Texas, took
six years to negotiate and obtain federal approv-
al.’® For many projects, such a long delay is at best
extremely costly and at worst a deal breaker.

The impacts of the costly and time-consuming
approval process are not limited to economic de-
velopment projects. Even efforts to conserve spe-
cies can be discouraged or bogged down by the
process. The Nigiri Project described previously,
for instance, was fortunate to have the support of
a premier research university, which helped navi-
gate that process. This same problem frequently
recurs for other projects. For instance, the costs
and delays of federal take permits threatened

to shut down hunting ranches responsible for
growing large populations of three endangered
antelope species until Congress passed a law

exempting them from that process.”’

As Ya-Wei Li of Defenders of Wildlife has
explained, the need for pre-approval in each

of these options necessarily introduces substantial
delay and uncertainty.’® For example, an appli-
cant must submit extensive application materials

PROPERTY AND ENVIRONMENT RESEARCH CENTER

and undergo an environmental review by the
agency. Preparing those materials is costly, and
the time spent on them takes away from other
productive endeavors. And all of this must be
done with little or no certainty that the permit

or plan will be approved.

Opverall, Li observes, these options “impose substan-
tial workload on applicants and [the federal govern-
ment], thus hindering the agencies from carrying
out other conservation activities.”* The same is
true for property owners. By increasing the costs of
private conservation, this burdensome process can
hinder private efforts to recover species. It can espe-
cially discourage conservation by property owners
who are not intrinsically motivated to consider
species, who may abandon projects that could
otherwise incorporate environmental benefits.

Restoring the statute’s distinction between en-
dangered and threatened species would reduce
these obstacles by removing barriers to projects
involving threatened species, including habi-

tat improvement projects. The result would be
greater incentives for conservation and, ultimate-
ly, faster and more widespread recovery of listed
species. For instance, habitat conservation proj-
ects that involve minor incidental take would no
longer need to undergo the federal pre-approval
process. And, even for endangered species, land-
owners would be more willing to navigate the
permit process if they knew that they would be
rewarded by reduced regulatory restrictions if the
recovery effort succeeds.

This reform would expand upon actions by the
Obama administration to promote state and
private conservation programs as a means of
avoiding the need to list species under the En-
dangered Species Act.”’ The Policy for Evaluating
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BOX 3:
Greater Sage Grouse

The greater sage grouse, the largest species of
grouse in North America, is known for court-
ship displays involving dozens of male birds
puffing out their chests and strutting to attract
females.# In 2010, the U.S. Fish and Wildlife Ser-
vice determined that the greater sage grouse
warranted listing under the Endangered Species
Act but that the listing was precluded by higher
priorities.*? A listing would have been severely
disruptive because the bird’s range covers 165
million acres in 11 states and overlaps with key
oil and renewable energy development sites.*?
Responding to these concerns, the U.S. Depart-
ment of Agriculture launched the Sage Grouse

Initiative in 2010, with a goal of conserving the
species through partnerships with states, proper-
ty owners, and conservation groups.** The effort
brought together such disparate groups as ranch-
ers, Conoco-Phillips, and the National Audubon
Society. Buy-in from private property owners

was essential because 81 percent of the species’
wetland habitat is on private land. Over the next
five years, the initiative enrolled landowners
owning 4.4 million acres of habitat and enhanced
400,000 acres by removing invasive plant spe-
cies.*> In 2015, the U.S. Fish and Wildlife Service
announced that the species no longer warranted
listing due in large part to this conservation effort.*®
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BOX 4:
Gopher Tortoise

The gopher tortoise, native to the southeastern
United States, digs long burrows that provide
habitat for more than 300 other species.
Construction has fragmented the species’
habitat, which led the U.S. Fish and Wildlife
Service to declare that the eastern population
of the species warranted listing but that it

was precluded by higher-priority species.*”
Recognizing the consequences of a listing, the
states of Florida and Georgia developed plans
to proactively preserve the species. Florida
required developers whose projects would
impact gopher tortoises to relocate the animals
to suitable habitat.*® Georgia partnered with the
Department of Defense, state agencies, state
industry groups, and the Nature Conservancy
on a $150 million project to conserve habitat.*?

PROPERTY AND ENVIRONMENT RESEARCH CENTER

Conservation Efforts when Making Listing
Decisions (PECE), a U.S. Fish and Wildlife
Service policy issued in 2003 but used to great
effect by the Obama administration, permits
the agency to forego listing a species if state and
private conservation efforts are likely to reduce
threats to the species.” For several controversial
species, the agency used this authority to work
with states, industry, property owners, and en-
vironmentalists to proactively conserve species,
avoiding the need to list them and the regulato-
ry burdens that would result.

These conservation partnerships provide pow-
erful evidence that the desire to avoid burden-
some regulatory restrictions can motivate states,
property owners, and conservation groups

to work together to conserve and recover
species. However, these partnerships still face
significant obstacles that could be avoided by
restoring the Endangered Species Act’s original
two-step approach.

Because pre-listing conservation efforts must be
planned and agreed to between the time a spe-
cies is proposed for listing and a final decision,
they are subject to a significant and artificial
time constraint. The Endangered Species Act re-
quires listing decisions to be made in about one
year.”! Due to resource constraints, that dead-
line is routinely missed, but listing supporters
can sue to force the agency to decide whether to
list a species as quickly as practicable.”

Consequently, whoever is leading a pre-listing
conservation effort must get everyone to the
table, develop a conservation strategy, secure
funding, and prove landowners’ willingness to
participate—all within the short span between
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BOX 5:
Lesser Prairie Chicken

The lesser prairie chicken is a small species of
grouse found in Kansas, Colorado, Oklahoma,
Texas, and New Mexico, including areas
important to energy development and
agriculture. In 2012, the U.S. Fish and Wildlife
Service proposed to list the lesser prairie
chicken as threatened. To avoid the economic
and political consequences of a listing, the
Western Association of Fish and Wildlife
Agencies developed a range-wide conservation
plan for the species, working with the affected
states, property owners, and conservation
groups.®>® Under the plan, the lesser prairie
chicken population climbed from 19,000 in
2013 to nearly 29,000 in 2015. Drought
reduced the population to 25,000 in 2016

but it has surged again to more than 33,000

today.>* In 2014, the U.S. Fish and Wildlife
Service proceeded to list the species anyway,
arbitrarily assuming—contrary to the PECE and
its actions on several other species—that this
voluntary conservation would be abandoned if
the agency declined to list the species.>® That
decision was overturned by a federal court.>®
But the saga continues. After a drought
reduced the population in 2016, several groups
petitioned to have the species listed again.®’
The agency is expected to consider those
petitions in 2018.
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Once a species is listed as threatened, states, industry, property owners, and
conservationists would have the flexibility to develop and implement innovative
conservation strategies and build the trust needed to make them effective.

© BLM NM / Nicole Montoya

BOX 6:
Dunes Sagebrush Lizard

The dunes sagebrush lizard lives in 650,000 example of how states and landowners can take
acres of shinnery oak dune habitat in Texas early, landscape-level action to protect wildlife
and New Mexico, overlapping with the Permian habitat.”¢® Based on the plans, the U.S. Fish and
Basin—a major source of fossil fuel and Wildlife Service declined to list the species.
renewable energy development. Citing habitat

fragmentation and invasive mesquite plants Because the plans had to be finalized in the
crowding out shinnery oak, the U.S. Fish and mere two years between the proposed listing
Wildlife Service proposed to list the species in and final decision, the states focused on the
2010. To avoid economic disruption, Texas and most pressing existing threat—energy

New Mexico enlisted the help of landowners, development. Five years later, sand mining
industry, and conservation groups to develop has arisen as a new threat to the species.®!

a voluntary plan.®® Under the Texas plan, for Incorporating sand mining into the plan will
instance, energy developers paid fees to require additional creativity. However,

fund the removal of old infrastructure that incorporating this new threat into the plan
fragmented habitat and mesquite plants that will have to be rushed because a petition to
crowded out shinnery oak.>® Ken Salazar, the list the species will force the U.S. Fish and
secretary of the interior during the Obama Wildlife Service to make a decision on the
administration, praised the effort as “a great species prematurely or face more lawsuits.®?
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the federal agency initiating the listing process
and making a final decision. If potential partici-
pants doubt that a pre-listing strategy can be
completed in time—a likely concern for species
that have generated conflict in the past—the
effort may be abandoned in its infancy.®

The mad dash to finish a pre-listing conser-
vation plan also makes it more difficult to
anticipate potential issues that may arise in the
future. Focusing on immediate and easily iden-
tified threats to species may work in the short
term. But as markets, technology, and land uses
change, new threats may arise and the potential
listing may rear its head once again, as it has in
the case of the dunes sagebrush lizard. At that
point, it will be another race against time, as a
new conservation plan will have to be complet-
ed before the listing process concludes.

This time constraint compounds the difficulty
of overcoming the substantial cost of conserva-
tion efforts and uncertainty among landowners.
Depending on a species’ needs, conservation
efforts may cost tens of millions of dollars,
including foregone productive land-use activi-
ties. Additionally, landowners may be skeptical
whether the species would be listed without
their cooperation or whether their efforts will
succeed in avoiding a listing.®*

Returning to Congress’s two-step approach
would eliminate the artificial time constraint
by bringing this conservation planning within
the Endangered Species Act process, rather
than operating outside of it. Once a species

is listed as threatened, states, industry, property
owners, and conservationists would have the
flexibility to develop and implement innovative

conservation strategies and build the trust
needed to make them effective. Participants
would have the confidence that their efforts
were necessary, because the species has already
been declared as threatened. And conservation
programs would have the time and flexibility
to adapt to changing circumstances. As new
threats arose, participants could incorporate
measures to mitigate them, without having to
rush to beat a listing decision.

The U.S. Fish and Wildlife Service would also
have the benefit of watching these conservation
efforts play out, rather than having to make

a listing decision based on speculation. After

a species is listed as threatened, the agency
would not face a mandatory deadline to force
premature analysis. So long as the species does
not continue to slide to the point of becoming
endangered, the agency could study the actual
results of recovery efforts over time.

Similarly, this change would address environ-
mentalists’ concerns about the risk of back-
sliding under the PECE approach. According
to that backsliding concern, the incentive for
landowners to follow through on conservation
efforts may be reduced once the decision not
to list the species is announced.® A return to
Congress’s original design would solve this
problem by allowing species to be listed as
threatened without sacrificing state and private
parties’ flexibility to develop conservation plans.
And because the species has been listed, the
potential for species-specific regulations of take
would serve as a continual incentive to follow
through on these plans.
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Making the Endangered Species
Act’s Two-Step Work

The Obama administration’s pre-listing con-
servation efforts show that avoiding regulatory
restrictions can be a powerful incentive for
conservation. Thus, they suggest that a return
to the statute’s original approach of regulating
endangered and threatened species differently
would promote conservation and recovery.
And because this reform will not alter the
regulatory restrictions for endangered species,
it will not risk the statute’s effectiveness at pre-
venting extinctions.

Although environmentalists should embrace
this opportunity to boost the Endangered
Species Act’s recovery rate without sacrificing
its effectiveness at preventing extinction, there
will inevitably be healthy skepticism about any
such reform proposal. After all, changing the
way the law treats threatened species involves a
degree of deregulation. Won't the result simply
be more takes of threatened species without any
corresponding conservation benefit?

There are several reasons why this is unlikely.
First, under this proposal, landowners would
have strong incentives to recover threatened
species, not harm them. In fact, landown-

ers would be harming themselves if they did
not work to recover threatened species. If the
species continues to decline, it will be listed as
endangered and landowners will face far greater
regulatory burdens than they would have by
cooperating to conserve the species.

Second, property owners whose activities
require federal funding or permitting would
continue to be subject to the Endangered Spe-
cies Act’s consultation requirement, even if the
species in question is only listed as threatened.
Only by recovering the species to the point that
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it can be delisted entirely can property owners
avoid this regulatory burden.

Third, the statute contains a mechanism to
deal with bad actors without upending the
incentives to conserve and recover species.

The U.S. Fish and Wildlife Service is required
to reassess listed species, including threatened
species, every five years.® If during one of these
five-year reviews the agency finds that some
form of intentional take is significantly un-
dermining a threatened species, it can adopt a
regulation that narrowly targets that problem
without criminalizing all forms of incidental
take or otherwise undermining the incentives
for voluntary conservation.”’ The mere threat
that an agency may adopt such a regulation
could be sufficient to motivate cooperation.®®
Because these reviews occur periodically after a
threatened species has been listed, they will give
states, conservationists, and property owners
the necessary breathing room to develop and
implement innovative conservation plans.

Finally, states can intervene to ensure that
threatened species are adequately protected,
just as Congress intended. The form of those
interventions may vary from state to state, with
some states focusing on regulation while others
provide positive incentives for conservation.
Increasing the role of federalism in recovering
species would enhance accountability, inno-
vation, and experimentation, as states’ roles in
pre-listing conservation has shown.®’

States have already expressed an interest in serv-
ing this role. After a two-year initiative to study
ways to improve the Endangered Species Act,
the Western Governors’ Association recently con-
cluded that there should be “greater distinction
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U.C. Davis doctoral candidate Jacob Katz points to equipment used to hold and measure salmon fingerlings, as part

of the Nigiri Project, a study of salmon growth in inundated rice fields in the Yolo Bypass.

between the management of threatened

versus endangered species in ESA to allow

for greater management flexibility, including
increased authority for species listed as threat-
ened.””? This interest is not limited to western
states. Gordon Myers, the executive director of
the North Carolina Wildlife Resources Com-
mission and then-president of the Southeast
Association of Fish and Wildlife Agencies, re-
cently testified before a congressional subcom-
mittee that the statute’s two-step process should

be restored to give states the flexibility needed
to conserve and recover threatened species.
“Congress intended that the states have the
opportunity to lead the management of threat-
ened species, including the provision of ‘take’ as
a means of conservation of the species,” Myers
noted. But by promulgating “a default rule”
that applied the same restrictions for endan-
gered and threatened species, the U.S. Fish and
Wildlife Service “essentially eliminated the dis-

tinction between the two listing categories.””!
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Converting Endangered Species
from Liabilities to Assets

Although a return to the statute’s two-step
approach will not immediately convert rare
species from a liability into an asset, it would
empower states and conservation groups to
move in that direction. Rare species would
remain a liability under federal law, with the
extent of that liability varying based on whether
the species is listed as endangered or threatened.
But by improving landowners’ incentives to
participate in conservation efforts with states
and conservation groups, the ultimate result
could be increased importance of state- and
environmentalist-led market-based conser-
vation. Consequently, this reform would
complement ongoing state efforts to promote
more collaborative means of protecting species
through positive incentives.

In 2014, for instance, the Association of

Fish and Wildlife Agencies established a Blue
Ribbon Panel consisting of business and
conservation leaders to design a 21st-century
model for conserving wildlife.”> The panel’s
recommendations have been incorporated into
the bipartisan American Wildlife Recovery Act,
a bill that would provide increased funding for
state-led innovative conservation efforts from
oil and gas revenues.” Returning to the Endan-
gered Species Act’s two-step approach would
make such funding more effective by clearing
red tape and increasing landowners’ willingness
to cooperate.
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For the same reason, this reform would also in-
crease the effectiveness of private environmental
groups’ efforts to promote collaborative conser-
vation. Cooperative efforts between landowners
and environmentalists “are the only approaches
that are likely to work going forward,” accord-
ing to the Environmental Defense Fund’s Eric
Holst.”* Restoring the Endangered Species Act’s
two-step approach would expand the number
of opportunities for environmental groups to
partner with states, industry, and landowners
to pursue innovative conservation programs.

It would also lower the costs of securing land-
owner participation, by eliminating the federal
pre-approval process for threatened species

and increasing the willingness of industry and
property owners to contribute to the effort.



The bald eagle is often touted as an Endangered Species Act success story. Today the national bird
is considered fully recovered after spending decades on the endangered species list.
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Conclusion

Since the Endangered Species Act was enacted,
few species protected by it have gone extinct.
That’s reason for celebration. But we want the
statute to do more. We want endangered species
to recover as well. Achieving that goal, without
sacrificing the law’s success at preventing extinc-
tion, requires reform that aligns the incentives
of private landowners with the interests of rare
species while maintaining regulatory protec-
tions for endangered species.

Returning to Congress’s original two-step
approach of connecting the burdens of regu-
lation to the degree of risks species face would
accomplish that needed reform. By imposing
more onerous burdens as species approach
extinction, and relaxing those burdens as they
recover, this reform will encourage landowners
to conserve and recover species. And by main-
taining the same protections for endangered
species that exist today, that reform will not
come at the expense of the statute’s effectiveness
at preventing extinction.
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Recent voluntary conservation efforts provide
powerful evidence that such reform would
benefit species. If the incentive realignment
created by this reform were reinforced by

other public and private incentives to encourage
proactive conservation, the benefits would be
even greater.



The manatee is one species that has benefited from the Endangered Species Act’s protected status.
While that’s reason for celebration, the statute can help achieve more.
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“Almost since its enactment in 1973, the Endangered Species Act has generated controversy and political
conflict. Its supporters tout the many species saved from extinction, while its critics cite the high economic
costs to landowners and business. This report proposes modest changes that will prevent extinctions and
promote recovery of threatened species by enlisting the collaborative efforts of private landowners.”

—James L. Huffman
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