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ELECTRONIC SUBMISSION

Ms. Mabel Echols

Office of Information and Regulatory Affairs

Records Management Center

Office of Management and Budget

725 17" St., N.W.

Rm 10102, NEOB

Washington, DC 20503

Electronic address: www.regulations.gov (OMB Dodk8t4080)

Re: Federal Regulatory Review; FR Doc. E9-4080

Dear Ms. Echols:

The National Automobile Dealers Association (NADAunded in 1917, represents 19,000
franchised automobile and truck dealers who sell aed used motor vehicles, and engage in
service, repair, and parts sales. Together theakeids employ more than 1,000,000 people
nationwide.

1) Introduction

The centralized federal regulatory review process éxists today evolved over the past 30
years and enables the Office of Information anduRegry Affairs (OIRA) at the Office of
Management and Budget (OMB) to review significagulatory proposals and policies with
potential impacts on numerous businesses and adiis throughout the country. Such review by
the Executive branch has proven to be valuablebanéficial by ensuring that proposed regulations
are consistent with Presidential priorities an@ &second opinion’ on important government
actions. NADA is pleased to comment on this vergantant regulatory control mechanism.



When President Reagan drafted Executive Order 1229981, our country was in the
midst of an economic crisis plagued with high leval unemployment and low levels of consumer
confidence, not unlike what we are faced with todgsident Reagan’s vision to establish a
process for reviewing significant regulatory proglesand mandating the use of cost-benefit
analyses provided a sense of focus within the Brexbranch and helped our government navigate
through those difficult times. Almost thirty yedager, we find ourselves in arguably worse
economic circumstances. To help chart throughdhghr waters ahead, any new Presidential
Executive Order on Federal Regulatory Review shéadds on incremental improvements to the
system that exists today and should not aband@®tbore principals that have served the country
well for the past three decades.

Throughout various administrations, the federaulapry review process has evolved and
improved over time, allowing for OIRA to work in eert with the federal agencies and enabling
them to prioritize and tackle the most pressing gigdificant regulatory issues in the most effitien
manner. If anything, it is minor details within thegulatory review process that may need
amending and not the process itself. During thestalble and uncertain times, new procedures and
methodologies for reviewing and promulgating regates risk impairing the current system by
requiring agencies to effectively ‘unlearn’ the ess they have come to know and comply with.
Difficult economic times require proven actionsttbaordinate the federal departments and
agencies, not the reinvention of such actions.

NADA commends the new administration for askinggablic comments and suggestions
on this important matter. We implore the new adstiation not to use this opportunity to
dismantle an established system that works wellrapkhce it with an untested one, however well-
intended.

1) Relationship between OIRA and the agencies

OIRA was established by the 1980 Paperwork Redui and “in addition to reviewing
collections of information under the Paperwork Rettin Act, OIRA reviews draft regulations
under Executive Order 12866 and develops and oeetbe implementation of government-wide
policies in the areas of information technologyoimation policy, privacy, and statistical policy.”
OIRA is also responsible for reviewing agency drafiulations before publication “to ensure
agency compliance with Executive Order [12866This objective is bestowed upon the Executive
Branch through Article I, Section 3 of the Unit8thates Constitution which states that as partof hi
Constitutional duties, the Chief Executive musk&aCare that the Laws be faithfully executed...”
As such, Presidential review of agency regulatienmrt of the underlying governing fabric of our
country in the 2% century.

At any one time, dozens of federal agencies areldping hundreds of new federal rules
and policies involving thousands of issues, mikiaf regulated and impacted entities, and millions
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of dollars. OIRA is the rational place to serveadsentral clearinghouse’ for such regulationss It
important that the White House have available thatservices of centralized experts whose job it
is to ensure that new rules and policies compdtt piocedural mandates, avoid duplicative and
inconsistent outcomes, and meet overall executi@edh expectations.

In lieu of a revamped review process, NADA suggadesw minor, yet hopefully effective
changes to the current model. One such amendnmiritwe to make “independent agencies”
subject to OIRA review. As we understand it, wile revocation of Executive Orders 13258 and
13422, Executive Order 12866 remains the pringipglilatory directive in plack. Executive
Order 12866 specifically exempts “independent agsidrom the Regulatory Review procéss.
Such “independent agencies” are defined under $CJ.3502(5) and include the Federal Trade
Commission and the Federal Reserve B8afthese “independent” agencies are some of the most
influential and important that exist in the fedegalernment. Many independent agencies regularly
promulgate regulations that not only affect numsrbusinesses and individuals in our society, but
also meet the “economically significant” standasdspeficified for regulated agencies. Since the
goal is to produce a more efficient and capableleggry process within the federal government,
the review process should be made more inclusive.

NADA would support an increase of the $100 milltbreshold now used to help determine
which rules are ‘major’ and thus require a costdfg@nalysis. This monetary ceiling has not been
adjusted since it was first implemented some 3@syago in Executive Order 12294t the very
least, the dollar amount threshold should be s§280 million.

[I1)  Cost-Benefit Analysis

A requirement for the performance of regulatorytdzenefit analyses has been in place for
over 30 years. President Nixon was one of the tiirgstitute this process by establishing “Quality
of Life” reviews of administrative actioffisPresident Carter also took advantage of this poaad
incorporated it within his Regulatory Analysis Rewi Group® However, it was President Reagan

* Executive Office of the President of the United StaResocation of Certain Executive Orders Concerning

Regulatory Planning and Review, available at http://www.whitehouse.gov/the press_office/Revocation-&xftfin-
Executive-Orders-Concerning-Requlatory-Planning-And-Relview

® Exec. Order No. 12,866, 58 Fed. Reg. 190 (Oct. 4,)1993

® the term "independent regulatory agency" means the Boardwafr@ors of the Federal Reserve System, the
Commodity Futures Trading Commission, the ConsumeltRtcSafety Commission, the Federal Communications
Commission, the Federal Deposit Insurance Corporatier-éderal Energy Regulatory Commission, the Federal
Housing Finance Board, the Federal Maritime Commissiork¢deral Trade Commission, the Interstate Commerce
Commission, the Mine Enforcement Safety and Health Reviewn@ssion, the National Labor Relations Board, the
Nuclear Regulatory Commission, the Occupational Safety andhHeaview Commission, the Postal Rate
Commission, the Securities and Exchange Commission,rgnatler similar agency designated by statute as a Federal
independent regulatory agency or commission;

" Exec. Order No. 12,291, 46 Fed. Reg. 13193 (Fell987).

8 Robert W. Hahn, and Cass R. Sunstaihew Executive Order for Improving Federal Regulation? Deeper and Wider
Cost-Benefit Analysis, John M. Olin Law & Economics Working Paper No. 1A0ril 2002, accessed at
http://www.law.uchicago.edu/Lawecon/WkngPprs_126-1500B®.Cost-Benefit.pgtiting Richard R. NatharThe
Plot That Failed and the Adminsitrative Presidency 45-49 (1975).

°Id., citing Richard H. Pildes & Cass Sunstein, “Reinventhe Regulatory State,” &2 Chi. L. Rev. 1, 14 (1995).




who solidified this process by incorporating itaritis Federal Regulatory Review in his Executive
Order 12291

One of the best tell-tale signs of whether a ruleegulation will benefit the society as a
whole is to measure whether its benefits outwehghcosts. It is only through such analyses that we
can determine with reasonable certainty whethegalation will do more harm than good. As
advocated by Robert Hahn and Cass Sunstein indbkir M. Olin Law and Economics Working
Paper No. 150, “cost-benefit analysis is not aaretb reduce all human goods to numbers, but to
increase the likelihood that regulation will actyadroduce human good?

The Hahn/ Sunstein paper explains that a cost-liemeflysis shouldn’t bind regulators to
‘bottom line’ numbers or consideration, but shaailldw regulators to explain

...how the benefits exceed the costs, or if theyaowhy it is nonetheless

worthwhile to go forward. When the benefits do exteed the costs, it would make

sense to adopt a presumption against proceedimggsamption that might be

rebutted by showing, for example, that children laddae the principal beneficiaries

of the regulation, or that poor people would bgdigortionately benefited?

In essence, the cost-benefit analysis should netdveed as the sole method of measuring
regulatory action, but as one of many tools in mgkhat determination.

As noted above, the cost-benefit analysis has glapentegral part of the federal regulatory
review since President Reagan’s Executive Orde®128s with other aspects of the regulatory
review, the role of the cost-benefit analysis Hasnged throughout the administrations. Most
recently, President Bush’s Executive Orders 133268,13422, expanded the federal regulatory
review to include an aggregate cost-benefit anslyidiis addition further expanded the role of the
analysis in the regulatory process by requiringhagss to provide their “best estimate of the
combined aggregate costs and benefits of all gslagions planned for that calendar year to assist
with the identification of priorities*®

President Obama appears to have effectively rel/Bkesident Bush’s Executive Orders
13258 and 13422, thereby eliminating the requirdrfemaggregate cost-benefit analyses. This
does not appear to make good sense. Oftentimalyzarg the aggregate impact of multiple
regulations by multiple agencies may reveal conseges that were not otherwise visible. NADA
urges OMB to expand the application of cost-beraafdlyses consistent with Executive Order
13422. As the Hahn/ Sunstein report states, thst-lgenefit analysis has a great deal of promise,
and when it has been used, it has often made tbigitgsr rather than worsé&?”’

19 Exec. Order No. 12,291, 46 Fed. Reg. 13193 (Fell 91).

1 Robert W. Hahn, and Cass R. Sunstaihlew Executive Order for Improving Federal Regulation? Deeper and
Wider Cost-Benefit Analysis, John M. Olin Law & Economics Working Paper No. 180ril 2002, accessed at
?Zttp://www.Iaw.uchicaqo.edu/LaweconNanqurs 126-1500B%.Cost-Benefit. pdf

Id.

13 Exec. Order No. 13,422, 72 Fed. Reg. 14 (Jan. 23)200

14 Robert W. Hahn, and Cass R. Sunstaiflew Executive Order for Improving Federal Regulation? Deeper and
Wider Cost-Benefit Analysis, John M. Olin Law & Economics Working Paper No. 180ril 2002, accessed at
http://www.law.uchicago.edu/Lawecon/WkngPprs_126-150/RS.Cost-Benefit.pdf




V)  TheRoleof Guidance Documents

Executive Order 13422 defined “guidance documest’am agency statement of general
applicability and future effect, other than a regaty action, that sets forth a policy on a stagyto
regulatory, or technical issue or an interpretatiba statutory or regulatory issu€.Such
documents are typically created to help explain hegulations should be implemented or
enforced.

Unquestionably, guidance documents play a sigmificale in the regulatory process and as
such should be subject to some appropriate forpot#ntial review. Without such oversight,
guidance documents may wrongly define or expandlagigns, may potentially alter the original
purpose of regulations, or even may serve to adedacto regulations themselves. Therefore,
guidance documents should be scrutinized in a masiméar to that suggested in Executive Order
13422.

Note that Executive Order 12866 was amended torek@4RA’s duties to review
“significant” guidance documents, as follows:

Each agency shall provide ORIA, at such times and in the enapecified by the Administrator of OIRA,
with advance notification of any significant guidance doents. Each agency shall take such steps as are necessary for
its Regulatory Policy Officer to ensure the agency’s compdéiamith the requirements of this section. Upon the Request
of the Administrator, for each matter identified as , oedeined by the Administrator to be, a significant guaan
document, together with a brief explanation of the neethfoguidance document and how it will meet that need. The
OIRA Administrator shall notify the agency when addiabconsultation will be required before the issuanceef th
significant guidance document.

Similar if not identical language should be setiauhe new Executive Order on federal regulatory
review.

V) Conclusion

Much like the economic crisis we endured in 198& ,are currently in the midst of another
dreadful financial crisis with no definitive endsight. This situation demands clear and effective
centralized oversight of the regulatory processcivin turn requires that OIRA be fully staffed
and fully funded and that all federal agency reguiaand policy personnel be educated regarding
their regulatory overview responsibilities. In &duh to our above comments, NADA generally
supports comments submitted by the Regulatory Iwgm@nt Council.

On behalf of NADA, | thank the OMB for the opporttynto comment on this matter, and its
consideration of our concerns. Please feel framitwact me should you have any questions or
require additional information.

Sincerely,

Timothy A. Brown
Associate Director, Franchising and State Law

15 Exec. Order No. 13,422, 72 Fed. Reg. 14 (Jan. 23)200



